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The article deals with the issue of social security of employment of migrants from third-countries to
the European Union. This publication gives a short overview of literature and more detailed outlook of
international, interstate, and national legal sources, conferring rights of third-countries workers employed
inthe EU. The author commences the analysis from the legal background for social security right safeguards.
Following this goal, the documents of the Council of Europe are researched, particularly European Social
Charter (revised). As per the EU regulation of migrants’ right to social security guarantees, there are
sources studied or referred to in the article. The Treaty of Lisbon and the EU directives are mentioned as
legal sources, including latest development in the EU social security law.

1t is stated on different approaches to social security provisions exercised by a Member State. The vision
of problem of insufficient attention to victims of illegal employment of immigrants and their vulnerability is
developed. Certain analysis of Association Agreement between Ukraine and the EU regarding social
security, migration issues, and principles of cooperation in given sphere is presented.
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Introduction

There is rather vast literature on EU social policy,
welfare and social rights guarantees in European
states. Social standards and respect to human rights
are widely discussed by researchers over the world.
Perhaps the article by Herwig Verschueren is one of
the most substantial recent papers within the topic of
social security rights of third-country nationals under
EU law [1].There are many other researchers concen-
trating their attention on legal aspects of social secu-
rity, its legal issues. Those authors are, for instance,
Eberhard Eichenhofer [2], Matti Mikkola [3], Peter
Dwyer and Dimitris Papadimitriou [4], Tineke Dijk-
hoff [5], Viktor Kostiuk [6], Gaabriel Tavits [7] and
many other researchers.

The right to social security is guaranteed and
recognized on international level as social human
rights. The development of human rights in Europe
deals with a system of rights consisting of individual
human rights, social human rights and group human
rights. Thus, social human rights, and particularly
right to social security, belong to the second
generation of human rights.

This article covers research on legal issues of
social protection of Ukraine as third-country
employees according to various legal instruments of
the Council of Europe, the European Union, bilateral
and multilateral agreements, as well as some
national Member State legislation.

Social rights protection within Council of Europe
is regulated by several international agreements,
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such as European Social Charter (Revised),
European Code of Social Security, European
Convention on Human Rights. There is also the
Charter of Fundamental Rights of the European
Union regulating social security as a source of EU
social security law.

The European Social Charter was opened for
signature in 1961 and was politically predicted as
kind of counteraction to Eastern bloc of countries
declaring and providing worker’s rights protection.
So, the European Social Charter of 1961 among
other social and economic rights guaranteed such
welfare rights as social security, access to medical
and social assistance, access to welfare services,
protection of social rights [8]. It covers especially
rights of those disadvantaged and threatened by
social exclusion persons as mothers and families,
children, the old, persons with disabilities, migrant
workers and their families.

The European Social Charter has been designed
as interstate treaty bearing obligations mostly for
the State participating in the Charter but not
necessarily delivering rights for individuals of those
states. There was no procedure for individuals to
make State to fulfil its obligations regarding social
rights guaranteeing. But in 1995 a protocol allowing
collective complaints by international and national
organizations of employers and trade unions to the
Committee of Independent Experts was added to the
Charter. The usefulness of this instrument is highly
discussed in the literature, and there are 15 member
states of Council of Europe parties of mentioned
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above Protocol to the Charter, given by
11/05/2018 [9]. Besides collective complaints
option, the monitoring of Charter is being done via
reporting system. But “the reporting system and the
collective complaints serve different purposes and
introduction of the latter will enhance the supervisory
system of the Charter as a whole” [10, p. 123]. In
1996 revised European Social Charter, which
updated and improved some of the provisions of the
Charter 1961, appeared.

According to Article 12 of revised Social
Charter, the Parties of the Charter agreed to take
steps, by the conclusion of appropriate bilateral and
multilateral agreements or by other means, and
subject to the conditions laid down in such
agreements, in order to ensure: (a) equal treatment
with their own nationals of the nationals of other
Parties in respect of social security rights, including
the retention of benefits arising out of social security
legislation, whatever movements the persons
protected may undertake between the territories of
the Parties; (b)the granting, maintenance and
resumption of social security rights by such means
as the accumulation of insurance or employment
periods completed under the legislation of each of
the Parties [11]. Besides that, the Article 14 of
revised Social Charter provides right to benefit from
social welfare services.

As it is stated in Handbook on European non-
Discrimination law, there is no right to social
security under European Convention on Human
Rights, but according to decisions by European
Court of Human Rights some forms of social
security are protected by Article 1 of Protocol No. 1
or Article 8, particularly property rights to pensions
and other benefit payments [12, pp. 214-215].

In this article we shall pay attention mostly to
EU regulation of migrant workers’ social security
and its relevance to Ukrainian nationals arriving to
EU for employment reasons.

Legal approach to social security study is always
a difficult topic. As it is stated in preface to Research
Handbook on European Social Security Law by
Frans Pennings and Gijsbert Vonk, the body of social
security laws consists of diverse set of rules, differing
on range of subjects, as well as they are diverse
“fundamentally in nature”. On the one hand, there are
grand principles with legal status, such as right to
social security as a human right. On another hand,
there are many technical provisions regarding
“exchange of forms between social security
institutions, the mutual recognition of certain
statutory definitions of invalidity and the sharing of
costs of benefits paid to migrant workers”. Besides
that there are many norms and principles that have

nothing to do with social security as such but which
directly or indirectly influence the operation of social
security law such as competition law, property law,
directives on insurance law, transfer undertakings
[13, p. xi] etc., and we would add employing migrant
workers from outside the EU to this list as well.

The point is the social security relationships in
Europe are subject to regulation and research as an
element of national social security system, as well
as a subject of regulation by EU law and sources of
law adopted by such European organization as
Council of Europe. In addition, there are some
multilateral or Dbilateral treaties regulating,
particularly, relationships of social security rights
and migrant work. So, there is wide range of legal
sources of social security law, including right to
social security of migrant workers coming from
third countries, which are not member states of EU.
In case of Ukraine, there is relatively new and
complex legal source to be applied in different
spheres of relations between EU and Ukraine — the
Association Agreement between the European
Union and its Member States, of the one part, and
Ukraine, of the other part [14].

Social Security Rights in the Primary and
Secondary EU Legislation

The concept of flexible social security policy in
EU is covered with term flexicurity which
presupposes balancing public and business interest
in matters of social wellbeing. This concept is highly
discussed in the literature as well [15-18]. Even
though the tradition of social solidarity in Europe is
deeply rooted and has over century long history,
there are different approaches and developments
regarding social rights safeguarding and protection
in European states.

According to Lisbon Treaty, which came into
force in 2009, Member States have competence in
the field of labour migration and Member States
have right to determine the volumes of admission of
third-country nationals to their territory to seek
work. It allows each Member State to build quite
flexible migration policy, including employment
migration. But the same time the Treaty of Lisbon
declares that the EU immigration policy shall ensure
fair and non-discriminatory treatment of third-
country nationals residing legally in Member States.

In the European Union law there are many
norms against discrimination. But only the Racial
Equality Directive contains wide protection
against discrimination in accessing the welfare
system and social protection. Nevertheless, there
are several EU Directives on labour migration
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covering issues of employment and social security.
These Directives deal with the following groups
of migrants from third countries: students
(Directive  2004/114/EC)  and  researchers
(Directives 2005/71/EC, (EU) 2016/801); highly
qualified workers (“blue card” holders, Directive
2009/50/EC); illegally staying third-country
migrants  (Directive 2009/52/EC); seasonal
workers (Directive 2014/36/EU); intra-corporate
transferees (Directive 2014/66/EU) and some
other categories, covered by ‘Single Permit’
Directive (Directive 2011/98/EU), for example.
Let us look closer EU regulation for researchers’
employment and social security rights safeguards.

New EU legislation on social security and
employment rights of students and researchers is
updated and covered in Directive (EU) 2016/801. It
delivers improved legal regulation applicable both
to researches and students. The main idea of this
Directive is the guarantee for equal treatment with
regards to inter alia working conditions and
membership to workers organizations and branches
of social security, exporting old-age pensions to a
third country to the extent it is provided for nationals
of Member State involved (Directive 2011/98/EU).
But the Article 22 of the Directive (EU) 2016/801
allows Member States to withdraw or refuse to
renew an authorisation where the terms of
employment according to national law or collective
agreements or practices are not met by host entity
employing third-country nationals; or such employer
is sanctioned in accordance with national law for
undeclared work; or such employer failed to meet
its legal obligations on taxation, social security,
labour rights or working conditions.

International Treaties and
interstate Agreements on Social Security for
Employment Migrants

The system of international wide regulation of
social security rights protection is quite developed
and is still developing according to current social,
political and economic challenges in the world
and Europe especially. In the meantime, right to
social security competes with freedom to conduct
a business, one of the rights in the Charter of
Fundamental Rights of the European Union due to
market orientation and weakening or softening
social security standards in EU under agenda of
flexicurity. But correlation between freedom to
conduct a business and the rights of employees
depends on legislation of an EU Member State.
Some States, for instance, admit concluding so-
called “zero-hours contracts”, hiring a person as

an independent contractor, but other States
consider this kind employment illegal, because of
its adverse impact on social security and
disbalancing employment relationships as such. It
is important to draw attention to problem of
possible exploitation of migrant workers from
third countries, especially regarding illegal
employment immigrants, doing precarious work
in precarious conditions [19]. There is a high-level
risk of breaking rights for social security of those
migrants, and this risk is to be dealt on both on the
EU level and on Member State level.

There are different monitoring institutions with
workplace inspection roles in different EU member
states and they focus on: ensuring compliance with
rules on social security, as well as on working
conditions, working hours, the minimum wage,
and health and safety. As it is state in the literature,
“some of these authorities — for example in Finland,
Poland and Slovakia — are also obliged to monitor
the foreign workforce and ensure compliance with
the country’s immigration law” [19, p. 63]. But
migrant workers from third countries belong to the
most vulnerable categories, even the persons
employed legally in a member state. Employment
and social security policy in EU member states
mostly focused on monitoring and inspecting
offender or employer rather than employment
migrants social and economic rights protection.
Thus, lack of victim-focus approach towards for
example migrant employees leaves them in even
more miserable situation than they have been
before intervention of authorities inspecting their
employer. Those migrants are pushed over the
margin of homeless and unemployed persons,
suffering together with their families.

There is a problem of guaranteeing illegal
migrants’ social security right, as well as other
social and economic rights derived from employment
relationship. Some countries of the European Union,
like the Netherlands, provide victims of employment
exploitation with information on their right to claim
for compensation. Other countries, like Austria,
depending on province policy, “supports victims of
labour exploitation in filing their civil law claims,
particularly for back payment of denied wages and
payment for denied social security contributions,”
but some of them have denied legal representation
in cases of outlaw employment [19, p. 82].

EU - Ukraine Association Agreement on
Migrant Employees Social Security

The Association Agreement between Ukraine
and EU has been ratified and come to forth in 2014.
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Since this Agreement, according to its Preamble,
appeared due to commitment of the Parties to
“increasing dialogue based on the fundamental
principles of solidarity, mutual trust, joint
responsibility and partnership — and cooperation on
migration, asylum and border management, with a
comprehensive approach paying attention to legal
migration and to cooperating in tackling illegal
immigration, and trafficking in human beings, and
ensuring the efficient implementation of the
readmission agreement” [14], it is worth to examine
provisions of the Association Agreement regarding
social security of migrants working in a Party’s side.
The issues of migration flow are regulated by
Article 16 which covers cooperation on migration,
asylum and border management. The dialogue
between Parties, following recently cited Article 16
§ 1, is based on the fundamental principles of
solidarity, mutual trust, joint responsibility and
partnership. Among other things, cooperation on
migration, asylum and border management will
focus on exchanging views on the informal
employment of migrants.

The next Article 17 of the Association
Agreement is titled Treatment of workers and the
§ 1 Article 17 reads: “Subject to the laws,
conditions and procedures applicable in the
Member States and the EU, treatment accorded to
workers who are Ukrainian nationals and who are
legally employed in the territory of a Member State
shall be free of any discrimination based on
nationality as regards working conditions,
remuneration or dismissal, compared to the
nationals of that Member State.” Thus, Ukrainians
employed in a Member State of EU must be treated
without any discrimination at work.

In the meantime, issues of mobility of workers
(Article 18 of Association Agreement) is to be
regulated according to labour market situation in a
Member State and is subject to legislation and rules
in force in such State. According to Association
Agreement the existing system of bilateral
agreements between Ukraine and a Member State
shall preserve and if possible improve. Besides that,
it is expected other Member State to examine the
possibility of concluding similar agreements. The
association Agreement leaves room for providing
more favourable provisions in additional areas
depending on situation on labour market.

In case of temporary presence of natural persons
for business reasons in the territory of EU members,
those persons’ employment presupposes application
to them all the requirements of the state of
employment laws and regulations regarding entry,
stay, work and social security measures.

Conclusion

As we can see from given above text the
European Union law as well as legal instruments
adopted under Council of Europe stress upon non-
discrimination and equality in employment and
social security rights of third-country nationals
comparing to host state nationals. While international
documents focus on equality, the European Union
directives provide Member States with opportunity
to set up different rules of migrants’ work coming
from outside the EU. Naturally, the economic and
social situation in each country of the EU is different.
So, they tend to gain from common values and
principles of the Union and the same time Member
States always try to protect their markets from extra
burden of social security obligations caused at
employment of third-country national. This situation
creates grounds for positioning migrant workers in
less favourable situation than citizens of the EU
Member State.

If legal employment migrants have rights for
equal working conditions and social security not
less than nationals of a Member State, the illegal
employees are in much more difficult situation.
Each Member State controls employment and social
security rights observance at employing migrants,
but the measures to be taken in case of breach of law
are focused mostly on employers and not on suffered
party which is employee. It means that as a result
illegal migrant worker or an immigrant employed in
contrary to norms and rules, loose their jobs and
resources to support their families.

Unfortunately, it is not possible to show
judgements of European Court on Human Rights, as
well as European Court of Justice regarding non-
discrimination at employment and social security
due to limitation in size of this article and high
importance of judicial practice on this issue. But
this part of the subject covered in this publication
may be subject for a separate research paper.

In the meantime, Association Agreement
between Ukraine and the European Union confers
right to employment and social security free of
discrimination for Ukrainian nationals, but only for
those who are employed legally. The Association
Agreement reaffirms validity of interstate agreement
including employment and social security issues.
Even more, it encourages other Member States to
conclude such agreements in accordance with
mutual benefit and national interests. Anyway,
illegal migration is not acceptable conform the EU
law, national legislation and interstate agreements,
even though it may be profitable and desirable for
parties of employment contract. In my opinion,
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social rights as human rights, including right to  achievements of Ukraine, including foreign
social security, is guaranteed and must be preserved  investments and new jobs appearing may give better
and supported by Member States and Ukraine. alternative for Ukrainian (il)legal migrants for
Probably, intensification of cooperation between employment and social security right exercising in
Ukraine and the EU, as well as new economic their home state.
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AHyxeeuu I. 1.

ITPABO HA COIUAJIBHE 3ABE3IIEYEHHS TPYI1OBUX MITPAHTIB
Y €EBPONEMCBKOMY COIO3I

CraTTIo IPUCBAYEHO MUTAHHAM COL1aJIbHOTO 3aXUCTY TPYJOBUX MITPaHTIB 3 TPETiX AepxkaB 10 €Bpo-
neiicekoro Coro3y. [logano cTUCIMK OMIsAA JTiTepaTyp Ta OibII AOKJIAJHUI OMNIAL CHUCTEMHU JKEpem
MIPaBOBOTO PEryJIIOBaHHS BiTHOCUH COLIIaJbHOTO 3aXUCTY MPAIiBHUKIB 3 AepxKaB, 10 HEe BXOAATh 10 €C.
3akoHonaBcTBO €C pO3MISIHYTO B KOHTEKCTI MIXKHAPOJHOTO Ta y 3B’ 513Ky 3 akramu Panu €Bponu, 30kpe-
Ma €BporneichKoi colianbHOi XapTii (mepersaHyTo1).

OCHOBHHMM MPUHIIUIIOM PABOBOT'O PETYIIOBAHHS COLIATBHOTO 3aXUCTY NPalliBHUKIB-MITPaHTIB, 3Ti/I-
HO 3 €BPONEHCHKUM MEPBUHHUM Ta BTOPUHHHMM 3aKOHOJABCTBOM, € FapaHTyBaHHS PIBHOI[IHHUX YMOB
mpaili Ta ColialibHUX MPaB MOPIBHAHO 3 TPOMAaJITHAMU JIEPIKaBH MpalleBIaIITYBaHHA, BOJHOYAC JJOMYCKa-
€THCS1 BCTAHOBJICHHSI KOXHOIO JiepxkaBoro €C BIacHUX MPaBUII Ta HOPM OO0 3aIy4SHHsI Tpalli MirpaHTiB
BIIMIOBITHO JI0 COIiaJIbHOTO, TIOJITUYHOTO Ta €KOHOMIYHOTO CTaHOBHINA OKpeMoi jepxkaBu €C. Binrak
BYKJIMBY POJIb BIIIrParOTh MI>KHAPO/IHI IBOCTOPOHHI IOTOBOPHU PO B3a€EMHE BU3HAHHS Ta 3a0e3MeUeHHs
couiajgbHUX IpaB rpomaasH CTopiH Takux goroBopis. 1lono TpyaoBUX MIrpaHTiB 3 YKpaiHU Ba)KIHUBE
3Ha4YeHHs Mae Yroja mpo acoriaiito Ykpainu 3 €C ta nepxkaBamu-wieHnamu €C.

SIckpaBorO JEMOHCTpAI€l0 HEAOCTATHHO AIEBOTO HOPMATUBHOTO 3a0€3ME€UYEeHHS COLIallbHUX TpaB
MpaliBHUKIB 3 TpeTix aepxkaB € JupexrtuBa €C 2016/801, sika 3aKkpiIuiroe TPUHLIUIT PIBHOTO CTaBIEHHS
JI0 HayKOBILIB-HEPE3HUIEHTIB, 110 MPaIEBIAMITOBYIOThCS B OfHill 13 nepxkaB €C. TobTo 1e BiAmoBigae
MDKHApOJAHHUM Ta €BPONEWCHKUM MPUHIIMIIAM HEIUCKPUMIHaIlii Ta piIBHOTO CTaBJICHHS B TPYAOBHX BiHO-
CHHAaX, BOJHOYAC CTATTS 22 BKa3aHOI AUPEKTUBU JI03BOJIAE JIepKaBaM BiAKIMKATH a00 HE TIOHOBJIIOBATH
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JIO3BIJI Ha MpaleBJIaIlTyBaHHsI, SKIIO IiJ] Yac MpaleBJialTyBaHHs a00 B IPOIeci BHKOHAHHS YMOB TPYI0-
BOTO JIOTOBOPY pOOOTOAaBIIEM OyJ0 TOPYIIEHO 3aKOHOJABCTBO, HEJOTPUMAHO COIIaIbHUX TapaHTii
TOIIO 1 MPUTATHYTO JO BIJAMOBIIATLHOCTI TAaKOTO poOOoTOAaBIIsA. TOK Taki MpaliBHUKU BTPAYarOTh MOX-
JTUBICTH MPALIOBATH Ta FapaHTIl MpaBa Ha COLIaJBLHIN 3aXHCT, II[0 CTABHUTH IX Ta iXHI POAWHU B KPUTHUIHE
€KOHOMIYHE Ta COIlaJIbHE CTaHOBHIIIE. 3PEHITO0, MPAIiBHUKU-MITPAHTH MOTPAIUISIOTH 10 HAWOIIbII
Bpa3IMBOI KaTeropii MpamiBHAUKIB, IPAYOMY SK JIETaTHHO IIPAICBIAIITOBAHI, TaK 1 HeJIeraabHO. BBaxkae-
MO, [0 TaKa He3aXHINEHICTh MPalliBHUKIB-MITPaHTIB MPU3BOIUTH J0 SKCILIyaTallii ux ocib podoToaas-
ISIMU, TTOPYIICHHS [IpaB JIOIWHH, MTOPYIICHHS KOHKYPEHTHOTO CEpelIOBHINA Ha PHHKY Mparli abo mpu-
HafMHI CTBOPIOE JIJIS IEOTO MIEPEIYMOBH.

BaxnmBoro CKIIamoBOI0 TapaHTYBaHHS COIIANLHUX IIpaB MpalliBHUKIB-MITpaHTIB y nepkaBax €C
e npaktuka €CILJI ta €Bponeiickkoro cyay crnpaBenBocTi. OCKUIbKH pimeHHs Ta npaktuka €CITJI
BH3HAIOTHCS JDKEPEJIOM TIpaBa B YKpaiHi, a pimeHHst Cyay cripaBeUIMBOCTI MOKYTh BPaXOBYBATHCS MPH
TIyMaueHHI HaIliOHAJIBHOTO 3aKOHOJABCTRA BIJMOBIIHO 70 yCTaJICHHUX cTaHaapTiB €C, To moganbiii 10-
CIi[UKEHHS B IIbOMY HAIPSIMKY MaTHMYTh Ba)KIHBE TCOPETHYHE Ta MPAKTUIHE 3HAUCHHS, 30KpeMa i IUIs
VYkpainu.

Karouosi cioBa: comianbHe 3a0e3leueHHs, IPaBO Ha MIPAIio, TPAHCKOPIOHHE IpalleBIAIITYBaHHS,
TPYIIOBa Mirpartisi, IpaBa JOIHHH.

Mamepian naditiwos 15.05.2018



