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IMOJJATKOBE PE3UJEHTCTBO B ENNIOXY E-PE3UJIEHTCTBA
I HU®POBUX KOYIBHUKIB: MI>KHAPOJHUMN JOCBIJ]
TA YKPAIHCHbKU KOHTEKCT

Y cmammi poszenanymo nousmmsa e-pe3udenmcmaa ma tio2o 6nAU8 HA NOOAMKOBUL CMAamyc Qisuunux
ocib Ha npuxnadi maxkux kpain: Xopeamis, Icnanisa, bpaszunis, [lopmyeanis, EcmoHnis. JJocaiosceno meope-
MUYHI Ma 3aK0H00A8HT Ni0X00u 00 HAOYmMmA Ma NPUNUHEHHSA PIZUYHUMU 0COOAMU-Hepe3UdeHmam cma-
Mycy e1eKmpoOHHUX pe3udenmie, Yupposux KOYiGHUKIB, d MAKOIC 6CMAHOBIEHO IXHE 3HAUEHHS 014 2100a1b-
HUX Miepayitinux npoyecig. 3pobneno GUCHOBOK, WO CIM08a NPAKMUKA 8ice MAE NO3UMUSHUL 00CBI0
BNPOBAOICEHHS eKMPOHHO20 PEe3UOEHMCMEd Ma 6i3 YUPPOosUX KOUIGHUKIE, AKI CHPUAIOMb PO3GUMKY
EeKOHOMIK ma ixHill adanmayii 00 cyuacnux enobansHux npoyecie. Boonouac nonamms «enekmponne pesu-
0eHmcmeoy ma «nooamroge pesudeHmcmeoy isuunoi ocobu xapakmepuzyiomo ii npasosuii cmamyc
AK NAAMHUKA NOOAMKY, d MOMY Yi NOHAmMMms nompiono po3piswamu. Hasime ompumaswiu cmamyc enex-
MPOHHO20 PEe3UOEHMA, 0C0OA MOdCe 3ANUUAMUCT NOOAMKOBUM PE3UOEHMOM [HWOT Kpainu, i 00xoou,
OMPUMAHI Helo BHACTIOOK GUKOHANHS PODIM YU HAOAHHA NOCAY2, ONOOAMKOBYIOMbCA KPAiHOI0, NOOAMKO-
8UM pe3udenmom aKoi 6ona €. Taxodc Ha OCHOBI 00CNIONCEHHSA THO3EMHUX IOPUCOUKYIL 3aNPONOHOBAHO
Memoou ehekmueHoi iMniemenmayii iHcmumymy yu@dposux KOUIGHUKIE 6 YKPAiHCbKe 3aKOHOOA8CMEO,
ye mamume NO3UMUGHE 3HAUEHHS O/ NOBOCHHO20 eKOHOMIYHO20 PO3GUMKY KpaiHu 6 ymosax yugposoi

EKOHOMIKU.

Kiro4oBi ci1oBa: enexTpoHHE PE3UACHTCTBO, €-PE3UACHTH, IU(PPOBI KOUIBHUKH, MOAATKH, (iHaHCH,

MMOAAaTKOBE PE3UACHTCTBO.

ITocranoBka npodaemu. B enoxy riobamizamnii
B3a€EMO/IiS MK IPAICIo, KariTajJoM Ta OMNOAATKY-
BaHHSM Ha0yBa€ KJIFOUOBOTO 3HAYCHHS JIJIsl PO3BUT-
Ky KpaiH 1 pO3yMiHHS 3arajlbHOr0 €KOHOMIYHOTO
koHTeKkeTy'. Baxkko criepeuarucs 3 Tum, 1o roda-
Ji3alis 1CTOTHO 3MIHIOE TPUPOAY CYBEpECHITETY
JepkaB, TpaHC(OPMYIOUM TNpaBuia Ta JACp:KaBHI
IHCTHTYTH, TXHI MIJXOAH JI0 YIPABIIHHS, Ta CIIOHY-
Kae 10 HOBOBBe/ieHb. DakTHYHO Bif0OyBa€eThCs 3MiHA
OCHOBHHX 3acaJl CYBEPCHITETY JIepKaBH 31 TiJI-
BHUIIIEHHSI il KOHKYPEHTOCIIPOMOXKHOCTI B O0POTHOi
3a TpOMIOBHU KamiTal i (axiBiiB. BusHauampHOIO
B L[LOMY MPOLIECi € MOOUTBHICTD SIK TPYAOBOTO pe-
Cypcy, TaK 1 Kamitairy. 3aMiCTh TPAIUIIIHHAX MOJIe-
neil mporec ¢GopMyBaHHS TOAATKOBOI TOMITHKH

! Pierre Bachas, Matthew Fisher-Post, Anders Jensen, and

Gabriel Zucman, “Globalization and Factor Income Taxation,”
(March 2022): 1-2, https://doi.org/10.3386/w29819.

© Bimwk M. C., 2024

MOCTYMOBO TPaHC(OPMYETHCS iJ] BIUIUBOM KOHKY-
peHIIii, 1 Iep>kaBu Bce OULTBIIE HAMATralOThCS 3aTy-
YaTu 1HBECTHIII] Ta MPAliBHUKIB 3 1HIIMX JEPKaB,
OITHOYACHO TPAarHy4d YTPHUMAaTH CBOI HagOaHHS
ta rpomaasH’. [TiNTBepHKCHHAM Ii€l TE3u € MpH-
KJaa omnojarkyBaHHs B [lombln ykpaiHChKUX Oi-
JKEHIIIB, SIKI ONMHUIIMCS B LIl KpaiHi yepe3 MOBHO-
MaciiTaOHe BTOPTHEHHsS POCIMCBHKOT  (enepartii
B Ykpainy. Ctanom Ha nucronan 2022 p., 3a odimiii-
HOKO 1H(OpMaIli€r0, YKpaiHChbKI OIXKEHII CIUIaTHIIN
B [lompmii BTpuui Oinbine mnomatkiB (OIM3BKO
10 mupa 310THX), HiK OylO BUTpaueHO Ha iXHE
yTpuManHst Ta fomnomory’. Ile Takox miaTBepauB

2 Svetislav Kosti¢, “In Search of the Digital Nomad — Rethink-
ing the Taxation of Employment Income under Tax Treaties,” World
Tax Journal 11, no. 2 (2019): 197, https://doi.org/10.59403/1g8jv1y.

3 Anna Batakyr, «VkpaiHij miarsts 6ibie nogarkis y Ioss-
1i, HiK KpaiHa BUTpauae Ha ODKEHILIBY», gazetapl, 31 xoBTHs 2022,
http://surl.li/shnew.

© Hauionanbuuii yHiBepceuteT «KneBo-MorussiHCbKa akaieMis» (3aCHOBHHUK 1 BUIaselp), 2024
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[Ipem’ep-minicTp YKpaiHH: 3a JIBa POKH 3 MOYATKY
MMOBHOMACIITA0HOTO POCIHCHKOTO BTOPTHEHHS YKpa-
THCBKI MIJTMPHEMIT CTUIATHIIN OJIM3BKO 2,3 MIIPI] €BPO
nonatkis 10 Gromkety [Tosbrii’,

CyyacHi Jiep)kaBi HaMararoThCsl 3HAUTH MEXaHi3-
MU /IS 3aJTy4eHHS JIIOIeH, TOAATKOBUX 1HBECTHUIIIN
Ta KamiTajy 3 ycboro cBity. OJTHIM 13 TAKUX MEXaHi3-
MIB € €JIEKTPOHHE PE3UACHTCTBO, IKe HaOyBae aeai
OUTBIIIOI MOIMYJISIPHOCTI Y CBITI. 3Bakarouu Ha IIe,
BCeOIUHMI aHAaNi3 MUTAHHS €IEKTPOHHOTO PE3UICHT-
CTBa Ta MOTO CITIBBIJHOIIICHHS 3 1HIIIMMH ITPABOBHMH
KOHIICMIISIMA Ta {HCTHUTYTaMH BHUAAETHCS aKTyallb-
HUM SIK JJIS1 CBITOBOI, TaK 1 IS BITYM3HSIHOT HAYKH.

AHani3 ocTaHHIX JocHiIxKeHb i myOJikaiiii.
Tema eNneKTpPOHHOTO PE3UCHTCTBA Ta CYMDKHHX 1H-
CTUTYTIB JIOBOJII HOBA, OJTHAK YK€ CTaJla MPeIMETOM
JUTsi OOTOBOPEHHSI Ta JAOCHI/pKeHHs. 30KkpeMa, Hara-
mist Cunrotka, Oxcana YepsiHcbka Ta BikTopis
[omeHrOK eTambHO MPOaHaIi3yBaIl BIPOBAKCHHS
MOJIATKY HA BUBEIEHHUH KaIliTall Ta eleKTPOHHOI pe-
3UJCHTHOCTI B ECTOHIi, HAroJonyoun Ha IO
HOCTI IUX (DiICKaTbHUX MEXaHi3MiB JUIS CTHMYJIFO-
BaHHs IHBECTHIIIH Ta 1(poBOro GizHecy’.

JAMuTpo ACTaxoB IpoaHali3yBaB HOBY 3aKOHO-
JIaBYy IHIIIATUBY B YKpaiHi — €JIEKTPOHHE pPe3H-
JICHTCTBO, HOTO pONb y 3aJdydeHHI IHBECTHIL
Ta HWOTo iCTOPII0 B YKPaiHCBKOMY Ta CBITOBOMY
KOHTEKCTI, 30kpeMa B Ectonii Ta JIuTsi. ¥ pesynb-
TaTi JIOCNTIJUKCHHSI aBTOP BHSBHB OCOOJIMBOCTI
OTIOZIATKYBAHHS €IEKTPOHHUX PE3UJEHTIB Ta iXHI
BIZIMIHHOCTI BiJl 1HIIHUX MPABOBUX PEXKHUMIB OIO-
JaTKyBaHHs, MpoOjeMHu B MPOLEAYpi peecTparii
IHO3EMHHX TPOMAJISH SIK €JICKTPOHHHUX PE3HUICHTIB
Ta HEIOJIKK HOPMATUBHO-TIPAaBOBOI 0a3M, 30KpeMa
B YACTHHI MPOIENypy HAOYTTS CTATyCy EJEKTPOH-
HOT'O Pe3UIeHTCTBAC.

30s IliukypoBa po3misigae eIEKTPOHHE pPe3H-
JCHTCTBO SK KJIFOUOBUM UMHHHUK CKOHOMi‘lHOFO po3-
BUTKY B ECTOHII, sika CIIAaBUTHCS CBOEK BHCOKOIO
uudpoBoro TpaHcopmariero. Jlocsix ycminrHOi
noOynoBu nU(MPOBOT IHPPACTPYKTYpH vepe3 iHiria-
TuBy «Enexrponna EcToHis» naB mijacTaBu BUCHIN
JUTSL BUCHOBKY TIPO BIUTHB €JICKTPOHHOTO PE3HICHT-
CTBa Ha LU(POBY AaKTUBHICTH TPOMAJSH Ta €KOHO-
MIYHHUI PO3BUTOK. ABTOpKA aKIICHTYE Ha TIepeBarax

4 Omena Jlaymenko, «CKUTbKH TpOIICH yKpaiHIN CILTATHIIH

o Oropxery Ilombmii: nmani ypsay», Eaxyauis.City, 5 Oepesns
2024, https://evacuation.city/articles/346668/skilki-groshej-ukrainci-
splatili-do-byudzhetu-polschi-dani-uryadu.

> Haranis Cuntorka, Oxcana Yepsinceka, Bikropis [omeHioK,
«EnekTpoHHA PE3NJICHTHICTh Ta HPSIME ONOAATKYBAHHS: ACIEKTH
(inancoBoi Oesnexkn», bisneclngpopm 12 (2019): 363—-69, https://
doi.org/10.32983/2222-4459-2019-12-363-369.

¢ Jlmutpo ActaxoB, «PoJb €IEKTPOHHOTO PE3UCHTCTBA
Ha IIUISIXY JIO CTAHOBJICHHS YKPAiHU SK IHBECTHI[IHHO MPpHUBaOIMBOT
JIepIKaBU y CBITI», AKmyanvHi npoonemu imyusHAHOL 10pUCcnpyOeH-
yii' 1 (2023): 92-8, https://doi.org/10.32782/39221436.

BIIPOBA/KEHHSI €JIEKTPOHHHUX CEPBICIB, EJICKTPOH-
HOTO TOJIOCYBaHHS Ta iAeHTU(IKalil, a TaKoK
Ha yBa3i 10 KibepOe3neKku Ta 3aXHCTy 0COOMCTHX
JaHuX. 3a 11 BUCHOBKAMHM, €JIEKTPOHHE PE3UAEHT-
CTBO CIPUSUIO CTAOITbHOMY EKOHOMIYHOMY 3pOC-
TaHHIO Ta MOJIMNIIEHHIO SKOCTI JKUTTA TPOMAsH
B EcTOHI1, TOX 11e# yCImiITHMIA TOCBIT BapTO BHBYA-
TH [T MOXKJIMBOTO BIIPOBAKCHHS B YKpaiHi’.

[Ipore, Ha HAITYy TYMKY, OKPEMOTO JOCIiIKSHHS
norpeOye He TIIbKK eIEKTPOHHE PE3UACHTCTBO, a i
CYMIXHI 3 HHM TIOHSTTS, IIUTAHHS B3a€EMO3B’S3KY
TAaKUX IHCTUTYTIB, K €JIEKTPOHHE PE3UJCHTCTBO
Ta Bi3W I NU(POBUX KOUIBHHKIB, 3 MMOJATKOBUM
pesuaeHTcTBOM (iznyHux oci0. CaMe I acneKkTH
He OyJI0 JOCTaTHBO JOCIIHKEHO SIK Ha BITUU3HSIHO-
My, TaK 1 Ha MID>KHApOAHOMY DiBHI.

MeTo¥o 1i€i cTATTi € Ha MiZCTaBl TEOPETHIHUX
3acaji i CyTTEBUX O3HAK TAKHUX MOHSTH, SIK «e-Pe3u-
JICHTCTBO» Ta «IU(POBI KOYIBHUKHY, 3’sACYBaTH
CHIBBITHOIICHHS KOHIEMII Ta BIUIUBY MPAaBOBOTO
PESKUMY €JIEKTPOHHOTO PE3UACHTCTBA HA TIONATKO-
Buii cTaryc (izuyHMX 0ci0 Ta HACHiAKIB HOTro BIIPO-
Ba/DKCHHS ISl CHCTEM OTIOJIaTKyBaHHs Ha TIPUKIIAII
okpemux kpain: bpaswuinii, Xopsarii, Icnanii, [Top-
Tyramii Ta ECTOHIT; ciuparodnch Ha TOCBIJI IIUX 1HO-
3eMHHUX IOPUCANKIIH, 3aIPONOHYBAaTH NIISIXHU e(eK-
THUBHOI iHTEeTpaii iIHCTUTYTY H(YPOBUX KOUIBHUKIB
B YKpalHChKE 3aKOHOJABCTBO 3 METOI CIPHUSHHS
TTOBOEHHOMY CKOHOMIYHOMY PO3BUTKY ITH(PPOBOI
EKOHOMIKH YKpaiHH.

Bukiax 0cCHOBHOTO MaTepiay

1. Bu3sHayeHHS eJIEKTPOHHOTO Pe3HIEHTCTBA

JIoKTpUHAIIbHE TOHSATTS «EJICKTPOHHE pe3u-
JICHTCTBO» € JIOBOJI IUPOKUM 3a CBOIM 00CSATOM
1 3MICTOM Ta 3aJICKUTH BiJ MPaBUJI, BCTAHOBICHUX
HAI[IOHAJIBHUM 3aKOHOJIaBCTBOM PI3HUX JICPIKaB.
UYepes 11e CKIIAJHO 3HAWTH HOTO YiTKE BU3HAYCHHSI.

CripoOyemMo TipoaHalTizyBaTH HOTO O3HAKH B JIOK-
TPHHI Ta 3aKOHOABCTBI KpaiHu, fKa, 1O CYTi, 1 CTBO-
puiia Horo. EcToHis cTalia HOBaTOPOM 1 TBOPIIEM ITi€i
KOHIIEIIIIi, 3amouarkyBasin ii e y 2014 p.® Ecron-
CBhKEe 3aKOHOIABCTBO HE MICTUTh BU3HAYCHHS TIOHAT-
TSl «ETIEKTPOHHE pe3ueHTCTBOY. I1po fioro cyTHicTh
1 XapaKTepUCTUKU MOYKHA Ji3HATHCS 3 O(IIIHHOTO
pecypey «e-Estoniay, 1110 BUKOHY€E (yHKIIIIO TTOITyIIs-
pu3airlii 1poro sIBMINA y CBiTi. Lle nepxaBHa nporpa-
Ma, 3a SIKOI0 0COOH, SIKi OTPUMAITH TaK 3BaHy LU(PPO-
By imeHTtH(ikaniro (todto 1wmdpoBy ID-kapTKy),
MalTh MOXJIUBICTH JOCTYIy 10 IUIaThopMu

7 3Bos ITiukypoBa, «Poib AUPKATAI-KOMIIOHEHTY B €KOHOMiY-

HOMY po3BUTKY Ectonii», Cmpamezis pozeumky Vrpainu 2 (2019):
66-72.
8 “Residency — e-Estonia,” e-Estonia, February 1, 2024,

https://e-estonia.com/solutions/e-identity/e-residency/
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Ta OarathoX cepBiciB EcTonii Ta €Bporneichkoro
Coro3y’. ToOTO, OTpHMABIIH CTATYC €-PE3UACHTA,
0C00H MOXYTh BUKOPHCTOBYBATH HOTO JUTS JOCTYITY
1o OizHec-cepenoBumia Ectonii Ta €Bponenchkoro
Coro3y 3 METOI0 OTPUMAHHS BiIAJICHOTO IOCTYITY
70 1UdpoBoi iHPPACTPYKTYpH Ta MOCIHYT, SKi Haaa-
FOTh €CTOHCBKI TPOMaJIChKi Ta IipuBaTHi cexropu!’.

EnexrpoHHe pe3suneHTCTBO Ha pukiaai Ectonii
MOYKHA PO3IVISAATH SK HAJaHUN JIEPIKABOKO, BIIMIH-
HOIO BiJl Jep)KaBU TPOMAISHCTBA Ta 3aKOHHOTO
MICISI TIPOKMBaHHA, 0cobi momarkoBuii craryc'!,
OCHOBHOIO METOIO SIKOTO € CIIPUSIHHS PO3BHUTKY SKO-
HOMIKH, HAYKH, OCBITH Ta KyJIETYpH KpaiH! MIIIXOM
HaJIaHH: JIOCTYITY JI0 eJISKTPOHHUX MOCIYT.

Bukimku cydacHoi miodasi3ariii, 00poTh0a 3a Ka-
miTas i KBasTi(piKOBAaHUX MPALiBHUKIB € TOJOBHUM py-
ieMm 1€l i1el. 3a oilifHUMH OLIHKaMH, TUTAHYBAaJIO-
cs1, o 30 000 e-pesuneHTiB mpuHecyTh 60 MUTBHOHIB
€Bpo B ekoHOMIKY Ectonii. Ctanom Ha jrotrid 2023 p.
pEeECTpallifo eJIeKTPOHHOTO PE3HIEHTCTBA OTPUMAITH
100 000 oci6'>. Hamarouu BimmaneHni qoctym 10 6a-
raThbOX CBOIX PecypciB i OCIyYT, KpaiHa MoKe 3ajryda-
TH HE TUTHKH 3HauHY KUTBKICTh (DaxiBIliB, a i 1HBECTH-
1i{, CTUMY/IOIOUH 3aBSKU 1bOMY PO3BUTOK BIIACHOL
eKOHOMIKH. MeThesi, 30KkpeMa, Mpo MpeICTABHUKIB
Takux npodeciit: mporpamicty, rpadivni 1u3aitnepy,
SEO-cnerianictd,  MapKeTOJIOTH,  KOHCYJIETAHTH
Ta iHmm cnenianictu IT-ramysi, MeHemKepH couiab-
HUX MEPEX Ta IHIII CIeiATbHOCTI, Y SKUX MOXKITUBO
MPAIOBATH B AUCTAHIIIHOMY (hopmari'>.

SckpaBuii nipukian Ecronii, Oe3nepeyHo, Ha-
JTUXHYB JAesKki Kpainu, 30kpema Jlutsy, IliBnenny
Adpuky, AzepOaiikan Ta YKpaiHy, Ha IMIUIEMEH-
Tallito aHajgoriuHoi KoHueniii, B Ykpaini odimiii-
HO TIpamIOBaTH HAJ BIPOBA/DKCHHSIM KOHIICHIIIT
B 3aKOHO/aBCTBO po3noyanu y 2020 p., y 2022 p.
NPUAHIN HU3KY 3akoHiB’. ToOTO 3aKoHOTaBYA

?  “Residency — e-Estonia,” e-Estonia, February 1, 2024.

Piia Tammpuu, Anu Masso, Mergime Ibrahimi, and Tam
Abaku, “Estonian E-Residency and Conceptions of Platform-Based
State-Individual Relationship,” Trames. Journal of the Humanities and
Social Sciences 26, no. 1 (2022): 5, https://doi.org/10.3176/t.2022.1.01.

" Ibid.

12 “Estonian E-Residency Program Reaches Milestone with
100,000 Members,” Invest in Estonia, February 22, 2023, https:/
investinestonia.com/estonian-e-residency-program-reaches-mile-
stone-with-100000-members/#:~:text=Boosting%20Estonia’s%20
recognition&text=0n%20the%20eve%200f%200ur,digital%20so-
ciety%20in%20the%20world.

13 “Digital Nomad Jobs: Remote work & job listing for digital
nomads,” Digital Nomad World, May 13, 2024, https://digitalnomads.
world/jobs/

4 “E-Residency Global Experience and How It Works?,”
Finevolution, July 1,2022, https://finevolution.com.ua/en/e-residency-
worldwide/

15 Bepxosna Pana Ykpaiuu, [Ipo enecenns smin 0o llooamko-
6020 KoOekcy YKpainu ma Oeskux [HWUX 3aKoHie YKpainu uo0o
ocobnusocmetl OnOOAMKY6anHs NIONPUEMHUYBKOT OIATbHOCIII elleK-
MpOoHHUX pe3udenmis, 3akoH Ykpainu 2654-1X, yxBaieHo 6 )KOBTHS
2022, https://zakon.rada.gov.ua/laws/show/2654-20#Text.
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0a3a BKe ICHYe€, MPOTE Yepe3 BiHY IS KOHIICTIIis
TakK i He 3anpaloBaia MOBHOIIHHO.

3akoHOIaBeIh BU3HAYMB OCHOBHI 3aCajIy Ta eJie-
MEHTH YKpPaiHCBbKOI KOHIIEMIii e-pe3uJeHTCTBa, Ha-
JIABIIHN, 30KpeMa, Te(iHIIII0 TePMiHa «SICKTPOHHHUH
pe3unieHT (e-pe3uIeHT)» Ta BCTAHOBUBIIM OCOOJIH-
BOCTI PETYJIOBaHHS I[bOTO CTarycy. BiamoBigHO
1o IlomarkoBoro komekcy YKpaiHHU, €JIEKTPOHHUM
pe3unieHT (e-pe3uIeHT) — IHO3eMellb, SIKHH JOCST
18-piuHOTO BiKY, HE € TOAATKOBHM pPE3UJIEHTOM
VYKpainu, OTpUMaB BiJMOBIIHI KBaJTi(hiKOBaHI eJIeK-
TPOHHI JOBIpYi MOCIYTH Ta iH(POPMALLS PO SIKOTO
BHeCeHa 10 iHdopMariiHoi cuctemu «E-pesu-
neHT»'®, UiTKo pO3MEKOBAHO CTATYC €-pEe3HICHTa,
pe3uIeHTa Ta Hepe3WICHTA, 10 Ma€ BEIMKE IPaK-
TUYHC 3HA4YCHH!, 4 TAKOXX CYTTE€BOIO € MO)K.HI/IBiCT])
OTPUMYBAaTH TIOJaTKOBUH HOMEp, PEeCTPyBaTUCS
K (hi3uuHa-0c00a MiANpHUEMEIb, BUKOPUCTOBYIOUU
npaBwia €quHOro moxarky'’. He MeHII BaKIMBUM
€ TIPaBO €-Pe3U/ICHTa BIKPUBATH PaXyHKH B OaHKY
6e3 disuunoi nmpucyTHocTi'S. Taka KOHIIEMIis BUIa-
€TBCSI TIOCJIIOBHOIO B KOHTEKCTI OTPHUMAHHS BCIX
MOXKITUBOCTEH IIIOJI0 PEECTPAIliil Ta (PYHKITIOHYBaHHS
KOMIIaHii y BiTHOCHO HOBOMY TpocTopi st IT-kom-
nanin Jis.City.

DaKkTHYHO KOHIEMIIiST YKPATHCHKOIO EJICKTPOH-
HOTO PE3UCHTCTBA 32 CBOEK CYTTIO BifoOpaxkae
€CTOHCHKY MOJIENb Ta 3 YpaXyBaHHIM YCiX IepeBar,
30KpeMa i MoaaTKoBHX, Hagauux pexkumom Jlis.City,
BUAAETHCA HOBOJ'[i KOHKYPCHTHHUM CEPCAOBUIICM
JUTS 3aJTyYCeHHS Karmitany Ta pecypeis. OiHak, 3Baxa-
I04M Ha BIAIUIMB KaIliTally Ta MIirpaiito JIoneH, 1s
KOHIIETIIisl TTOTpeOy€e 3HAUHO OUIBIIOTO JTOOMPAIIO-
BaHHS Ta yBaru 3 00Ky BJIa/y, 1100 IHCTUTYT e-pe3u-
JICHTCTBA BHUKOHYBaB CBOI (DyHKIIi TTOBHOIIIHHO
Ta J1aBaB He MEHIUH e(ekT, HiK B EcToHii.

OTxe, K 0AUUMO, THCTHTYT EJICKTPOHHOTO pe-
3UJICHTCTBA — CKJIaJHUI Ta OaraTorpaHHH €KOHO-
MIKO-TIPaBOBHUI MeXaHi3M, IKWH HaJla€ MOXKJIUBICTD,
30KpeMa, (pi3HuHIM 0c00aM BUKOPUCTOBYBATH iH(-
pacTpyKTypy, TUIBIM Ta MOMJIMBOCTI TOT 4YM TOi
KpaiHU AJIsl IepEeBaKHO BiJAAJICHOTO BEIEHHS 0i3-
Hecy. [IpaBoBy mpupomy iHCTHUTYTY €IEKTPOHHOTO
PE3UICHTCTBA PO3KPUBAIOTH TaKi HOrO OCHOBHI
O3HaKH:

— mudposa igeHTUDIKALIA: €-PE3UIEHT OTpPHU-
My€ yHIKaJIbHY IU(GPOBY ineHTH(DIKALIIO, KA TIi-
TBEPIKYE MOTO CTAaTyC y JCPIKaBi;

— JOCTYH IO ENEKTPOHHHX IIOCIYyT: €-pe3u-

JIEHT MOK€ BUKOPUCTOBYBATH €JIEKTPOHHI MOCIYTH

16 BepxoBua Pama Vkpaiuu, [Tooamrosuii kodekc Ykpainu,
https://zakon.rada.gov.ua/laws/show/2755-17#Text.

7" AcraxoB, «Poib €IEKTPOHHOTO PE3MUACHTCTBA Ha IULIXY
JI0 CTAaHOBJCHHSI YKpaiHW SIK IHBECTHLIHHO MPUBAOINBOI JiepiKaBU
Y CBITI».

% Tam camo.
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KpaiHu, B SIKIH BiH 3apeecTpOBaHUi, SK-OT Bij-
KpPUTTS OAHKIBCBKMX PAXyHKIB, MiJMHCAHHS JOKY-
MEHTIB TOIIIO;

— (axkrop aAMCTaHIIMHOTO BeACHHs Oi3HECY:
€-PEe3UICHTCTBO JIa€ 3MOTy 0co0aM 3 IHIIHX KpaiH
BecTH Oi3HecC y BipTyaJdbHOMY a00 JUCTaHIIHHOMY
(opmari B KpaiHi CBO€T e-pe3n/ICHIIIT;

— Oesmneka Ta igeHTU(DIKALISA: e-pe3UJIeHTCTBO
3a0e3reuye BUCOKHH piBeHb ieHTH ]Ikl Ta 1ud-
poBoi Oe3meku ISt BCiX CBOIX KOPUCTYBAiB.

3 onmimy Ha HaBeACHI BHINE O3HAKHU, ITOHATTS
«e-pe3uIeHT» a00 «EIEKTPOHHUI PE3UACHTY) MOXKHA
BU3HAYHUTH K OCOONMBHUI TpaBOBUil craryc (izmy-
HO1 0co0wu, siKa BeZIe AIIIBHICTD 3 METOIO OTPUMAaHHS
JIOXO/Ty B KpaiHi, BIIMIHHIN BiJ| T TOCTIHHOTO MicCIIs
MPOXKUBAHHS, TUCTAHLIHHO KOPUCTYETHCS IHQPPO-
BUMH TUIaTGOPMAMH Ta EJICKTPOHHUMH CepBicaMu
i€l kpaiHu, iJeHTU(IKOBAHA y BIIIOBIIHOMY pee-
CTpi NpuiiMarodoi KpaiHW Ta He € TI TOJAaTKOBUM
PE3HICHTOM.

2. IToHsATTS HU(PPOBUX KOUiBHUKIB

BaxuBo po3yMiTH, 110 iHCTUTYT €IEKTPOHHOTO
pesujeHTCTBA Mae iHImI (opmu icHyBaHHS. Ha
HaIlly TyMKY, €JIEKTPOHHE PE3HICHTCTBO € MepeyMO-
BOIO (OPMYBaHHS IHIIOrO, HE MEHII Ba)KJIIMBOTO
CYYaCHOTO IHCTUTYTY HU(PPOBUX KOUIBHUKIB (digital
nomads). 3a CBOEI CYTTIO HU(POBI KOYIBHUKH —
e ¢isuuHi 0co0H, 5Ki, BUKOPHUCTOBYIOUH IOCTYIH
JI0 THTEpHETY, 3aiMarOThCs POQPECIHHOIO TisIThHIC-
TIO Ta HE OOMEXEHI TUMU YA THMH MICIIEBOCTIMHU
yu kpaiHaMu'®. aKTUYHO TaKi JIOOH MOKYTh Ipa-
LIOBATH 3 Oy/Ib-SIKOT TOYKH CBITY, 110 3HAYHO TTiABH-
niye iXHKO MOOUIBHICTH 1 THyuKicTh. Came ToMy
JoBOJi Oarato KpaiH MOYanM IMIUIEMEHTYBATH
y CBOT 3aKOHOJIaBY1 CUCTEMH TaK 3BaHi IIU(POBI Bi3H
s nnpoBUX KowiBHUKIB (digital nomad visa),
SIKI 32 aHAJIOTIEK 3 eJeKTpOHHUMHU ID-kapTkamu
€-pe3UJICHTCTBA MepeadadatoTh 0COOMUBI MpaBuiia
Ta TUIBTH JUIsSl TXHIX KOpHCTyBadiB. JlocmimKeHHs
Ta 1HTEpPB’10 MOKa3ajiu, M0 o0anbHa TOIYJISIs
IU(GPOBUX  KOYIBHHKIB CTAHOBHTH MPUOIM3HO
35 MinbiioHIB, IXHIM BHECOK y CBITOBY €KOHOMIKY
OIIIHIOETHCS B TIPUOIU3HO 787 MUIBSPIB J0NapiB
CIIA, 1m0 po3paxoByeThCsl SIK CYKYIHICTh BUTpAT
UpoBUX KOUIBHHUKIB 3a 2022 p.?°

3anexHo BiA KpaiHu mporpaMu nuppoBHX Bi3
BIJIPI3HSIOTHCS B 0araThbOX acrekTax, SK-OT: Mpo-
Leaypa MOJaHHs 3asBKH, IUIaTa 3a MOIaHHs, BUMOTH

19 Giorgos Mouratidis, “Digital Nomadism: Travel, Remote

Work and Alternative Lifestyles,” Academia.edu, June 13, 2018, 7,
https://www.academia.edu/36836007/Digital Nomadism_ Travel
Remote_Work_and_Alternative_Lifestyles.%20%D0%A1%
D1%82.%207.

20 Carlos, “63 surprising Digital Nomad Statistics [updated for
2024],” A Brother Abroad, February 9, 2024, https://abrotherabroad.
com/digital-nomad-statistics/

JIO BUIMOBITHOCTI KPHUTEPIsIM Ta TEpeBard, HaJjaHi
OTpUMYyBady Bi3H. Bumoru 1o JOKyMeHTIB 3a3BH4Aif
MICTSITh TIACTIOPT, MEIMYHUHM CcepTUQIKAT, IO0Ka3H
MpalleBIAITYBaHHS, MiATBEPKEHHS MNPOXXUBAHHS,
JICKJIapaliiro Mpo JOXOIH Ta YMCTHH KPUMIHAJTBHUH
3aruc. OIHAK OCTAHHE HE 3B/ € 000B’ I3KOBUM!,

Jlis Toro mo0 3po3yMITH CyTh IBOTO SIBHINA,
3BEPHEMOCH JI0 MTPAKTUKH JCIKUX KpaiH.

bpasunis. bpasunbcbka Biza IUPPOBOTO KOYIBHU-
Ka — I1e CieliaibHa KaTeropis Bi3, CTBOPEHa IS TOTO,
100 JI03BOJIUTH HErPOMasTHAM TepeOyBaTh B Kpai-
Hi. Bpaswuis 3anpoBanuna Bizy 1udpoBoro KouiBHU-
Ka B ciyHi 2022 p. 3 METOIO 3aTyYHUTH OLJIBIIE 1IHO3EM-
HUX IHBECTHIIiil y MICIIEBY €KOHOMIKY, JO3BOJIUBIIH
THO3EMIISIM 3aJIMIIATHCS B KPaiHi?2,

L1i Bi3u nitoTh 1 pik i MOXYTh OyTH MPOOBKEHI
me Ha 1 pik®. OpHi€0 3 BUMOT ISl OTPHUMAaHHSI
TaKOl Bi3U € HAsBHICTb TPYAOBOTO KOHTPAKTY iHO-
3eMHOTO POOOTONABIIS 3 0COO0I0 Ta podOTa Y BijiIa-
neHomy (Gopmarti 3a JONOMOTO0 IHU(PPOBUX TEXHO-
norii ta wMepexi «lHTepHeT™*. OTxe, 0co0a,
sKa Ma€ oQiliifHe Kepeno T0X01y BiJl iHO3EMHOTO
poOoToaBIIsl, MOXe MPOXKUBaTH B bpaswmii Ta BU-
TpadaTH 3apoOJICHI 32 KOPIOHOM KOIITH came B bpa-
3T, THM CAaMHM TIATPUMYIOUH ii PO3BUTOK.

Xopsamisa. Taky caMy cHCTEMY 3alpOBaPKEHO
i B Xopgarii. Ocobu, sxi He € rpoMaasaamMu €C/
€E3/IIBeitapii Ta mnpamoTh ad0 BUKOHYIOTh
PO0OTY 32 JJONIOMOTOK) KOMYHIKAIlIHHUX TEXHOJIOT1H
Ui komnadii (BoHa Moe OyTH 1 BJIAacHOI0),
siKa He 3apeecTpoBaHa B PecryOumini Xopsaris i He
BUKOHYE POOOTH (TOCIYTH) Ui poOOTONABIIB 1i€]
KpaiHH, MOXKYTh OTPHMAaTH JO3BLT Ha TUMYACOBE
nepeOyBaHHs, SIKUI HAJA€ThCS HA CTPOK A0 1 poky
0e3 MOXKJIMBOCTI MpoJioHTaiii. Hoy 3asBy mpo Bpe-
rymoBaHHSl mepeOyBaHHS LU(POBUX KOYIBHHKIB
MOYKHA TIOJIaTH 4Yepe3 6 MICAIIB MiCisl 3aKiHYCHHS
TepMiHy Jii paHillle HaJaHOTO 103BOIY Ha TUMYACO-
Be TiepeOyBaHHs 3a BIAMOBIIHOIO Bi3010%. 3Baykaro-
YM Ha PO3BHHEHHH Typu3M y Xopsarii, 3ampoBa-
JDKEHHS Takol KOHLEIIi MOXKe MaTh HeaOUsKHUi
BILJIMB Ha EKOHOMIKY KpaiHH.

2l Elisa Casi-Eberhard, Mohammed Mardan, and Barbara
Stage, “Citizenship/Residence by Investment and Digital Nomad
Visas: The Golden Era of Individual Tax Evasion and Avoidance?,”
SSRN  Electronic Journal (2023), https://doi.org/10.2139/ssrn.
4557656.

22 “Brazil Digital Nomad Visa: The Ultimate Guide,” Nomad

Capitalist, May 17, 2023, https://nomadcapitalist.com/expat/
brazil-digital-nomad-visa/.
% Ibid.

24 “Digital Nomad Visa in Brazil,” Oliveira Lawyers, accessed
April 16, 2024, https://oliveiralawyers.com/services/cross-border/
digital-nomad-visa/#:~:text=The%20Digital%20Nomad%20
Visa%?20in,rainforest%2C%?200r%20anywhere%20you%?20choose.

2> Republika Hrvatska Minisarstvo unitarnjih poslova, “Temporary
Stay of Digital Nomads,” accessed April 16, 2024, https://mup.gov.hr/
aliens-281621/stay-and-work/temporary-stay-of-digital-
nomads/286833.
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Icnanis. TlomiOHa 1MQpoBa Bi3a mependavyeHa
B Icnanii. Bona npu3HaueHa 15 iHO3eMIIiB, SIKi MJ1a-
HYIOTB IPOXKUBATH B Icranii Ta mpamrooTh Bifmae-
HO Juis poOoToaaBiiB (abo sk camo3aifHsATa 0co0a),
PO3TaIIOBaHUX 32 MEKaMH IcraHii, BAKOPHCTOBYIO-
Y BUKJIIOYHO KOMIT IOTEPHI Ta TEJIEKOMYyHiKalliitHi
3acobu Ta cucremMu?. Y camo3zaiiHaTol 0co0u
€ TPaBO MpAIOBATH JUIsI KOMIIaHii, pO3TalIoBaHOl
B Icnanii, 32 yMOBH, 1110 YacTka Ili€i KOHKPETHOI
pobotu He nepesuiye 20 % Bijg 3araabHOrO 00CATY
11 mpodeciitnoi misbHOCTI?. 3a 3arajlbHUMHM IIpa-
BUJIAMH TEPMiH Jii TaKO1 Bi3H CTAHOBUTH | pik*.

Topmyeanis. Tlopryranscbka Biza 1upoBOro Ko-
YiBHMKA JIa€ 3MOTY BiJTaJICHUM TPAI[iBHUKAM 1 (ppu-
JaHcepaM, KoTpi He € TpomMansgHamu €C, oTpuMari
MOCBIIKy Ha MPOXXMBaHHS B KpaiHi. 3a 3arajibHUM
TPaBJIOM, OTPHMABINHM CXBaJEHHS Ha Bi3y, ocoda
3moske mpokuBaty B [Topryranii He MeHIIe Hix pik®.

OTxe, MUTaHHS IMIUIEMEHTAII] Ta 3aCTOCYBaH-
HS Bi3 U1 IN(POBHUX KOUiBHHUKIB CTa€ JOBOJI MOIY-
JIEpHUM cepel KpaiH. MoXeMo IIPHITyCTHTH,
o cTaTyc HU(pPOBUX KOYiBHUKIB € (HOPMOIO eNek-
TPOHHOTO PE3UICHTCTBA. [liNTBEpMKEHHIM LHOTO
€ TaKi CIiJbHI PUCH 3a3HAYCHUX CTATYCIB:

— JUCTAHIiHHUI mpouec NMOJaAHHS 3aABKU:
SIK BI3H AJIs U(POBUX KOUIBHHUKIB, TaK 1 IPOrpaMu
CIIEKTPOHHOTO PE3UACHTCTBA 3a3BHYAi MPOIMOHY-
I0Th OHJAWH-TIpOLleC MOJAaHHSA 3asBOK, IO A€
3MOTY 3asBHHKaM IIOJIaBaTH TOKYMCHTH, CILIady-
BaTH 300pU Ta OTPUMYBATH CXBAJICHHS B €JIEKTPOH-
HOMY BHUIVISII;

— nudposa inenTudikanisi: sk 11 Bi3 nugpo-
BHX KOUIBHUKIB, TaK i JUISI SIIEKTPOHHOTO PE3HUICHT-
CTBa KiHIIEBOIO (hOpMOIO Jieranmizarii € nudpoBuii
ID-noxymeHT;

— cHivibHi KiHIeBi Wi BpoBaj:KeHHs iHCTH-
TYTIiB Y 3aKOHOAABCTBO: SIK JJISI Bi3 MU(YPOBUX KO-
YiBHHKIB, TaK 1 AJS €JIEKTPOHHOTO PE3UICHTCTBA
KIiHIICBOIO METOIO € 3aITy4eHHS TOTATKOBHX Pecyp-
CiB /Ul pO3BUTKY €KOHOMIKH KpaiHu. OOuaBi KOH-
[eMIil CHPUSIOTh TPAHCKOPAOHHIH MOOUIBHOCTI
Ta MDKHApOJAHOMY CHIiBPOOITHHITBY, HOJIETUTYIOUH
MEPEeMIIICHHS TAJIAaHTIB, HABUYOK 1 KaIiTary yepes
reorpaidHi KOpJOHH;

— BapiaHTH TOHOBJEHHSI Ta TPOJOB/KEHHS:
o0uIBa THITH POTrpaM MOXKYTb Hepei0adaTy MOXIIH-
BICTh TTOHOBJICHHS 200 TIPOIOBKCHHS KOPHCTYBAaHHS

% Ministerio de Asuntos Exteriores, Union Europea y
Cooperacion, “Digital Nomad Visa,” May 17, 2024, https://www.
exteriores.gob.es/Consulados/londres/en/ServiciosConsulares/
Paginas/Consular/Digital-Nomad-Visa.aspx.

27 TIbid.

2 Ibid.

» “Portugal Digital Nomad Visa: The Ultimate Guide,” Get
Golden Visa, March 20, 2024, https://getgoldenvisa.com/
portugal-digital-nomad-visa.

CTaTyCcoM, IO JIO3BOJISIE JIFOMSM TIPOIOBXKHUTH CBOE
niepeOyBaHHs B KpaiHi Micyst 3aKiHYEHHsI TOYaTKOBOTO
TEpMiHY JIil;

— JOCTYHN /0 TOCJYI: yYaCHHKH 000X THIIB
mporpaM 3a3BUYail MalOTh IOCTYH O OCHOBHHX
MOCIYr 1 3PY4HOCTEH, AK-OT OXOpPOHA 3II0pPOB A,
0aHKIBCHKI MOCIYTH, OCBITA 1 TPAHCIIOPT, MOIIOHO
JI0 TUX, IKUMH KOPUCTYIOTCSI TIOCTiHHI Pe3UICHTH
a00 TPOMa/ISIHY.

Opnak, O6e3nepeyHo, Bi3u HU(PPOBUX KOUiBHU-
KiB MaroTh 1 BiAMiHHI pucu. Ha mporuBary enek-
TPOHHOMY PE3UACHTCTBY Bi3U IU(PPOBUX KOUIBHU-
KiB HaJlaloTh MOXIIMBICTH TMPOXKUBATH B KpaiHi
Ta 0e3 00MeXEeHb BUKOPUCTOBYBATH MicCIIeBi Oiara.
HaromicTb oco0a moBHHHA MpAIfOBaTH HA 1IHO3EMHO-
ro pobotonaBist, 00 301TBIIMNTHA TPOLIOBUH MIPH-
TUTUB KariTaly, 3apo0JIeHOTo 3a KOpJoHOM. BapTo
3BEPHYTH YBary, LIO 3arajbHOI0 O3HAKOK IS
OLIBIIOCTI KpaiH, KOTPI MOXYTh BUIABaTH Bi3H
nMu(pOBUX KOUYIBHHKIB, € T€, IO CTPOK IXHBOI Mii
CTAHOBUTH IMOHAMMeHIIe 1 piK 3 MOXKJIHBICTIO
npostonranii. To0To MoxkHa mepedyBaTu B KpaiHi
($aKkTUYHO JIeKiTbKa POKIB.

3Baxaroun Ha Il YMHHMK, epeOyBaHHS B Tiit
YU IHINH KpaiHi MPOTATOM TAKOTO CTPOKY MOXKE
MaTH BIUTUB Ha MOJATKOBE PE3UICHTCTBO Ta MOJAT-
KOBHI cTaTtyc ¢izmyHux ocid. Came ToMy JIJIsl TIOB-
HOLIHHOTO aHaJli3y CUTYyallii Ta po3yMiHHs 3Ha4YEH-
Hs1 000X KOHIIEHIIH €JeKTPOHHOTO PE3HIICHTCTBA/
JI03BOJIIB HA MPOXKUBAHHS [T TU(YPOBUX KOUiBHH-
KiB JUIS TIOJIATKOBOTO CTaTycy (Pi3UYHUX OCIO Bax-
JIUBO CIIBBITHECTH KOHIICMIIi] MOAAaTKOBOTO PE3U-
JICHTCTBA Ta CJICKTPOHHOTO PE3UICHTCTBA, BKIIOUHO
3 Bi3aMH HU(PPOBUX KOUIBHUKIB.

3. IloHATTS MOAATKOBOIO pe3upaeHTcTBa (i-
3MYHHX 0CiD

[TomaTkOoBE PE3WICHTCTBO € KIIIOYOBHM ACIICK-
TOM MIDKHApOJHOTO OTMOJATKyBaHHSI, OCKIJIbKHU CITy-
T'y€ OCHOBHUM ITOKa3HHKOM TOTO, JI¢ MOXXHA Haii-
e(dekTuBHINIE BpaxyBaTH OCOOMCTI OOCTaBHHHU
TUTATHUKA TIOAATKIB, IO BIJIMOBIA€ MPHHIUITY
IUIATOCTIPOMOKHOCTI. Pe3uieHTn miansarawoTs omo-
JIATKYBAaHHIO B YChOMY CBIiTi, BKIIFOUHO 3 JIOXOJIaMH,
OTPUMaHMUMU SIK y CBOTH KpaiHi, TaK i 32 KOPJOHOM,
TOJI SIK y HEPE3UJCHTIB OINOMATKOBYIOTHCS JIHIIIE
JIOXOAM, OTPUMaHI B MeXax KOPAOHIB kpaiHu. Kpim
TOTO, YTONIU NTPO YHUKHEHHS TOIBIHHOTO OITOJaTKy-
BaHHS 3aCTOCOBYIOTHCS BHKIJIIOYHO 10 PE3UICHTIB
onHiel abo 000X JOTOBIpHUX KpaiH, a MonenbpHa
xouBeHuis OECP TpaaumiiiHo Bigmae mnepeBary
OIIOIAaTKYBaHHIO B JepiKaBi pesumerTa’.

3 Leonardo Thomaz Pignatari, “The Taxation of ‘Digital

Nomads’ and the ‘3 W’s’: Between Tax Challenges and Heavenly
Beaches,” Intertax 51, no. 5 (2023): 386, https://doi.org/10.54648/
taxi2023033.
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3arajJbHONPUIHATE BU3HAYCHHS (PI3MYHOI 0COOH
SIK TIOJaTKOBOTO PE3W/IEHTa BIANOBIAHOI KpaiHH
MicTuThCsl y cTarti 4 MonemsHoi koHBeHIii OECP,
110 3a3BMYAil MiATBEP/KYEThCS 1 HA PiBHI HAIlIOHAb-
HOTO 3aKOHOJIABCTBA 33 KPUTEPIEM MICIIS TPOKUBAH-
Hsl, TIOCTIHHOTO Mictis riepeOyBanust!. V pasi notpedu
BU3HAYHUTHCH Y CKJIAJHHUX BHIIAIKAX 3aCTOCOBYIOTH
Taki o3Haku: 1) mocriitHe xutno (permanent home);,
2) LIEHTp KUTTEBUX IHTEpECIB (center of vital interests);
3) 3BuuaitHe Micue npoxuBanHs (habitual abode);
4) rpomastHCTBO>, Kprtepiil 3BHYaiiHOT0 MiCIIst TPO-
JKUBAHHS 3a3BUUall OTOTOXKHIOETHCSI 3 UITKUM TEpMi-
HOM TiepeOyBaHHs B Ti YW 1HINKA KpaiHi MpOTSIroM
183 kaseHapHUX JHIB y KAICHIAPHOMY POILIi®.

Sxmo ocoba mepeikpKae 3a MUPPOBOO Bi3010,
BOHa 3000B’s3aHa JOTPUMYBATUCS MPABUII MOJAT-
KOBOTO PE3WICHTCTBA, HABIThH IMOMPH IepeadoavyeHi
MMOJATKOBI IMIBIH, SIKIIO 1HIIE YITKO HE BU3HAYEHO
MICIIEBUM 3aKOHOJABCTBOM. Y IIbOMY KOHTEKCTI
BaKJIMBO 3’sICYBaTH, YU BIUTUBAE (HAKT OTPUMAHHSI
IU(PPOBOTO TOKYMEHTa MPO €JICKTPOHHE PE3HICHT-
CTBO Ta OTPUMaHHS PI3HUX T[OJATKOBUX MBI
Ha CTaTyC MOIAaTKOBOTO PE3UICHTA.

4. TlonaTkoBe HABaHTaXKeHHsSI HAa LU(POBHX
KOYiBHHMKIB

bpasunia. BignosinHo 1o Pesomrorii Ne 45 Bix
9 Bepecus 2021 p., mMppOBUIl KOYIBHUK — 1€ IMMi-
TPaHT, KU AUCTAHINHHO, 3 BUKOPUCTAHHIM iH(Op-
MaIlifHO-KOMYHIKAIlIHHAX TEXHOJIOTIH, MOXE BECTH
CBOIO TPYIOBY HisUTBHICTH Y Bpasuiii Ha iHO3eMHOTo
pobGotomasiis. Lleit T Bi3W MOXe HaJIaBaTH TPaBO
MPOXKUBATH B KpaiHi pik 3 MOKIHMBICTIO MPOJIOHTAII.
Bonnouac, sKio mugpoBUi KOYIBHUK OOHpae Iei
pexunm 1 nepeOysae B bpasunii 184 nxi npoTarom mne-
pionmy 70 JABaHAAIATHA MICSIB, BiH HaOyBae cTaTycy
pesunenta bpaswnii. Ilicns orpumanss Bizu mudpo-
BOTO KOUIBHHKA Ta odiliiiHoro mepei3my no bpasumii
IUQPOBI KOUIBHUKH, SIKI CTaIX PE3UICHTAMH, MifTia-
JIAF0Th TIIJ] JiF0 THX CaMHX TPaBWII, IO ¥ 1HII pe3u-
JeHTH bpasuiii, He3aneKHo Bifl TOro, Yu MaroTh BOHU
THMYACOBY Bi3Y, sIK 3a3Ha4eHO B cTaTTsX 6 1 20 Hopma-
THBHOI iHCTpYKILii Ne 208/2002% 36,

31 OECD, “Model Tax Convention on Income and on Capital:

Condensed Version 2017,” December 18, 2017, https://doi.org/
10.1787/mtc_cond-2017-en.

2 TIbid.

3 Ibid.

3 Brazil, O Conselho Nacional De Imigragio, RESOLUCAO
CNIG MJSP N° 45, de 9 de Setembro de 2021, https://www.in.gov.
br/web/dou/-/resolucao-cnig-mjsp-n-45-de-9-de-setembro-de-
2021-375554693.

3 Brazil Secretario Da Receita Federal, Instru¢do Normativa
Srf N° 208, de 27 De Setembro de 2002, http://normas.receita.
fazenda.gov.br/sijut2consulta/link.action?id Ato=15079.

3 Maria Eduarda Furtado, “Taxation of Digital Nomads in
Brazil,” Mosaico Tax and Law, September 15, 2023, https://www.
mosaicotaxandlaw.com/en/post/taxation-of-digital-nomads-in-
brazil#:~:text=Thus%2C%20we%20understand%20that%20
the, The%20answer%20is%20yes.

Xopeamis. Y Xopsarii, 3riiHo 3 1. 26 4. (1) cT. 9
3akoHy Ipo MOATOK Ha JoXoau (Zakon o porezu na
dohodak), ve nijyATae onogaTKyBaHHIO JOX1]1 I ]-
POBOTO KOYIBHMKA y BHUIVIAI 3apoOiTHOI miatw/
BUHATOPOIN HE3aJCKHOTO MiAPSAHUKA, [0 OyB
OTpUMaHMH BiJ POOOTOAABIA/3AMOBHHUKA, IO HE
€ pesumenroM Xopsarii’’. Ha piBHI XOpBarchKoro
3aKOHOJaBCTBa (PAaKTHYHO HEMA€ >KOIHHMX 3rajioK
PO OCOONHMBUI TONATKOBHH CTAaTyC HU(PPOBHX
KOYiBHHKIB.

BiamosigHo 1o cT. 3 BXKe 3ragaHoro 3akoHy, Imo-
JIAaTKOBUM PE3UICHTOM € (izuuHa ocola, sKka Mae
MOCTIfiHe MicIle MPOXXKWBaHHSA a00 3BHYaliHE MicIie
npoxuBaHHs B PecmyOmini Xopsaris. [locriiine
Ta 3BUYAiHEe MiCIe IPOYKUBAHHS U IIJIel ormomar-
KyBaHHS PETyJII0€ThCs ITOJIOKEHHIMH CT. 43 3arajb-
HOTO TIOTATKOBOTO aKTa, SIKi BU3HAYAIOTh, IO TUIaT-
HUK TIOJaTKiB Mae TOCTiiHE Miclle MPOKWBaHHS
B MIiCIIi, Jie BiH BOJIO/Ii€ 00’ €KTOM HEPyXOMOCTI 0e3-
MIEPEepPBHO MPOTATOM IIoHalMeHIe 183 nHIB ympo-
JIOBXK OITHOTO 200 TBOX KaJeHIapHUX POKiB. [Iporkwu-
BaHHS B 00 €KTi HEPYXOMOCTI HE € 000B’I3KOBHM™.

OTKe, BHKOPHUCTOBYBATH XOPBATilO SIK MiCIIe3Ha-
XOMKEHHS JUI1 IU(POBUX KOUIBHUKIB 0e3 HaOyTTS
CTaTyCcy TONATKOBOTO pE3UICHTa KpaiHH MO)KHA
mumre npotsaroM 183 nHiB. 3 MOMEHTY 3aKiHUCHHS
IILOTO TEPMiHY TaKi 0COOM IMOBHHHI OyIyTh CILIauy-
BAaTH XOPBATCHKUII MOAATOK HA BCi iHIII CBOT JOXOIH
3 IDKEpEeJIOM TTOXOKEHHSI TI0 BChOMY CBITY. BuHUKae
KOJI3is: 3 OHOTO OOKY, IOXOAM Bijl iHO3EMHOIO pPo-
0O0TOMABIII HE OTOJATKOBYIOTHCSI B XOpBarii, a 3 iH-
IIOTO — 115l HOpMa MOXKe sty Juie 183 fHi.

Hopmyeania. Y 2009 p. [TopTyraiis BipoBajuia
MIOIATKOB1 CTUMYIIH, CIIPSIMOBAHI Ha IU(PPOBUX KO-
YiBHUKIB, Pa30M 3 Bi3aMH JIJIsl HUX. 3aBISKU CIIEIli-
AJbHOMY TOIATKOBOMY PEKUMY U HEPE3UICHTIB
JI0 KpaiHu OyJ10 3a;TydeHo KBali(hiKoBaHUX (paxiBIIiB
i kamiTar®.

OpnHi€0 3 TOJOBHUX MEpeBar IIbOTO PEKUMY
BBa)KAIOTh 3BIJIbHEHHS BiJl ONIOAATKYBAaHHS JIOXO/IiB
3-3a KopaoHy. [Ipore s mijbra GakTUIHO HE €,
OCKIJIBKH OYIKYETBCS, 110 0CO0a CTae MOAATKOBUM
pesuaentoM [lopTyrainii, mpoXXHUBIIK B KpaiHi OiTb-
mre Hix 183 ani B pik. ToOTO 11 0cHOBHA (yHKIIisS —
e TOMyJISpU3aIlisi MOPTYTalbChKOTO MIIEIOBOTO
pexxuMy Juisd 1dpoBuX KouiBHHKIB. BogHouac 3a-
KOHOZaBeIlb Biipa3y rnepeadadiB BHHUKHEHHS TaKO1

37 Republika Hrvatska, Zakon o porezu na dohodak, https://
www.zakon.hr/z/85/Zakon-o-porezu-na-dohodak.

3% “What Taxes Do Digital Nomads Really Need to Pay in
Croatia?,” GlobalNomad.Guide, October 6, 2022, https://globalno-
mad.guide/what-taxes-do-digital-nomads-really-need-to-pay-
in-croatia/

3 Digital Nomad Tax, “Do Digital Nomads Pay Taxes in Por-
tugal?,” January 8, 2024, https://digitalnomadtax.eu/do-digital-
nomads-pay-taxes-in-portugal/
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MpoOJIeMH, BCTAHOBHUBIIH (DIKCOBaHY CIICIIAIBHY TT0-
natkoBy cTaBKy 20 % 115 (pOBHX KOUiBHUKIB.

Bapto 3a3naunTH, 1110 B x0BTHI 2023 p. micis
15 pokiB QpyHKIIIOHYBaHHS CIELiaIbHOTO MOJATKO-
Boro pexumy l[lopTyramis orojocuia Mpo IUTaHU
ckacyBaru Horo 0 2024 p.4!

Icnanis.  TlomiOuuit no [lopryramii  migxin
Ui nA(ppPOBUX KOUYIBHMKIB MpOMOHYye I Icmanis.
BinmosinHo 10 ct. 93 3akony Ne 35/2006 Bijx 28 mu-
cronana 2006 p., ¢izuyHi ocobu, siki HaOyBarOTh
cTarycy IMOJATKOBOTO pe3ujieHTa B IcmaHii B pe-
3yabTaTi Mepei3ny Ha iCaHChbKy TEPUTOPIO, MPOTSI-
T'OM 5 POKIiB MOXYTb OOpaTH CIUIaTy MOJAaTKy Ha JI0-
XOJIM HEPE3HUJICHTIB 3a CICIiaTbHIMH paBHIaMu*?,
BinnoinHuit pexkxuM mniependadae criemiaabHy CTaB-
Ky 24 % mna nepumx 600 000 eBpo Ta 47 % Ha
noxin, sikuit mepepuirye 600 000 espo.

OnHUM 13 CyO’€KTiB, SIKMM JI03BOJICHO BHKO-
PHUCTOBYBATH BiJIIIOBIIHI IMUJILIOBI T IXOH, 3aKOHO-
JlaBellb BU3HA4YMB 1 IU(POBUX KOUIBHUKIB. MoBa
WJe came Mpo IUJIATHUKIB MOJATKIB, SKI OTPUMAIH
MOJIaTKOBE PE3UICHTCTBO B IcmaHii 1 BeAyTh CBOIO
JUSUTBHICTE TUCTAHIIHO, BUKIIOYHO 3a JJOITOMOTOI0
KOMIT IOTEpHUX TEICKOMYHIKaI[IItHUX 3ac00iB 1 cuc-
teM. Ocoba TMMOBUHHA OTPUMATH MPOMO3HIIIIO
mpo po6oTy 10 B’i3ay B Icnanito, abo OyTH mepese-
JICHOIO 3 1HO3EMHOT MIKHApOJIHOI KOMIIaHii Ha I1o-
cany B Icmanii, a0 craTu AMPEKTOPOM KOMIaHii
B Icmanii (Bomomitoun mumre 25 % abo MeHIe
akuii). Yci TpyioBi 000B’SI3KH MalOTh BUKOHYBAaTH-
cs B Icnanii, 1 He OutbIIe HiX 15 % TpymoBOi JisTb-
HOCTI Ma€e MpOBAUTHCS 338 KOPAOHOM™®,

OTxe, ICIAaHCHKUHU MiXiJ, XOU 1 BUPI3HAETHCS
0COONNBOIO CKJIAJHICTIO Ta MICTUTH CYyNEpeuIMBi
MOMEHTH, TIEPEIOBCIM CIIPSIMOBaHWI Ha IOBTO-
CTPOKOBHUH PO3BUTOK BIIACHOT EKOHOMIKH, a HE IPO-
CTO 3aJy4YCHHS 0Ci0 3 METOI PO3BUTKY MICIICBOTO
Typu3My. BinnosigHi npaBuia MatoTh 3a METY CTBO-
PUTH JTOJIaHy BapTICTh JIJIS ICIIAHCHKOI €KOHOMIKH,
IHHOBAIIIiHI a00 1HBECTHIIHI MOKJIHBOCTI, IO,
Oe3repeuHo, BapTye OCOONMBOI yBarw Jyis Hamiol
KpaiHU 3 OISy HA HEOOX1THICTh 3a/TyUeHHs iHBeC-
THUIIIH Ta TPYJOBOTO KaIliTay.

OTxe, CTAaHOM Ha ChOTOJIHI KOHUEMIisA Hud-
pPOBHX KOYIBHHKIB y KpaiHax, 1ie il BiKe BIpoBa-
JOKEHO, Ma€ JeKijbKa MOJATKOBUX MpeQepeHIIiii.

40 “Do Digital Nomads Pay Taxes in Portugal?”.

4 “Portugal: Why Portugal’s NHR Tax Incentive Is Going
Away,” IFC Review, accessed April 16, 2024, https://www.ifcre-
view.com/news/2023/november/portugal-why-portugals-nhr-tax-
incentive-is-going-away/.

4 Espana, Ley 35/2006, de 28 de noviembre, del Impuesto
sobre la Renta de las Personas Fisicas y de modificacion parcial de
las leyes de los Impuestos sobre Sociedades, sobre la Renta de no
Residentes y sobre el Patrimonio, https://www.boe.es/buscar/act.
php?id=BOE-A-2006-20764.

4 Ibid.

Ha mpuknani Xopsatii Ta Ilopryranii 6aummo
CIIUIBHY pHUCY: 1HO3E€MHI JOXOJH, OTpUMaHi
3a KOPJIOHOM, HE OTOJATKOBYIOTHCS BiATOBITHO
JI0 MICIIEBOIO 3aKOHOJABCTBA. [IpoTe HASIBHICTH
nudpoBoi Bi3u Ta pakTHyHE mepeOyBaHHS Yy BiJi-
NOBiAHIN KpaiHi Oinbmie Hix 183-1eHHUI TepMiH
(dakTHYHO 1X HIBEJIIOE, apKe Oe3rmocepeHbo
BILJTMBAE HA 3MiHY CTaTyCy MOJATKOBOTO PE3U/ICH-
Ta. Ha mpaktumi KpaiHM TpeTCHIYBAaTUMYTh
Ha OIOJATKOBYBaHHs BCIX JOXOZIB Takoi ocoOw,
30KpeMa 3 iIHO3EMHHUX JKepe. SIKIo MOpiBHATH 31
CTaHAAPTHUMU MOAATKOBHMU CTaBKaMH, TO BBC-
IEHHS CIeIialbHUX CTaBOK JJIs NMEBHUX BUIIB
JiSIBHOCTI Ta IU(POBUX KOUIBHMKIB B lcmanii
(20-24 %) rta Iloptyramii (20 %) ctae He dop-
MaJIbHOIO MiJBI0I0, a, HABIIAKH, YNHHUKOM JIJIs 3a-
JydeHHS KaliTaly Ta JIICEKOTO Pecypcy.

Takox BaXXJIMBO 3BEPHYTH YBary Ha KOHIICIIIIIO
e-pe3uIeHTCTBA B OQIIOPHHUX 30HAX. SIK 3a3Haua-
tote Emica Kaci, Moxammen Mapnan ta bapOapa
Creitk, 13 46 KpaiH, KOTpi MPOMOHYIOTh MU(PPOBI
Bi3M A1 U(POBUX KOYIBHUKIB, OUTBIIICTH — Og-
IIOPHI FOPUCAMKINI, sIKI B3araji He rmependoavyaroTh
MOJIATKIB Ha JIOXOJM. 3ampoBaPKYIOUM Taki OMIii
OTPUMAaHHS Bi3, OCTaHHI BUPIIIYIOTH IPOOJIEMY, BH-
CBITJICHY BHIIE, KOJIH, MONPH IOPUANYHE 3BIILHEH-
Hs1 BiJI OTIOIaTKYBaHHS JIOXOJIiB, OTPUMaHHUX 3a KOp-
JIOHOM, 0co0a, MPOXKKBINHU B KpaiHi noHax 183 aHi,
HaOyBae TOIaTKOBOTO PE3HJICHTCTBA Ta 3000B’sI3y-
€THCSI OINOIATKOBYBATH BCi KOIITHU 3 JDKEPEJIOM TI0-
XO[DKEHHS 33 KOPIOHOM™,

IudpoBnuit KOUiBHUK MOXe OYyTH YOCOOICHHSAM
«TpOMaJITHUHA CBITY», ajie, TONpH Iie, BiH yce
i€ BBAXATUMCTBLCA INMOAATKOBUM PE3UACHTOM TO1
9y iHmoi kpainu. besnepeuno, yepe3 MOOUTBHICTD
KOYiBHUKA, SKUH BCTAHOBIIOE Pi3HI CKOHOMIYHI
Ta COIalIbHI 3B A3KH B MICIISIX, JI€ BIH MOJOPOXKYE,
a TaKOX 4epe3 3B’ SI3KHU 3 KPaTHOIO HOTro MOXOIKEHHSI
MOYKe OyTH JIOBOJII BAYKKO BU3HAUUTH HOTO MOJIATKO-
BY HaJIGXHICTb. [IpoTe 3a 0CHOBY Oyje B3sITO MicIie
HOT0 TOCTIHOTO MPOYKUBAHHS Ta CTPOK y 183 mmi.

3Baxkalo4yM Ha Te, 110 0arato KpaiH MpOIMOHYE
MIJIFOBI YMOBH, SIKI HWAYTh BpO3pi3 3 IHIIUMHU
MOJAAaTKOBUMU IpaBUJIaMU, BaXKIIHMBO pOSpiSHS{TI/I
i koumemniii. Cepen kpurepiiB nudepenmianii
EIeKTPOHHOTO PE3HMICHTCTBA Ta KOHIEMIi I10-
JIAaTKOBOT'O PE3UJIEHTCTBA B 1i KIIACUYHOMY PO3Yy-
MiHHI, sk 3a3Haudae IOpiii KoBans, MoxkHa BUOKpe-
MHUTH TaKi:

44

Casi-Eberhard, Mardan, and Stage, “Citizenship/Residence
by Investment and Digital Nomad Visas: The Golden Era of
Individual Tax Evasion and Avoidance?”

4 Marisa Ouro, “There Must Be Fifty Ways to Tax a Digital
Nomad: Does Taxation Constrain the Geographical Freedom of the
Digital Nomad?,” SSRN, February 13, 2023, https://papers.ssrn.
com/sol3/papers.cfm?abstract id=4352563.
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1) mpaBoOBe peryitoBaHHS: BU3HAYCHHS I10JIAT-
KOBOI PE3UAECHTHOCTI B 3arajbHOMY PO3yMiHHI
BCTAHOBJIIOEThCS Ha piBHI MoOJEIbHOI KOHBEHIIIT
OECP Ta Ha piBHI HalllOHAJTLHOTO 3aKOHOJABCTBA,
mo JyXe 4acto ayomoe monoxeHHs KoHBeHIIii.
BoxHouac enexkTpoHHE PEe3UICHTCTBO € OiIbIIe 3a-
KOHOJIaBUOK pehopMOI0, 30KpeMa y cdepi MmoJIaTKo-
BOTO TIpaBa, 1[0 BCTAHOBIIOETHCS OKPEMO Ha PiBHI
CTIEIiaIbHOTO 3aKOHOIABCTBA KOKHOI AeprKaBH;

2) migcraBu HAOYTTS: MOJATKOBA PE3UACHTHICTD
0COOM BHM3HAYAETHCS MEPEIYCiM 32 BIAMOBIIHOCTI
OKPEMHM KPHUTEPIisiM, ITPO 10 OyJI0 3rafiaHo BHIIE,
mo € (haKTUYHUM BiJOOPaXKCHHSM YKHUTTEBUX 00-
CTaBHH, y IKuX mepedyBae ocoba®.

Honarkoo 0. KoBaab HaBOAMTH TaKOXK TaKi
KpUTepii: cmamyc epomadsaHuna — He Mae (pakTHIHO
JKOITHOTO 3B’SI3KY 3 €-PE3MICHTCTBOM, Ha BIJMIHY
BiJl MoJaTkoBoro pesuaeHTcTBa (mpukian CHIA);
cyO ekmuuil  ck1aod: e-pe3uJICHTCTBO CTOCYEThCS
TinbKU (i3UUHMX OCi0, HA BIAMIHY Bifl ITOJATKOBOTO
PE3UICHTCTBA; NOOAMKOBUU pedcum: TIOIATKOBE pe-
3UJICHTCTBO BU3HA4Ya€ MaclTad 3000B’sI3aHb Iepes
MIOIATKOBIMH OpraHaMH (30KpeMa, pe3MICHTCHKUI
CTaTyC MO)KE€ BIUIMBATH Ha (opMyBaHHSA 0a3u OIO-
JaTKyBaHHS, a TAKOXK Ha PO3MIp ITOJATKOBOI CTaBKH
Ta TOPSIOK CIUIATH MOAATKIB B OKPEMHX BUIIAJIKAX).
CBo€ro d9eproro, e-pe3uIeHTCTBO MOXKE B3araini
HE MaTé crenu(iyHUX MPaBUII HIOI0 OMOJATKYBaH-
HS, OCKUTBKH €-pEe3HICHTH YacTO PO3MISAAIOTHCS
SIK HEPE3UJICHTH JUTA 1LJIeH OMOAaTKyBaHHS JTOXOIIB,
OTPUMaHMX Y KpaiHi iXHBOTO e-pe3uaeHTcTBa. OIHaK
3a II€BHUX 06CTaBI/IH JACpKaBU MOXYTb BCTaAHOBJIIO-
BaTh OCOOJMBI TIOJATKOBI PEXUMHM, SK 1€, HAIPH-
Knan, nepenbadeno B Yrpainit’. Takox, SK pO3ISHY-
TO BHWIIIC HAa NMPUKIAIl 1HIIMX KpaiH Ta 1udpoBuX
KOUiBHHKIB, CTaTyC €-pE3UJICHTa MOXE MaTH BILTHB
Ha (popMyBaHHS 0COOIMBOTO MOAATKOBOTO PEXKHUMY.

Ha mamy nymky, morpiOHO nomaTu Ime Taki
KpHUTEpil:

— (hi3UYHA IPUCYTHICTH: CICKTPOHHE PE3UACHT-
CTBO MOXKHA OTPUMATH 0e3 HEOOXIAHOCTI (Hi3HIHO-
ro nepeOyBaHHS B KpaiHi, TOJ1 SIK OJATKOBE Pe3u-
JICHTCTBO MOK€ BHMaratd MeBHOTO PiBHS (i3UIHOT
MPUCYTHOCTI ab0 3B’A3Ky 3 KpaiHoi. DakTH4HO
el KpuTepid € 3acaaHuduM Ui audepeHmiarii
TaKUX MPAaBOBUX SABUIIL, SIK CJICKTPOHHE Ta IOJAAaTKO-
BE PE3UICHTCTBO;

— MeTa nepeOyBaHHS: TOJATKOBA PE3UICHTHICTh
MOYKE 3aJICKATH BiJl TOTO, Y Ma€e ocoba Hamip BCTa-
HOBUTH NOCTiIHHY a00 JOBrOCTPOKOBY HPUCYTHICTb

4 TOpiit Koaib, «CriiBBiZHOIICHHS KOHIEILH €JIEKTPOHHOIO
i IOIATKOBOTO PE3HICHTCTBA: MEPCIEKTHBU OMOJATKYBAHHS TOXOMIB
e-pe3ueHTIB B Ykpaini», [Ipaso ma depoicasne ynpasninnsa 1 (2022):
104-111, http://pdu-journal.kpu.zp.ua/archive/1 _2022/15.pdf.

47 Tam camo.

y MEBHIN FOPUCIHKIN, TOMI K MU(POBI KOUIBHUKH
MOXYTbh 4aCTO MEPEHK/PKATA Ha TUMYACOBI TIepely-
BaHHS, HE MArO4YM MOCTIHHOTO MiCIs MPOXKHBAHHS
B3araii;

— piBEHb CKOHOMIYHOT IHTErparii: MOoJaTKOBE
PE3UICHTCTBO MOXKE BPAaXOBYBATH CTYIiHb €KOHO-
MIYHOT iHTerpaii 0coOu B MeXax IOPHCIUKIIT, Ha-
MIPUKIIAJ, BOJIOAIHHS BIACHICTIO, HASABHICTh OaHKiB-
ChKHX PaxyHKIB a00 IHBECTHIIH, TOAl SIK MUPPOBI
KO4iBHUKH MOXYTh MaTH MiHIMalbHI CKOHOMIYHI
3B’SI3KM 200 PO3MOAIISATH CBOIO €KOHOMIUHY JTislTh-
HICTh MIXK KiJIbBKOMa FOPHCIUKIIISIMU;

— BUMOTH JIO JIOKyMEHTAIli1 JUIT OTPUMAaHHS CTa-
TYCy PE3MICHTA: MOJATKOBE PE3UISHTCTBO MOXKE
MaTd CrHenudiuai BUMOTH 10 JOKYMEHTAIl st
BCTAHOBJIICHHSI CTaTyCy pE3WJCHTA, HAMPUKIA],
PaxyHKH 332 KOMYHaJIbHI TIOCIYTH, JOTOBOPH OpPEH-
qu abo ceprudikar TMOJATKOBOTO PE3UACHTCTBA.
[{udpoBruM KOUIBHUKAM MOXKE 3HAJIO0UTHCS HAaJIaTH
anbTepHATUBHI (OPMH JOKyMEHTAIlii, 30Kpema
UG poBi Bi3H, epedadeHi B KOXKHIA KpaiHi;

— BIJNOBIJJANIbHICTh 32 HENOTPUMAHHS IPABUI
1 HACJTIJIKK: HEIOTPUMAHHS BUMOT IIIOJI0 €JICKTPOH-
HOTO PE3UACHTCTBA Ta Bi3 HU(PPOBUX KOUIBHUKIB
MOY€E MPHU3BECTH JIO aJMIHICTPATUBHUX HACIIJIKIB:
aHYJIOBaHHS Bi3W, BIIMOBH y B’i31i a0 mpoaoB-
JKeHHI TepMiHy Jii Bi3H, OOMEXEHHs 3/1aTHOCTI Jie-
rajJbHO TMPOXKMBATU 1 MPAIIOBATH B MEBHill KpaiHi,
00OMeKEHHS JIOCTyIy JI0 mociyr. HaroMicTe Hemo-
TPUMAaHHS MPaBUJ MOAATKOBOTO PE3UICHTCTBA 3a-
3BUYAl CHPUYMHSE OUTBII 3HAYHI FOPUAWYHI Ta
(inaHCcOBI 3000B’si3aHHS, BKIIOYHO 3 MOJIBIHHUM
OTIOJIaTKYBaHHSIM, BTPATOI0 MOJATKOBHX MBI 200
3BIJIbHEHB, MITpa(aMu, EHEIO.

Jlis 3anmydeHHs: nMppOBUX KOUIBHUKIB B YKpai-
HYy, Ha Hallly AYMKY, JOLIBHO 3al03UYUTH JOCBiA
3raJlaHUX BHIIE KpaiH, a TaKOX BHKOPUCTOBYBATH
MOAATKOBI TpedepeHiii. AIBTEPHATUBOI0 MOXeE
OyTH HaJlaHHS MpaBa TAKKMM 0C00aM CTaTH TUTATHH-
KOM €JIMHOTO TMOJAaTKy a00 BBEICHHS CIelialbHOI
CTaBKM MOJATKY Ha JOXOAH (PI3UYHUX 0Ci0, HAIPH-
Kknaf, He Buiie HiK 9—10 %.

VY neprioMy BUTQJKY 116 MaTHME €KOHOMIYHHMA
edekt qsa aepkaBu. CtaHoMm Ha uepseHb 2023 p.
3a 5 KaJeHJapHUX MICSIIB CyMa HaJIXO/DKEHb €I1H-
HOTO TMOMAaTKy B VYKpaiHi cTaHOBWIA OJIHM3BKO
15,2 mupn tpe®®. ¥V apyromy BHIAIKy, SKIIO MH
Bi3bMeMO €C sK TepUTOpiaNnbHO HAWOIIKUUIA
JUTSI HAaC TIPUKIIAJT, TO MOKEMO ITOOAYNTH, 1110 I1i Kpa-
THM HEYacTo MPOMOHYIOTh BUTHI OJATKOBI PEXKU-
MH, a HaBiTh SIKIIO W TMPOMNOHYIOTh, TO 3arajioMm

4 JlepxaBHa mOmATKOBAa CiyX0a YKpaiHu, «3 MOYaTKy

2023 poky miANpHeEMI CIUIATHIN J10 OrokeTy 15,2 Mipa rpH eau-
HOTO moaaTky», Ilpecciyx0Oa, 21 uepBHs 2023, https:/tax.gov.ua/
media-tsentr/novini/685975 . html.
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craBku € jgoBoxi BucOokuMHU (20 % y Ilopryramii
ta Icmanii, mpo 1o 3ragaHo Buile). ba Oinbie,
3 ONIAJY HAa CTAaTHCTUYHI JiaHi, CepeHbO3BaKCHA
CTaBKa MOAATKy Ha jaoxoau ¢izmyHux ocid y €C
IUIsL 0COOH, sTka HE Ma€ JIUTHHU Ta OTPUMYE Cepell-
HIO 3apoOITHY MUIaTy, CTAHOBHUTH ONMH3bKO 35 %*.
Came Tomy 3ampoBamkeHHS 9-10 % Moxe OyTH
BUTITHUM 1 CTaHE KOHKYpPEHTHOIO TIepeBaroro Ykpa-
{HM B 1IbOMY TTUTAHHI.

BucnoBku Ta mpono3uirii

BripoBamkeHHsI IHCTHTYTY €JIEKTPOHHOTO pe-
3UJCHTCTBA, TAK CAMO SK 1 Bi3 IU(POBUX KOUIBHU-
KiB, — 11e, Oe3MepedHo, MO3UTUBHI TEHICHIIIT Y CBi-
ToBill mpakturi. CaMe BOHM MalOTh BEJIUKE
3HAYEHHS TSI PO3BUTKY CBITOBUX €KOHOMIK €TIOXH
nudposizauii. [lonpu 1e, BapTO 3BEPHYTH yBary,
0 HASIBHICTh B 0COOM CTAaTyCy €JIEKTPOHHOTO pe-
3uzeHTa (HudpoBOro KOUiBHHUKA) B OJHIN JepixKaBi
HE CKAacOBYE CTAaTyC 0COOM SK MOIATKOBOTO pe3u-
JICHTA 1HIIOT JAepKaBH.

V 0Gararb0ox BHUIIaJKaX HALlOHAJIbHE 3aKOHOIAB-
CTBO JIO3BOJISIE 0CO0aM, 110 OTPUMAIIH Bi3H HU(PO-
BHX KOUYIBHUKIB, HE OTIO/IATKOBYBATH y BiJIIOBIIHUX
KpaiHax JIOXOIH 13 JDKEPEJIOM MOXOMKEHHS 3a iXHi-
MU MekaMmH (1HO3eMHI J0XO0AH) (aKTHYHO TUIBKH
32 yMOBH, IO Taki JOXOMH OMOAATKOBYHOTHCS
B iHIIIH KpaiHi 32 KOHBEHIIIErO PO YHUKHEHHS T10-
JBiifHOTO omoaaTKyBaHHs. OHAK TaKi MIBIH JOBO-
JI IBHJKO MOXKHA BTPATHTU 3 HAOYTTSAM CTaTyCy
MOAATKOBOTO PE3U/ICHTA B LIiif KpaiHi.

Ha Hamry nymKy, il BU3HATH, 110 Ha CHOTOIHI
KOHIICTIIIisl €ISKTPOHHOTO PE3UICHTCTBA HA MPUKIIa-
Ji 11U (POBUX KOUYIBHUKIB € BIZITHOCHO HOBOO HE JIUIIIC
Ha piBHI YKpaTHCHKOTO 3aKOHOJIABCTBA, a i HA MiXKHa-
POIHOMY PIiBHI 3arajioM 1 KOKHOI JIEpIKaBH OKPEMO.
BBacxaemo, 1m0 Takuil IHCTPYMEHT € BaXKJIMBUM
1 BOZIHOYAC EKCTIEPUMEHTAIBHIM KPOKOM, TOX Y TIep-
CIIEKTHBI MOTpeOye MOAAIBIIOTO CIIOCTEPEKEHHS Ta
BJIOCKOHAJICHHS SIK Y KOXKHIHM JiepyKaBi OKpeMo, Tak
1 crijbHOT B3aeMOIii Ha MIKHAPOAHOMY PiBHI 3ara-
JIoM (HaINpUKJIaJl, YPETyJIIOBaHHS Ta (iKcaIlis 1boro
MUTaHHS y ABOCTOPOHHIX Or0OBOpax IMpO YHUKHCH-
HSl TOJBIHOIO OIOJATKyBaHHS MIX JepiKaBaMH
tomo). Ilonpu 1e, Takuii IHCTPYMEHT € YyJOBOIO
MOXKITUBICTIO JUISI PO3BUTKY €KOHOMIKH Ta 3aJTyUeHHS
KarliTajty, iIHO3¢MHOI BaJIIOTH TOIIIO.

Came ToMy BBa)kKaeMmo, 1110 B YMOBax BilfHH, I10-
CTIMHOTO BiIJINBY KamiTaly Ta JIOACHKUX PECypCiB
3 VYKpaiHu 3aKOHOJABLIO [ONAaTKOBO JO BXKE

4 Statista Research Department, “Average rate of taxation in

European countries 2022,” Statista, September 2, 2024, https:/
www.statista.com/statistics/1449813/average-rate-of-taxation-
european-countries-households/

MPUUHATOI KOHIICMIIT KJIACHYHOTO EJEKTPOHHOTO
PE3UICHTCTBA BapTO PO3MISAATH BapiaHTH iMILIe-
MeHTaIii foro iHIo01 GopMu y BUTIISII Bi3 TS T ]-
POBUX KOUIBHHKIB. Y IIbOMY KOHTEKCTi BaXJIHMBO
chopMyBaTH TPHUBAOIMBI YMOBH SK JOJATKOBY
MOTHBALIIO JUI TaKUX IUQPOBUX KOuiBHHUKIB. Ha
HAIIIy TyMKY, [1eé MOXXYTh OyTH Taki YMOBHU:

o [{udposi Bi3u MOXYTb OTpUMATH Ti 0co0H,
SKI MOXYTh CBOIMH TPO(QECIHHMMU HaBUYKAMH
CHPUSITH E€KOHOMIYHOMY PO3BHUTKY KpaiHH. 3as
bOro BOAYaEMO 3a JIONUJIBLHE HA 3aKOHOJAABYOMY
piBHI BHM3HAUUTH MEpENiK Cy4acHUX MpPOQeciH,
MIPEICTABHUKA SKUX MOXXYTh OyTH IPETCHICHTAMH
Ha oTpuMaHHA UQpoBoi Bizu. Komo mux ¢axisuis
Ma€ OXOIUTFOBATH TPEJICTABHUKIB TaKUX mpodeciid,
K1 € 3aTpeOyBaHi B yMOBaX CTAHOBJICHHS IIU(PPOBOI
C€KOHOMIKM Ta MOXYTh IpPAIOBATH JIUCTAHIIHHO
(cneniamictu IT-ramy3i, KOHCYJIBTAHTH Ta iHIII,
SIKI MOXKYTh Ha/IaBaTH MOCITYTH TUCTAHIIIIHO).

e KopuctyBadi [uppoBUX Bi3 MOXKYTb OTPHMY-
BaTH MOXKJIMBICTb BiZipa3sy HaOyBaTH MpaBa peecTpy-
BATUCS TUIATHUKOM €UHOTO MOJATKy B MOrO Kiia-
cuyHOMY (opmarti. Sk ajJbTepHATHBY MPOIIOHYEMO
3alpOBaIUTH CIeLialibHy CTaBKy MOJIaTKy Ha J0X0-
1 hi3MUHUX 0ci0, SKa MOKe OyTH SIK (P IKCOBAHOIO
JUTSL BCIX BUJIB AiSNTBHOCTI, TAK 1 PI3HUTHUCS 3aJI€XK-
HO B1JI KOYKHOTO 3 HUX. JI0BOJII ONTHUMAIIEHOIO MOXKE
OyTH MOJAaTKOBA CTaBKa, sSIKa HE MEPCBHIYBATUME
9-10 %.

e TakoX albTepHATUBHO MPOIIOHYEMO PO3IIIs-
HYTH BapiaHT, 3a SKUM, TIOTIPH HAOYTTs CTATYCy I0-
JIATKOBOTO PE3UJICHTa, 0C00a-KOPHUCTyBay UPPOBOT
Bi3M Ma€ MPaBO HE OMOJATKOBYBATH BCi a00 3HAYHY
YaCTHHY [JOXOMiB, OTPUMAHUX 33 KOPJOHOM,
3a YMOBH, SIKIIIO BOHA OTpHUMaa iX Ha paXyHOK, BiJl-
KPUTHIl B YKpaiHChKOMY OaHKy, Ta MPOKHUBAIOYH
Ha TepuTopii Ykpainu. Sk 3a3HaueHO BUINE, YU HE
OCHOBHHUI €KOHOMIUHUIT e(heKT HU(PPOBI KOUIBHUKH
MaroTh caMe B KOHTEKCTi CIIOKMBAaHHS Ta BHTpAT,
3IIMCHEHNX Y KpalHax, Y SKUX MaloTh Bizy mudpo-
BOTO KOYiBHHKA. 3alpOIIOHOBaHA IMijbra CTUMYITIO-
BaTuMe HU(POBUX KOUIBHUKIB MPOXKHUBATU B YKpai-
HI Ta BUTpa4aTH KOIITH, 3apOOJICHI 32 KOPJOHOM,
TaKOX B YKpaiHi. 3Baxaioun Ha 3rajaHi nudpu
y Oimsbko 787 mipa nonapiB CHIA, ekoHOMIYHHA
e(exT Moke OyTH HaBiTh OINBII 3HAYYIIUM, HIX
BiJl MOXXJTUBHIX ITOJJaTKOBUX HaIXOMKeHb. Bapro 3a-
3HAYUTH, 110, Oe3MepeyHo, TOTOYHI OOMEKEHHS Ba-
JIOTHOTO HADIAAY B YMOBaX BiHHH CIPHYUHSIOTH
HE3pYYHOCTI MION0 Oe3MepemkogHoro TmepeKasy
KOITIB (3MIHCHEHHS PO3pPaxyHKIB) 3 OaHKIBCHKHX
paxyHKiB B YKpaiHi, O/IHaK 11 MUTaHHSI Ma€ TUMYa-
COBMI XapakTep 1 MOTpeOye MOJANBIIOr0 JOCIi-
JDKEHHSI, 30KpeMa 10/10 BIUTUBY Ha CTaTyC KOPHCTY-
BauiB IIU(PPOBOT Bi3H.
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Bkaszani BuIlle 0COOIMBOCTI MOXYTh CTHMYJTIO-
BaTW 1HO3EMHHX O0cCi0 mepeixmxatu 10 YKpaiHu
HaBITh B yMOBax BiliHu. [lepes HUMHU BiJIKpHBATH-
METbCSl MOXIIUBICTH 3apeecTpyBaTu cebe [k Mij-
MIPHEMITIB 1 HA/IaBaTH CBOT KBaTi(PiKOBaHI MOCITYyTH

3aMOBHUKaM 3-32 KOPJIOHY Ta JIOBOJII BHUTIHO O(i-
1iiHO 1X onoxaTkoByBaTH. Taki KpoKH, Oe3MepeyHo,
MOXYTh MO3UTHBHO BIUIMBAaTH HAa €KOHOMIUHE, Ba-
JIOTHE Ta HaBITh JeMorpagiuHe CTAHOBHUIIE HAIIOL
JIepIKaBH.
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TAX RESIDENCE IN THE ERA OF E-RESIDENCY AND DIGITAL NOMADS:
INTERNATIONAL EXPERIENCE AND UKRAINIAN CONTEXT

Abstract

This article features in detail the understanding and definitions of e-residency and digital nomadism and
how these affect the tax status of these people over time. With the help of countries like Croatia, Spain,
Brazil, Portugal, and Estonia, it investigates into the legal and theoretical sides related to how a person not
being a resident can obtain, hold, and give up e-residency and digital nomadism.

In 2014, Estonia was the first country to introduce the concept of e-residency. This is the type of legal
status that permits the individual to use a country’s software infrastructure without becoming a tax subject
within that country. Digital nomadism, such as performed by high-skilled workers who can move their job
to any place with an internet connection and travel visa often offered via special digital nomad visas, is
related to the same phenomenon. Still, notwithstanding the peculiarities of these reforms promotion and the
legal effectiveness of e-residence and digital nomadism, their taxation residency is still stuck to the
conventional rules of taxation residency of e-residents and digital nomad which resident taxes are usually
influenced by factors like the time spent in a country or where income is generated among other metrics
unless distinctively specified under domestic law or international tax agreements.

The research focuses on how e-residency and digital nomad visas, while being valid instruments of
economic progress, do not change a person’s tax status in his country of actual residence except where the
local law provides for such provisions. In this case, an individual who has e-residency in Estonia or has
a digital nomad visa in Croatia would, in most cases, be treated as a resident of the country where this
person is located and be subject to relevant taxes despite avalable tax reliefs guaranteed by countries granting
this digital nomad visas.

Building upon the experiences of these foreign jurisdictions, the article provides suggestions on how the
terms digital nomad and e-resident can be embedded into the legislation of Ukraine. The establishment of
these regimes is seen to be vital in the digital economy reconstruction of Ukraine after the war as they would
bring in foreign skills, money and talent. Suggestions include the establishment and regulation of the tax
status of e-residents and digital nomads so that the principles of best practices are observed to prevent the
occurrence of dual taxation and encourage external investors.

In the same viewpoint, the article underlines the significance of these mechanisms for global labor
migration flows and considers the issues of labor migration in a global economy more widely. The legal
issues involving e-residency, digital nomadism and tax residency bring to the fore the need for new tax.

Keywords: e-residency, e-residents, digital nomads, taxes, finance, tax residency.

(©MOoM

Creative Commons Attribution 4.0 International License (CC BY 4.0)

Mamepian naoditiwos 17.04.2024




DOI: 10.18523/2617-2607.2024.13.15-25
UDC 341.485:304:316.35

Maksym Vishchyk
https://orcid.org/0000-0001-6492-5326

CONSTRUING NATIONAL AND ETHNIC GROUPS
UNDER THE GENOCIDE CONVENTION
THROUGH SOVIET AND RUSSIAN NARRATIVES
ON THE UKRAINIAN IDENTITIES

Abstract

Debates on the genocidal nature of Russian atrocities in Ukraine have uncovered various grey
zones of the law on genocide. While most contemporary commentaries have focused on the essence and
scope of the crime’s central element — the intent to destroy the group in whole or in part — little analysis
has been dedicated to defining and understanding the alleged object of the destruction, i.e., protected
groups themselves. Even beyond the Ukrainian context, this problem is endemic to contemporary
doctrine and jurisprudence, providing a rather cursory or even contradictory analysis of the notions
of protected groups seemingly without recourse to other fields studying human identities, such as
anthropology. This article aims to address this lacuna by exploring the dichotomy between national
and ethnic groups under the Genocide Convention through Soviet and Russian identity narratives. The
article summarises the state of contemporary law and jurisprudence relevant to the definition of the
protected groups, as well as associated gaps and inconsistencies. It further addresses challenging
issues of the groups’ definition and delimitation through the lenses of modern anthropology, where the
law is silent. The article stresses the importance of multidisciplinary and contextualised application of
the legal concepts under the law of genocide in light of the meaning ascribed to them by other fields of
study focusing on group identities and inter-group dynamics. Finally, the article applies relevant
findings to the context of Soviet and further Russian narratives on the Ukrainian identities, illustrating
the dichotomy between national and ethnic groups.

Keywords: international criminal law, genocide, protected groups, national groups, ethnic groups.

Introduction. Out of various international
crimes qualifications of Russian atrocities in
Ukraine, allegations of genocide have probably
raised the most heated debates amongst international
law scholars and practitioners. Full of interpretative
nuances, the crime of genocide rests among the
most complex constructions in contemporary
international criminal law. Apart from the five
prohibited underlying acts forming the crime’s actus
reus, it also requires proof of the intent to physically
or biologically destroy one of the four protected
groups, i.e., national, ethnic, racial or religious.'

To date, the lenses of the Genocide Convention
have been employed to insightfully analyse Russian
actions in Ukraine from multiple perspectives.’

! United Nations (UN) General Assembly, Convention on the
Prevention and Punishment of the Crime of Genocide, UN Treaty
Series 277, vol. 78 (9 December 1948), Article 2.

2 Wayne Jordash, “Genocide in Ukraine,” Ukrainska Pravda,
March 28, 2023, https://www.pravda.com.ua/columns/2023/03/28/

© Maksym Vishchyk, 2024

Regardless of whether the evidence on the ground
eventually supports the genocide qualification,

7395377/; Denys Azarov, Dmytro Koval, Gaiane Nuridzhanian, and
Volodymyr Venher, “Understanding Russia’s Actions in Ukraine as
the Crime of Genocide,” Journal of International Criminal Justice
21, no. 2 (2023): 233-64, https://doi.org/10.1093/jicj/mqad018;
Iryna Marchuk and Aloka Wanigasuriya, “Beyond the False Claim
of Genocide: Preliminary Reflections on Ukraine’s Prospects in Its
Pursuit of Justice at the I1CJ,” Journal of Genocide Research 25,
no. 3—4 (2022): 25678, https://doi.org/10.1080/14623528.2022.21
43528; Yuliia loffe, “Forcibly Transferring Ukrainian Children to
the Russian Federation: A Genocide?,” Journal of Genocide
Research 25, no. 3—4 (2023): 315-51, https://doi.org/10.1080/14623
528.2023.2228085; New Lines Institute for Strategy and Policy and
Raoul Wallenberg Centre for Human Rights, An Independent Legal
Analysis of the Russian Federations’ Breaches of the Genocide
Convention in Ukraine and the Duty to Prevent (May 2022), https://
newlinesinstitute.org/wp-content/uploads/An-Independent-Legal-
Analysis-of-the-Russian-Federations-Breaches-of-the-Genocide-
Convention-in-Ukraine-and-the-Duty-to-Prevent-1-2.pdf;
Myroslava Antonovych, “The Holodomor-Genocide and the
Ongoing Russian Genocide in Ukraine: Intent, Victims and
Perpetrators,” Saar Expert Papers (2023), https://jean-monnet-saar.
eu/wp-content/uploads/2023/02/Genocide_Ukraine.pdf.

© Hauionanbuuii yHiBepceuteT «KneBo-MorussiHCbKa akaieMis» (3aCHOBHHUK 1 BUIaselp), 2024
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ensuing debates remain critical to clarifying the
nuanced essence of the law, especially the issues
under-explored or overlooked in the jurisprudence
of previous decades.

Construction of the four groups protected under
the Convention remains one of such matters. Most
focus on the analysis to date has been put on how
victims and their communities in the Ukrainian
context were targeted, not on what the group can or
cannot be in the analysed context. While such
tendency can be explained by the centrality of the
special intent element (to destroy the group in whole
or in part), the intent can only be comprehensively
analysed upon understanding who it might have
been directed against.

This tendency is not novel to the Ukrainian
context specifically.  Traditionally, in legal
commentaries to the Genocide Convention, the
notions and delineation of the four protected groups
(i.e., national, ethnic, religious and racial) have been
discussed in a rather cursory fashion if compared to
other elements of the crime. Some of the most
prominent commentaries on the matter (e.g., by
W. Schabas,? C. J. Tams, L. Berster, B. Schiffbauer,*
C. KreB3,> G. Mettraux,®) despite outlining a general
framework to the understanding of protected groups,
do not provide a comprehensive guidance to the issue
of the groups’ delimitation. Even when provided,
proposed frameworks do not adopt a multidisciplinary
approach accounting for the groups’ constituent
features explored in other social and humanitarian
studies, including anthropology. Only a few
remarkable studies attempted to explore these lenses
connecting law to other fields of study while trying to
establish the essence of every protected group as
a unique concept’ or contextualising it to historical
cases that are often overlooked.®

3 William Schabas, Genocide in International Law. The Crime

of Crimes (2™ ed., Cambridge University Press, 2009).

4 Christian J. Tams, Lars Berster, and Bjorn Schiffbauer,
Convention on the Prevention and Punishment of the Crime of
Genocide: A Commentary (C.H. Beck, 2014).

5 Claus KreB, “The Crime of Genocide under International
Law,” International Criminal Law Review 6 (2006): 473-79.

¢ Guenael Mettraux, International Crimes: Law and Practice.
Volume 1: Genocide (Oxford University Press, 2019).

7 See, e.g., Carola Lingaas, “Conceptualizing the National
Group for the Crime of Genocide: Is Law Able to Account for
Identity Fault Lines?,” Nationalities Papers 49, no. 2 (2021): 24061,
https://doi.org/10.1017/nps.2020.5; Carola Lingaas, “Imagined
Identities: Defining the Racial Group in the Crime of Genocide,”
Genocide Studies and Prevention 10, no. 1 (2016): 79-106, http://
dx.doi.org/10.5038/1911-9933.10.1.1377; Carola Lingaas, “Religious
Group Identities in Genocide: Social Identity Theory as a Tool for
Disentangling Law and Religion,” Nordic Journal of Human
Rights 39, no. 4 (2021): 44057, https://doi.org/10.1080/18918131.
2021.2015148.

8 David Lisson, “Defining “National Group” in the Genocide
Convention: A Case Study of Timor-Leste,” Stanford Law Review
60, no. 5 (2008): 1459-96.

This article omits any preliminary conclusions
as to the commission of the crime of genocide in
Ukraine and rests on the premise that any allegations
remain to be proved or disproved in the court of law.
Yet, it employs the lenses of the Genocide
Convention to illustrate how Soviet and Russian
identity narratives tend to demonstrate the
dichotomy between the two groups most relevant in
the Ukrainian context, i.e., national and ethnic. It
highlights the importance of the contextualised
application of the Convention’s terms and the need
to define their autonomous meaning given the
diversity of historical precedents. The article
summarises the approaches to characterising
protected groups and associated gaps in
contemporary law and jurisprudence. It further
offers an explanation for their interplay reconciling
the existing inconsistencies in light of modern
anthropology using the Soviet and Russian identity
narratives as an illustration.

Predominant legal approaches to defining
national and ethnic groups under the Genocide
Convention. Unclarity related to the distinction
between national and ethnic groups emanates from
the early drafting stages of the Genocide Convention.
While the references to the concepts “nation” and
“nationality” were rather frequent during the
negotiation process, delegates of several states
stressed that the “national group” concept remained
vague.’ In the attempts to introduce clarity and
distinguish national groups from communities with
a mere political desire to form a separate entity, the
Swedish delegation proposed to add ethnic groups
to the Convention’s protected list,'* arguably trying
to stress a socio-cultural rather than politico-legal
essence of the protected groups’ identity.

Despite this addition, the distinction between
national and ethnic groups nevertheless remained
blurred. One view of state delegates and commentators
argued that ethnic groups could be sub-divisions of
national groups, thereby national groups could
comprise different ethnicities.!! Another perspective

®  See positions of the Swedish and Egyptian delegates in

Hirad Abtahi and Philippa Webb, The Genocide Convention: the
travaux préparatoires (Leiden: Martinus Nijhoff Publishers,
2008), 1389 and 1392 citing the UN Doc. Nos A/C.6/SR.73 and
A/C.6/SR.74.

1% Tbid., 1389.

" Ibid., 1400, citing UN Doc. A/C.6/SR.74; Demba Thiam,
Fourth report on the draft Code of Offences against the Peace and
Security of Mankind, UN Doc. A/CN.4/398, 11 March 1986,
para. 57, https://digitallibrary.un.org/record/117074. Similar obser-
vations were made by state delegations during the drafting of the
International Convention on the Elimination of All Forms of Racial
Discrimination, e.g., by Polish delegate: “There were nations that
were made up of different ethnic groups™ see UN General
Assembly, 20th session, 3rd Committee, Official Records of the
1304th Meeting UN Doc. A/C.3/SR.1304 (14 October 1965), p. 83,
https://digitallibrary.un.org/record/806678?v=pdf.
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perceived ethnic groups as more closely aligned with
racial groups,'? although the former remained more
bound by “cultural” ties in contrast to common
“physical” traits differentiating the latter.'®

For fifty years after the Convention’s adoption
these were the only fragmented indicators guiding
the determination of the essence of protected
groups. The International Criminal Tribunal for
Rwanda (ICTR) undertook the first attempt to
clarify the inter-group distinction in the Akayesu
case. It ruled that national groups constituted
“a collection of people who are perceived to share
a legal bond based on common citizenship, coupled
with reciprocity of rights and duties.”'* In contrast,
ethnic groups were primarily based on “common
language or culture.”'® Yet, these definitions did
not come as unproblematic and attracted two major
critical or dissenting views.

The first view relates to the very attempt to
search for the groups’ autonomous meaning; the
core which distinguishes them from each other.
In its subsequent jurisprudence, the International
Criminal Tribunal for the Former Yugoslavia
(ICTY) argued that four protected groups were
supposed to constitute “a single phenomenon”
rather than “several distinct prototypes of human
groups.”'® Thus, differentiating them on the
basis of “scientifically objective criteria [...]
would be inconsistent with the object and
purpose of the [Genocide] Convention.”'” Some
commentators further echoed this view claiming
that attributing autonomous meaning to every
protected group will distort their sense taken as
a whole under the Convention and weaken their
intended protection.!®

Such an aggregate perspective can be helpful
where targeted groups are defined by several
overlapping identities (e.g., arguably Bosnian
Muslims possessing distinct national, ethnic and
religious identity as a whole) eliminating the need
for clear demarcations of groups. Yet, in cases where
one group — as a standalone entity — is allegedly

12 For example, positions of Egypt and Uruguay in Abtahi and
Webb, The Genocide Convention: the travaux préparatoires,
1414, citing UN Doc. A/C.6/SR.75; Thiam, Fourth Report (UN
Doc. A/CN.4/398), para. 58.

13 Thiam, Fourth Report (UN Doc. A/CN.4/398), para. 58.

4 Prosecutor v. Jean-Paul Akayesu (Trial Judgement),
ICTR-96-4-T, 2 September 1998, para. 512, https://www.refworld.
org/cases,ICTR,40278fbb4.html.

15 Ibid., para. 513.

1o Prosecutor v. Radislav Krsti¢ (Trial Judgment), IT-98-33-T,
2 August 2001, para. 556, https://www.icty.org/x/cases/krstic/tjug/
en/krs-tj010802e.pdf.

17 Ibid. See also Prosecutor v. Goran Jelisi¢ (Trial Judgement),
1T-95-10-T, 14 December 1999, para. 70, https://www.refworld.org/
jurisprudence/caselaw/icty/1999/en/33140; Mettraux, International
Crimes: Law and Practice: Genocide, 206.

18 Schabas, Genocide in International Law, 131.

targeted for destruction, this framework fails to
provide indicators for group determination, making
it a somewhat arbitrary process. Although protected
groups’ identities can overlap based on similar
attributes, each group has a distinct clear core, not
identical to the others." For instance, while national
and ethnic, or racial and ethnic groups may rest on
common pillars (e.g., language, traditions or
culture), each forms a separate social distinct entity
in modern anthropology, as will be discussed below.

Failure to acknowledge this difference will
disrupt historical contexts and artificially set the law
apart from other disciplines whose primary focus is
studying human groups’ and identities’ dynamics. It
also risks depriving the groups of conventional
protection, where their nuanced identity features are
overlooked or mistaken, where courts and judges
are granted an arbitrarily broad discretion to
determine the group’s existence and membership in
it without clear guidance.?

The second criticism of Akayesu’s approach
does not dispute the need to attribute autonomous
meaning to every group per se. Rather it challenges
how groups, particularly national ones, should be
defined. It claims that defining national groups with
the link to citizenship is erroneous®! since it confuses
two meanings of the term “nationality” under
international law: nationality in its political (i.e.,
citizenship) and socio-cultural (i.e., a sense of
belonging to a particular nation) understanding.?

This criticism is strongly supported by several
arguments. Firstly, associating national groups with
citizenship goes against clear reservations of the
original Convention’s drafters who indicated that
legal nationality (i.e., citizenship) should not be
confused with national origin when defining
membership in the protected groups.”® Subsequent
commentators corroborated this view by claiming
that national groups are defined by common national
origin, i.e., nationality in its sociological rather than
politico-legal sense.?

19 Prosecutor v. Jevi¢ (Verdict), X-KR-09/823-1, 22 August
2012, para. 949, https://www.legal-tools.org/doc/288d85/pdf/;
Thiam, Fourth Report (UN Doc. A/CN.4/398), para. 56.

20 Tams, Berster, Schiffbauer, Genocide Convention:
A Commentary, 102.

21 Mettraux, [International Crimes: Law and Practice:
Genocide, 209, especially fns 186-187; Schabas, Genocide in
International Law, 134-35.

22 Robert Jennings and Arthur Watts, Oppenheim s International
Law. Volume 1: Peace (9th ed., Oxford University Press, 2008), 857.

23 UN Economic and Social Council, Ad Hoc Committee on
Genocide, Commentary on Articles Adopted by the Committee,
UN Doc. No. E/AC.25/W.1 (26 April 1948) in Abtahi and Webb,
The Genocide Convention: the travaux préparatoires, 980.

2% Nicodéme Ruhashyankiko, UN Economic and Social Council,
Study of the question of the prevention and punishment of the crime of
genocide, UN Doc. No. E/CN.4/Sub.2/416 (4 July 1978), paras 59-61,
https://digitallibrary.un.org/record/663583?v=pdf.
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Secondly, confining the essence of national
groups merely to formal links with a state transforms
the membership in a group into a purely political
matter that is easily amendable by a simple fact of
acquisition, deprivation of or withdrawal from
citizenship. This approach sets national groups apart
in the conventional list as the only ones founded on
a technical question of the possession of a passport
rather than complex and intrinsic socio-cultural
traits uniting members of other groups together and
deeply rooted in identities that cannot emerge or
disappear overnight. After all, nations as groups are
historically independent of states, and national
identity is not necessarily always dependent on the
construction of nation-states.”

Anthropological lenses: construction of
human ethnic and national identities. If not
citizenship, what determines the core of national
groups making them distinct from other
communities, including ethnic ones? Where
international law is lacking answers, it cannot
ascribe meaning to concepts without due regard to
their origins rooted in other fields of social and
humanitarian studies that are primarily focused on
studying human identities. Lawyers, particularly
international lawyers, should not be the sole arbiters
defining the terms in isolation from their foundations
as distinct social, cultural and political entities. The
term “national groups” should thus be defined based
on the most semantically closest, yet consistently
overlooked by jurisprudence and scholarly opinion,
concept of a nation.

The roots of linking “national groups” to modern
nations appear in some of the rare early commentaries
to the Genocide Convention elaborating on the topic
of protected groups. They claimed that national
groups were defined by “a common wish to live
together, a common ideal, a common goal and
common aspirations.”” This was contrasted with
ethnic groups whose foundation was more closely
rooted in “cultural values and is characterized by
a way of life, a way of thinking, and the same way
of looking at life and things.”*” As will be argued
below, this distinction managed to grasp the trending
interpretations of contemporary anthropological,
political and social sciences rather accurately.

Some legal commentators today indeed argue
that “a common culture, history, way of living,
language or religion” may serve as denominators

> Manuel Castells, The Power of Identity, 2nd ed. (Hoboken,
NJ: Wiley-Blackwell, 2010), 32 referring to Michael Keating, Nations
against the State: The New Politics of Nationalism in Quebec,
Catalonia, and Scotland (New York: St. Martin’s Press, 1995).

26 Thiam, Fourth Report (UN Doc. A/CN.4/398), para. 57.

27 1Ibid., para. 58.

for both national and ethnic groups.”® While this
assertion is justified, the concept of “nations” goes
beyond this baseline. Modern anthropology
recognises a dichotomy between the two ways in
which nations can be seen and defined. Nations can
be ethnically or culturally centred, which brings
them closer to the notion of ethnic groups, i.e.,
whereby membership in the nation is defined by the
shared “system of ideas, signs and associations, and
ways of behaving and communicating,”” as well as
(presumed) descent and their inherited ancestrally
related identity.** In other words, “cultural nations”
are united by “a common relation to some
combination of historical memory, geography,
kinship, tradition, mores, religion, and language’!
that are inherited and unchosen.*?

In contrast, another approach to defining nations
has been labelled as civic, contractual or
consensual.* It perceives nations as voluntary
communities of individuals established as a result of
a consensual social “covenant”, members’ chosen
convictions and loyalties, their mutual rights and
duties, as well as recognition of each other as
members of the nation.**

In reality, this dualism of perceptions merely
illustrates “ideal models”, and every nation
inevitably combines both cultural and consensual
elements.*® Every nation — to a varying degree — can
thus be based on inherited or developed, objective
or imagined cultural peculiarities (e.g., unifying
history, language, traditions and heritage), combined
with the ideology of voluntary commitment to
forming a distinct entity with mutual recognition of
each other as nation’s members.*® The former
element is what distinguishes national groups from
political ones that were excluded from the Genocide
Convention during the drafting stages. A mere
desire to form a separate group does not suffice to
establish a nation.

2 KreB, The Crime of Genocide under International Law, 476.

2 Ernest Gellner, Nations and Nationalism (Oxford, UK and
Cambridge, USA: Blackwell, 1983), 7.

30 Renaud-Philippe Garner, “Nationalism,” Oxford Research
Encyclopedia of Politics (2022, May 18), https://doi.org/10.1093/ac
refore/9780190228637.013.2039.

3 Brian C.J. Singer, “Cultural versus Contractual Nations:
Rethinking Their Opposition,” History and Theory 35,n0. 3 (1996): 311.

32 Garner, “Nationalism”.

3 Gellner, Nations and Nationalism, 7; Garner, “Nationalism™;
Singer, “Cultural versus Contractual Nations,” 310-311.

3 Ibid.

3 Garner, “Nationalism”; Singer, “Cultural versus Contractual
Nations,” 316.

36 John Breuilly, Nationalism and the State (Manchester, UK:
Manchester University Press, 1982), 35-36 cited in Douglas
Woodwell, Nationalism in International Relations: Norms, Foreign
Policy, and Enmity (Advances in Foreign Policy Analysis) (Palgrave
Macmillan, 2007), 15. See similar contentions in Geoff Eley, Ronald
Grigor Suny, eds., Becoming National: A Reader (New York: Oxford
University Press, 1996), 9 cited in Castells, 7he Power of Identity, 31.
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The element and degree of mutual self-
recognition and self-determination is what
differentiates ethnic and national groups making the
latter a far more complicated mixture of identity
layers. While ethnic identity is arguably more stable
than many others, often defined by origin, national
identity is more fluid, voluntarist, and merges both
cultural and political self-identification with the
members who developed a “collective preference to
pursue higher levels of group self-determination.”?’
Other lenses to view it through suggest that ethnicity
relates primarily to who a person is, while nationality
additionally considers what they want too.’®
National groups are often built upon a complicated
mixture of deep subjective communications about
the nation’s foundations, including shared ideology,
memories and cultural significations or “invention
of a shared past.”®

These features of voluntarism and fluidity may
attract criticism from the proponents of the view
that the Genocide Convention was intended to
protect permanent and stable groups only,
membership in which is defined by birth and
unalterable.** This argument, however, does not
have a solid legal basis neither in the preparatory
works to the Convention nor in the state practice.*!
In reality, all groups are relatively lasting and
unstable at the same time: one can decide to abandon
or change religion, or sever cultural bonds uniting
a person with an ethnic group, or change national
affiliation. While all these scenarios constitute
complicated  identity  transformations, they
nevertheless remain possible undermining the
argument on the groups’ permanence and stability
as defining features under the Genocide Convention.

Lastly, ethnicity can undoubtedly form some
national groups’ core but can also be a secondary
consideration. For example, some groups, such as
Scottish or Kurds, can arguably be qualified as
a national group with a clear ethnic core.*? At the
same time, a nation can also be ethnically
heterogeneous and comprise people of various

37

15-16.

3% Ibid., 15.

3 Armin von Bogdandy and Stefan Héaupler, “Nations,” Max
Planck Encyclopedia of Public International Law (2019), para. 9,
citing, among others, Gellner, Nations and Nationalism; Karl W.
Deutsch, [International Political Communities: An Anthology
(Doubleday Garden City, 1966); Eugen Lemberg, Nationalismus.
Bd. 1: Psychologie und Geschichte (Rowohlt Reinbek, 1964).

40 See, e.g., Akayesu Trial Judgment, para. 511.

4 William A. Schabas, “Groups Protected by The Genocide
Convention: Conflicting Interpretations From The International
Criminal Tribunal For Rwanda,” /LS4 Journal of International &
Comparative Law 6 (2000): 382.

2 See, e.g., Lingaas, Conceptualizing the National Group for
the Crime of Genocide: 244 referring also to Castells, The Power of
Identity, 32.

Woodwell, Nationalism in International Relations, 13,

ethnicities (e.g., the United States) being united by
“a shared history and a shared project, and their
historical narratives build on an experience,
socially, ethnically, territorially, and genderly
diversified, but common to the people of each
country on many grounds.”*

These considerations help to define the attributes
of the modern Ukrainian nation and delimit it from
the Ukrainian ethnic group. Firstly, while cultural
elements defining Ukrainian ethnicity (e.g., culture,
language, traditions) may be important for shaping
the national project, membership in the national
group extends beyond them. Secondly, Ukrainian
nation arguably encompasses people of different
ethnic origins (e.g., ethnic Ukrainians, Crimean
Tatars, etc.) or different languages (e.g., both
Ukrainian and Russian-speaking) united by the
shared values of independent statehood, visions of
the future and the past (e.g., highlighting the
subjective importance of certain historical events,
such as the Ukrainian 1917-1921 Revolution, the
Holodomor, the Orange Revolution and the
Revolution of Dignity, and the Russian war).*

Such features in combination point to both
cultural and consensual/civic dimensions of the
Ukrainian nation. Arguably, with the events in the
political arena of the last century, the essence of the
national project gradually moved from relatively
ethnocultural to civic, whereby prerequisite ethnic
origin does not define membership in the nation.
Lastly, Ukrainian citizenship per se does not define
membership in the national group: Ukrainian
citizens may or may not necessarily share national
sentiments and adherence to the common project.
Ukrainian citizens or even people of ethnic
Ukrainian origin may support the national project,
be neutral, indifferent, or even hostile towards it.

Soviet and Russian identity narratives and
national-ethnic groups dichotomy. What may first
seem like a theoretical or academic dichotomy

$ Castells, The Power of Identity, 32.

4 See some of the relevant discussions of the Ukrainian
national identity/project in Volodymyr Kulyk, “National Identity in
Time of War: Ukraine after the Russian Aggressions of 2014 and
2022,” Problems of Post-Communism (2023), https://doi.org/10.108
0/10758216.2023.2224571; Timothy Snyder, “Ukraine Holds the
Future,” Foreign Affairs, September 6, 2022, https://www.
foreignaffairs.com/ukraine/ukraine-war-democracy-nihilism-
timothy-snyder; Yuval Noah Harari, “Why Vladimir Putin has
already lost this war,” The Guardian, February 28, 2022, https://
www.theguardian.com/commentisfree/2022/feb/28/vladimir-putin-
war-russia-ukraine?utm_source=dlvr.it&utm_medium=%
SBtwitter%5D&utm_campaign=%5Brogue_corq%5D; “Historian
Timothy Snyder: ‘History Is Always Plural,” RFERL, June 20, 2015,
https://www.rferl.org/a/russia-ukraine-interview-bloodlands-
timothy-snyder-history/27082683.html; Timothy Snyder, “The War
in Ukraine Has Unleashed a New Word,” The New York Times
Magazine, April 22, 2022, https://www.nytimes.com/2022/04/22/
magazine/ruscism-ukraine-russia-war.html.
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between national and ethnic identities, becomes
more apparent when juxtaposed against the Soviet
narratives related to the Ukrainian identities whose
logic was further readopted by the modern Russian
state and mirrored in the atrocities on the ground.

Previously described dichotomy between ethnic
and national groups was rather intuitively grasped
by Raphael Lemkin, the father of the term
“genocide”, in his 1953 public address “Soviet
genocide in Ukraine”, where Lemkin’s specifically
referred to the Soviet atrocities against the Ukrainian
nation as a “classic example” of genocide.®

In Lemkin’s words, the Ukrainians differed from
the Russians not only by culture, temperament,
language, religion (i.e., features that, according to
the above-described methodology, are more relevant
to ethnic identities).* Ukrainians also maintained
a sense of national unity, thought of themselves as
Ukrainians and sought independence®’ (i.e., where
the self-identification element of nations comes into
play). For as long as this element is preserved —
Lemkin argued — the Ukrainians posed a serious
threat to the very idea of the Soviet state and the
Russification process (i.e., imposition of the superior
and dominant Russian identity) it foisted.*® Soviet
authorities openly declared that the existence of
what the Soviet leaders labelled as “nationalism”
was the “chief danger” for the Soviet Union.*

However, as Lemkin proceeds, to eliminate this
danger, the Soviets could not act in the way the
Nazis acted against the Jews.> Since the Ukrainian
nation was “too populous” for the blank efficient
extermination, the Soviets needed to adopt a more
sophisticated method of destruction.’! Tt involved
targeting the segments that were critical for the
survival of the nation, national idea and nationhood.
Essentially, the plan encompassed the targeting of
the three essential pillars: the nation’s brain
(intelligentsia), its soul (clergy) and its body
(peasantry) as those who were the main guardians of
the national spirit (traditions, folklore, language and
literature).>

Coupled with the nation’s fragmentation by
mixing identities, this tactic would have inevitably led
to the absorption of the rest of the group into a new
imagined “Soviet nation” or “Soviet people” with the

4 Raphael Lemkin. Soviet Genocide in Ukraine (The article in
33 languages) (Kyiv: Marko Melnyk Publishing House, 2020), 47,
https://holodomormuseum.org.ua/wp-content/uploads/2022/12/
Lemkin.pdf.

4 TIbid., 48.

47 1bid., 47.

4 Ibid.

4 Ibid., 50.

0 Ibid., 48.

St Ibid.

32 Ibid., 48-50.

underlying Russian “master” identity absorbing or
replacing the others.> If emblematic segments of the
national group that preserved its culture, beliefs,
common ideas, and a shared national project had been
successfully eliminated, it would have resulted in the
disappearance of the national group turning its
members into merely “a mass of people.”*

Lemkin’s contextualised analysis of the logic
behind the Soviet tactics provides cues to the
importance of distinguishing between national and
ethnic identities. In this light, one can hardly argue
that the Soviet regime aimed at eliminating the
Ukrainians as an ethnic group. It can explain why,
e.g., some Soviet leaders were of Ukrainian origin —
an argument exploited by Russian President Putin to
support the narrative of “historical unity” between
Ukrainians and Russians.*® It can also explain why —
despite culturally suppressing the Ukrainian
language and culture — the Soviets did not try to
eradicate them or their holders instantly and entirely.
Even during the most notorious years of the Soviet
terror in the 1930s, Ukrainian education was still
provided at schools, and the Ukrainian language
was used in culture. This was only possible when
viewed through the lens of “Soviet Ukrainianism,”
i.e., exploiting Ukrainian ethnic attributes for the
purposes of constructing the “Soviet nation”
framework.

Its foundation was well summarised by the then
First Secretary of the Communist Party of the
USSR, Nikita Khrushchev, who described the
Soviet Union as “a new historical community of
people of different nationalities” forming “a new
Soviet people” united by their “common socialist
Motherland [...], a common economic base [...],
a common social and class structure, a common
outlook — Marxism-Leninism, a common goal — the
construction of communism.”® This illustrates
a Soviet attempt to construe a pseudo-national
identity, a superstructure of preexisting ethnic
identities, based on a “shared” Soviet communist
project. Eliminating ethnic identities, including
their linguistic and cultural features, then was not
necessary for as long as they fit into or did not
contradict the prevailing Soviet pseudo-national
narrative taking Russian linguistic and cultural
variables as a master basis.

3 Ibid., 50-51.

3 Ibid., 51.

55 “Article by Vladimir Putin “On the Historical Unity of
Russians and Ukrainians”,” President of Russia, July 12, 2021,
http://en.kremlin.ru/events/president/news/66181.

% Cited in “How Ukraine was made Soviet (and how
Ukrainians resisted). The history of a nation that has not lost its
identity in the “family of nations,” The Village Ukraine, February 7,
2024, https://www.village.com.ua/village/knowledge/podcast/347523-
ukrainian-history-street-2023-s02¢e15.



Maksym Vishchyk. Construing National and Ethnic Groups Under the Genocide Convention... 21

While pretending to mimic the attributes of the
national project, the “Soviet national identity” was
pseudo-national since it lacked the two foundations
defining the existence of a genuine national identity —
consensual self-identification and cultural bedrock. It
was not consensual due to its forceful — and most
often violent — imposition on the holders of other
national identities by the Soviet leadership. This
identity originated not from a gradual and natural
formation of the collective consciousness and self-
identification which is typical to the formation of
nations in the most usual historical settings, but rather
from an imposed policy of a totalitarian government.
The USSR did not aim at building a collective identity
that was supranational whereby every national
groups’right to self-determination would be respected
within the broader “Soviet” project. Soviet pseudo-
national identity was primarily predatory in its
essence: driven by the rule “replace other national
identities or be ready to be displaced by them.”
Neither was it based on the inherited cultural
attributes shared by the group members: its central
unifying idea was always limited to an essentially
political ideology of communism. Cultural attributes
could only survive when exploited for the support of
this political ideology.

What was essential for the survival of this pseudo-
national project was the elimination of competing
genuine national projects that arose throughout the
19%-20™ centuries. This included Ukrainian national
aspirations that started to emerge, gaining momentum
in the 19" century, and materialised and culminated in
the Ukrainian independent statehood in 1917-1921
upon the collapse of the Russian empire.*’

In the Soviet leaders’ perception, Ukrainian
nationalism posed a direct threat to the project of the
construction of the “Soviet people”: one could not
coexist while another was alive. Because the
Ukrainian 20" century’s national aspirations were
closely connected with a story of the short-lasting
independence and struggle for the Ukrainian state
(including active struggle against the Bolsheviks),
sooner or later allowing for national aspirations to
be cherished would have put the Soviet dominance
of Ukraine under threat. This is arguably the reason
why the policy of Korenizatsiia (“indigenisation’)
and Ukrainisation implemented so actively during
the first decade of the USSR’s existence, was later
suspended, repealed and used to purge its most
active promoters accused of fueling nationalism.>®

57 See more about the Ukrainian revolution in Taras Hunczak,
ed., The Ukraine, 1917-1921: A Study in Revolution (Harvard
Ukrainian Research Institute, 1978), v, https://diasporiana.org.ua/
wp-content/uploads/books/22264/file.pdf.

% Hennadii Yefimenko, “Korenization,
Nationalism,” Suchasnist 11 (2008): 46-52.

Ukrainization,

Once the USSR ’s nationality policies started leading
tonotmerely “the awakening of ethnic consciousness
but the creation of an increasingly spontaneous and
uncontrollable national assertiveness,” Soviet
leadership realised the danger of the fall of the
Soviet project and reacted by targeting any potential
roots of the national aspirations.*

Hence, in the Soviet leaders’ mindset, Ukrainian
ethnic identity was not a threat of itself. For as long
as Ukrainian culture, language, or traditions could
be exploited for the promotion of the Soviet pseudo-
national project and did not threaten it by promotion
of the Ukrainian national aspirations, they did not
create a danger and could be gradually brought in
line with the dominant Russian narrative. The target
was what differentiates nations from ethnic groups:
preventing or eliminating the formation of any
aspirations to pursue self-determination of the group
members and their mutual identification with
a shared national project (e.g., Ukrainian nationhood
and independent statehood).

Effectively this Soviet vision was inherited by
the Russian leadership and adjusted to the modern
realities. Before launching the full-scale invasion of
Ukraine on 24 February 2022, Russian President
Vladimir Putin and his clique engaged in a
complicated game of identities attempting to depict
Russia’s expansionist narrative as having deep and
“just” historical roots.® In the first place, Putin has
consistently denied Ukrainians’ right, but even
more — ability — to form and operate an independent
state.®! In Putin’s vision, Ukrainians only possess
the right to exist as a part of the “large Russian
nation, triune  people” uniting  Russians,
Malorussians [connotation of Ukrainians during the
Russian empire times as being “inferior” to the
Russians] and Belarussians [i.e., “White Russians”,
Belarusians].®? Ukraine thus was regarded as “an
inalienable part of [Russia’s] history, culture and
spiritual space.”® Anyone trying to lay a claim to
Ukrainian independence and self-determination
separate from Russia was then labelled as infected

9 George Liber, “Korenizatsiia: Restructuring Soviet nationality
policy in the 1920s,” Ethnic and Racial Studies 15, no. 14 (1991): 21.

80 See the analysis of this evolution in Clara Apt, “Russia’s
Eliminationist Rhetoric Against Ukraine: A Collection,” Just
Security,January 11,2024, https://www.justsecurity.org/81789/russias-
eliminationist-rhetoric-against-ukraine-a-collection/.

o1 “Extracts from Putin’s speech on Ukraine”, Reuters,
February 21, 2022, https://www.reuters.com/world/europe/extracts-
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0 “Article by Vladimir Putin “On the Historical Unity of
Russians and Ukrainians”,” President of Russia, July 12, 2021,
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President of the Russian Federation,” President of Russia, February 21,
2022, http://en.kremlin.ru/events/president/news/67828.

6 “Article by Vladimir Putin “On the Historical Unity of
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by “the virus of nationalist ambitions” that Putin
seemed to see as an existential threat to Russia that
needs to be eliminated.*

Already after the beginning of the invasion, Putin
laid out his vision more expansively denying that
Russia was attacking or eradicating Ukrainian linguistic
or cultural attributes. In the first days of the full-scale
invasion, Putin stated that he “[would] never give up
his convictions that Russians and Ukrainians are one
people, although [many Ukrainians] were duped by
Nazi nationalist propaganda.”® Later Putin added that
Ukrainian culture had “nothing to do with [the war]”
and that “many [Russian] families know, hear and love
Ukrainian songs, Ukrainian culture.”®

In his vision, Ukrainian culture is to be
distinguished from the policies of the incumbent
Ukrainian government “supporting neo-Nazis.”®’
This position was echoed by Russian representatives
before in the international fora, e.g., by the Russian
delegation in the United Nations Security Council
declaring that “[Russian] positive attitude to the
Ukrainian people, culture and language [had] not
changed” “since Ukrainians are [Russian] brothers
and friends.”®® Instead, according to them, what
Russia is trying to “cauterize in Ukraine is its
burgeoning neo-Nazism and nationalism.”®

Therefore, to promote plausible deniability of
targeting the Ukrainian national identity, Russian
authorities exploit the use of Ukrainian cultural
symbols, e.g., traditional clothes or folk songs in
propaganda campaigns,’® and construct the narrative
of the “inevitable spiritual unification” of the Russian
and Ukrainian peoples.””! Yet, for as long as Ukrainian

6 “Article by Vladimir Putin “On the Historical Unity of
Russians and Ukrainians”,” President of Russia, July 12, 2021,
http://en.kremlin.ru/events/president/news/66181; “Address by the
President of the Russian Federation,” President of Russia, February 21,
2022, http://en.kremlin.ru/events/president/news/67828.

0 “Meeting with permanent members of the Security Council”,
President of Russia, March 3, 2022, http:/kremlin.ru/events/
president/news/67903.

% “V]adimir Putin answered questions from journalists,”
President of Russia, October 14, 2022, http://kremlin.ru/events/
president/news/69604.

7 Tbid.

% UN Security Council, The Record of the 9069th Meeting
(21 June 2022), UN Doc. No. S/PV.9069, p. 21, https://undocs.org/
en/S/PV.9069.

% UN Security Council, 9069th meeting notes (21 June 2022),
UN Doc. No. S/PV.9069, p. 21, https://undocs.org/en/S/PV.9069.

" Anastasia Platonova and Svyatoslav Khomenko, “A Ukrainian
woman found a photo of herself with children wearing embroidered
shirts on a billboard in support of the annexation of Kherson,” BBC,
August 26, 2022, https:/www.bbc.com/russian/features-62687256;
“Traitor Povaliy sang a Ukrainian folk song to the day of “Military
Glory of the Russian Federation”,” RBK Ukraine, September 20, 2023,
https://www.rbc.ua/rus/styler/zradnitsya-povaliy-zaspivala-ukrayinsku-
narodnu-1695222469.html.

7 “Putin pointed to the inevitable spiritual reunification of
Russia and Ukraine,” [Izvestia, March 6, 2024, https://iz.ru/
1661359/2024-03-06/putin-nazval-neizbezhnym-dukhovnoe-
vossoedinenie-rossii-i-ukrainy.

national aspirations exist independently, they create
a threat to be eliminated both culturally and physically.
In the words of Dmitry Medvedev, the Deputy
Chairman of the Russian Security Council, the
existence of Ukraine, “absolutely any form of
Ukraine” “on the historical Russian territories,” “not
just “the Banderite political regime,” “is deadly for
Ukrainians [since it] will be a constant pretext for the
resumption of hostilities.”””*

Therefore, the modern Russian regime’s vision of
the Ukrainian identities’ interplay is reminiscent of
the Soviet logic. Both are based on several postulates.
Ukrainian national identity, project, and group
respectively have no right to exist since they threaten
Soviet and Russian (neo-)colonial projects. Instead,
genuine national identity has to be replaced by
pseudo-national identities (either of the “Soviet
nation or people” or “triune Russian people,” i.e.,
“Greater Russia) lacking both cultural foundations
and members’ consensus (being imposed by
authoritarian rule) — the two lenses through which
modern nations are viewed. Ukrainians can only
subsist as an ethnic sub-component of the pseudo-
national project for as long as the attributes of their
ethnicity (e.g., language, culture, traditions) promote
or at least do not threaten the survival of the colonial
and pseudo-national projects. As soon as they become
emblematic of nationhood or — objectively or
perceivably — are exploited for its promotion, such
attributes come under the attack too (e.g., Ukrainian
language as a symbol of resistance versus Ukrainian
language for the Russian propaganda purposes).

These lenses illustrate how —when contextualised
in particular situations on the ground — the notions
of protected groups under the Genocide Convention
should be distinguished. The object of Soviet and
Russian violence can only be properly understood
and characterised through the dichotomy of ethnic
and national identities. This, in turn, highlights the
relevance of a multidisciplinary approach to defining
legal concepts rooted deeply in anthropology and
studied by other non-legal disciplines.

Conclusion

Defining and delimitating protected groups
remains one of the most challenging interpretative
endeavors related to the elements of the crime of
genocide. Not only have these challenges been often
omitted in the debates on the genocide indicators in
Ukraine and in legal commentaries more broadly,
but the legacy of disciplines outside the legal field,

72 TIryna Balachuk, “Medvedev states Russia will never leave
Ukraine be,” Ukrainska Pravda, January 17, 2024, https://www.
pravda.com.ua/eng/news/2024/01/17/7437637/.
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including anthropology, has been consistently
dismissed in the interpretative process.

Taking Ukrainian identities as a case study, this
article highlighted nuances in distinguishing
between two protected groups — national and ethnic.
While contemporary international law commentaries
and jurisprudence approach the definitions of both
groups rather fragmentedly and inconsistently, their
careful analysis warrants several major conclusions.
First, while group identities may overlap and not
require clear distinction in every case, autonomous
interpretation of their essence remains relevant and
necessary for interpreting the Genocide Convention
effectively, avoiding gaps and preventing arbitrarily
broad judicial discretion. Second, both national and
ethnic groups can be defined by shared cultural
bonds of traditions, languages, heritage, etc. At the
same time, despite their similarities, each group
possesses a clearly distinct core. For national
groups, state citizenship must not be a factor
defining its essence, and broader socio-cultural
considerations must be taken into account.

Multidisciplinary ~ approach  involving an
anthropological analysis can remedy the gaps in legal
interpretations. Both national and ethnic groups,
apart from being legal concepts under the Genocide
Convention, also constitute living  human
communities evolving and functioning in historical,
social and political settings and continuity. Therefore,
contemporary anthropology views ethnic groups as
culturally centered, while national groups are defined
by a comparatively higher level of self-determination.
Modern nations combine both cultural (origin,

traditions, way of living) and consensual or civic
(shared vision and national projects, mutual
recognition and self-identification) elements to
varying degrees. National groups can emerge based
on a shared ethnic core but can also view ethnic
origin as irrelevant for defining the membership in
a nation. In the context of Ukraine, Ukrainian ethnic
and national identities, despite being inevitably
connected, form distinguishable concepts. Modern
Ukrainian national identity exploits the elements of
ethnic attributes (such as language and culture) to
shape a “national project”, yet also unites people of
different ethnic or linguistic backgrounds.

This dichotomy of identities can be illustrated by
the Soviet and Russian identity narratives. Neither the
USSR, nor modern Russia seem to have aimed at the
(complete) eradication of the Ukrainian ethnic
attributes. Instead, both Soviet and Russian regimes
have viewed the genuine Ukrainian national identity
that has emerged and materialised throughout the last
two centuries as a threat to the (neo-)colonial projects.
This threat could be eliminated through forceful and
usually violent displacement of genuine national
aspirations by pseudo-national identities that have
beenneither culturally founded nor arose consensually.
In this way, it was declared that Ukrainians might
survive as an ethnic sub-component of the “Greater”
Soviet or Russian people, yet do not possess a right to
their own national self-determination.  This
interpretation of identity narratives explains how —
despite common traits that national and ethnic groups
may possess — the two form distinct entities as legal
and anthropological concepts.
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BU3HAYEHHA HAIIOHAJIBHUX TA ETHIYHUX I'PYII
Y KOHBEHIIII ITPO 3ATTIOBITAHHS 3JIOUMHY TEHOLUIY
TA IIOKAPAHHS 3A HHOT'O KPI3b ITPU3MY PAJIAHCBKUX
I POCIMCHKNUX HAPATUBIB ITPO YKPATHCHKY IIEHTUYHICTH

Juckycii mpo TeHOUUAHAN XapakTep pOoCiChKUX IisTHb B YKpaiHi JOITOMOTIIN BUSIBUTH 0araro Cipux
30H i IPOTAJHH Y IIPAaBOBHUX €IEMCHTAX 3JI0YHHY reHonuay. OMHaK CydacHH IPaBOBHUH aHAIi3 CKOHICH-
TPOBaHUI 31€0UTBIIOrO HA CYTHOCTI Ta OCOOIMBOCTSIX KIIFOUOBOTO €IEMEHTY 3JI0YHHY, TOOTO Ha YMHUCII
(HaMipi) 3HHUIIUTH I'PYITy TOBHICTIO 200 YacTKOBO. [InTaHHS X BU3HAYCHHS Ta OCMHCICHHS HMOBIPHOTO
00’€KTa 3HUIIEHHS, TOOTO CAMUX 3aXHICHHUX TPy, 3aJHIIAECTHCS 3HAYHOIO MIpOO He TociimkeHnM. Ha-
BITh 1032 YKPATHCHKUM KOHTEKCTOM IIs IpoOIeMa € THITOBOIO JUIS Cy4acHOI JOKTPHHU Ta CYIOBOI MpaK-
TUKHA B MDKHAPOJHOMY KPHMIHAIBFHOMY IIpaBi, SKi HATAIOTh JOBOJII MOBEPXOBHI YU HABITH CYIEPEWIH-
BUU aHai3 KOHIENIIH 3axWIIEHHX Tpyn Oe3 pEeTeNbHOT0 BUBYCHHS 3M00YTKIB IHIINX HayK,
IO 30CEPEDKYIOThCS Ha JIOACHKUX 1IEHTHYHOCTSX, SIK-OT aHTPOIOJNOTis. MeToro i€l cTaTTi € yCyHyTH
Taki MPOTAIMHU, JOCTIAUBIIN JUXOTOMII0 MIXK HAaIllOHAJIBHUMHU Ta €THIYHUMHU Tpynamu B KoHBeHmii
PO 3arno0iraHHs 3JI04MHY T€HOLMAY Ta MOKapaHHS 3a HbOI'O Kpi3b MPU3MY PAaISHCHKUX 1 POCIHCHKHUX
HapaTHUBIB CTOCOBHO YKPaiHCHKOT 1A€HTUYHOCTI.

VY crarTi y3arajibHeHO CTaH Cy4acHOI MIXKHApOJHO-IIPABOBOI JOKTPUHU Ta CYI0BOI MPAKTUKU 100 BU-
3HAYEHHS 3aXUIICHUX IPYII, @ TAKOXK OB’ A3aHi 3 HUMH [TPOTaJIMHU Ta HeYy3rofkeHocTi. KpiM Toro, y cuty-
alisx, Je MpaBo He3JaTHe JaTh XapaKTePUCTUKY 3aXUIIECHUM IrpylaM, pO3IJIIHYTO CKJIa/lHi MMTaHHS BU3HA-
YEeHHA Ta PO3MEKYBaHHs I'PYIl KPi3b MPU3MY CYy4acHOI aHTPOIOJIOrii. Y CTaTTi HAaroJoUIeHO Ha BaYKIUBOCTI
MYJIBTHAUCLIUIUIIHAPHOTO Ta KOHTEKCTYalli30BAaHOTO 3aCTOCYBAHHS MPABOBHUX KOHLEMIIH II0A0 3JI0YHHY
TeHOIM LYy, OepyyH 10 yBaru 3Ha4eHHs, SKi iM HaJaroTh 1HII raiy3i HayKH, 30Cepe/XkKeHi Ha rPpymnoBii i1eH-
TUYHOCTI Ta MDKIPYTOBiH JuHaMiLi. AHaJi3 MOKa3ye BiAMIHHICTh CyTHOCTI Halliil Ta eTHIYHUX rpyn. Hamii
BHU3HAYEHO SIK CKJIQJHI CNUJIBHOTH, IO XapaKTEePU3yIOThCA HE JIUIIE KYJIbTYPHUMH 3B’ sI3KaMH (K €THIYH1
rpynu), a i cy0’€KTUBHUM IIHOIIMM CaMOYCBIAOMIJIGHHSIM WIEHIB Halil K YaCTUHHU €IWHOI CIUIBHOTH
1 HAI[IOHAJIBHOTO MPOEKTY. BpemiTi, aBTOp 3aCTOCOBY€E HAyKOB1 PE3yJAbTaTH 10 KOHTEKCTY PAaASHCHKHUX 1 PoO-
CICBKMX HApaTHBIB NPO YKPaiHCHKY 1IEHTHYHICTb, SKI JEMOHCTPYIOTh AMXOTOMII0 MK HalllOHAJIbHUMHU
Ta €THIYHUMU rpynaMu. 3a pe3yJbTaTaMu JOCIHIHKEHHS aBTOp MOSACHIOE, YOMY PO3YMiHHSI JIOTiKU Ta MOJi-
THUKW BUHUIICHHS, SKMMHU KEPYBaBCs PaJITHCHKUI PEXKUM 1 iK1 BUKopucToBye Pociiicbka deneparttis cboro-
Hi, MOXJIMBE JIUIIIE KPi3b MPU3MY HAIlIOHAIBHOI 1 TICEBJOHAIIOHATBHOI IICHTUYHOCTI, y SIKif €THIYHA Ha-
JIEKHICTh MOIJIA BiZIIrpaBaTH JIUILE APYTOPATHY POJIb.

KuiouoBi cioBa: MikHapoaHe KpuUMiHalIbHE MPaBO, IEHOLU, 3aXHUILEH1 TPYIH, HalllOHAJIbHI TPYIH,
CTHIYHI TPYIIH.

Mamepian naditiwos 14.04.2024

@ ®

Creative Commons Attribution 4.0 International License (CC BY 4.0)



DOI: 10.18523/2617-2607.2024.13.26-37
VIIK 342.4

T'ones O. €.
https://orcid.org/0000-0002-4966-978X

PO3MEXYBAHHS TIOBHOBAKEHb OPTAHIB CY/JIOBOI BJIAJIA
TA KOHCTUTYHIMHOI'O CYIY YKPATHA
Y 3ACTOCYBAHHI KOHCTUTYUI SIK AKTA IIPSIMOT JIIi

Ooniero 3 ymog epexmusHoi 83aemo0ii misic opeanamu cy0oeoi énraou ma Koncmumyyitinum Cydom
Ykpainu € uimke susnauenns ma poamescysanus ixuix nognosaxicens nio uac 3acmocysanua Koncmumyyii
Ykpainu six akma npamoi 0ii. Lle 0acmb 3m02y YHUKHYMU OYOII08AHHS NOBHOBANCEHD, A BIOMAK CRPUSMUME
3a0e3neuenmio 31a200i4ceHoi OisIbHOCMI 3a3HAYeHUX OPeanié ma npasosoi eusnavenocmi. Tomy y cmammi
docnioxceno npoobiemu, N0 s3ani 3 PO3IMENCYBAHHIM NOBHOBANCEHb OP2aHiE cy0080i enaou ma Koncmumy-
yitunozo Cydy Yxpainu nio uac 3acmocysanua Koncmumyyii' Yxpainu sax akma npsamoi Oii.

3uauny yeazy npuoineno sminam 0o Koncmumyyii' Vepainu 2016 poxy (w000 npagocyoos) ma peghopmi
npoyecyanibrHo2o 3akonooascmea nanpuxinyi 2017 poxy. Li 3minu 3anposadunu Ho8utli mexanizm be3noce-
PEOHbO2O 3aCMOCYSAnHs Opeanamu cy00s6oi enaou Konemumyyii' Yrpainu i, ax naciiook, chopmysanu nogi
BUKIIUKU He MINbKU Y 83aEMO0Ii opeanie cy0osoi enadu ma Koncmumyyiiinozo Cyoy Vkpainu, ane iy po3-
MEdHCYBAHHIT IXHIX NOBHOBACEHb. Y KOHMEKCMI Yux 3MiH asmop o0IPYHMOBYE PIZHUYIO MIXHC NOBHOBANMCEH-
HAMU 3 NePesipKU NPABosUX aKmis Ha cynepeyHicmo, 8ionogionicme Koncmumyyii' Yxpainu ma koncmumy-
YiuHicmb, y 368 3Ky 3 UYUM BUOKDEMIIEHO XAPAKMEPHI pUucu peanizayii yux noGHOBAICEeHb. NIOCMAasl,
VRO8HOBAdCEHUIL cy0 €km, npaeosi nacuioku. Ha niocmasi yvoco 3pobaeno cnpody cpopmysamu énacre
BU3HAYUCHHSL 8I0NOGIOHUX NOBHOBANCEHD.

Jlosedeno neobXiOHicmb nepezisiHymu no3uyito npo me, wo opearu cyoogoi e1aou HadlieHi NOBHO8A-
JHCEHHAMU BU3HABAMU MAKUMU, WO He gionosidaioms Koncmumyyii' Ypainu, akmu, wooo saxux Koncmu-

myyitinui Cyo Ykpainu He 30iCHIOE NepesipKU 8 MeXcax KOHCMUMYYIIHO20 NPOBAOHCEHHSL.

KarouoBi ciioBa: KoHCTUTYHIHHICTD, BiqnoBiaHICTs KoHCcTHTYMIT, cynepeunicTs KoHcTHTyIIi1, IpaBo-

Cy[is1, KOHCTHTYIIHE TPOBaKCHHS.

IMocTanoBka npodiaemu. OxHiero i3 3acan KoH-
crutynii Ykpaiau (mani — Koncruryris abo OcHOB-
HUW 3aKOoH) € 3aKpilUICHHsS MPUHIUIY 11 TpsIMoi
nii. HanionansHa opmyna npsimoi i Koneruryrii
PO3KPHBAETHCS Yepe3 IOJOKECHHS IPO Te, Mo il
HOPMH € HOpMaMH MpsIMOi i1, a 3BepHEHHS JI0 CyAy
IUTSL 3aXHCTY KOHCTUTYIIIHHUX TIPaB i CBOOOT JIFOMHU
1 rpomMajsTHUHA Oe3MmocepenHbo Ha mifcTaBi OCHOB-
Horo 3axony rapantyetbes'. [ peamizarii i€l
3acaJyl Ha OPraHd CyIOBOi BIIAJU IOKJIAJAETHCS
00OB’SI30K B yCIiX HEOOXITHUX BHUIIJIKaX 3aCTOCOBY-
Batu OCHOBHHUIT 3aKOH sIK akT npsMmoi fii. E¢extus-
HICTh BHKOHAHHS TaKOTO OOOB’SI3KYy 3aJICKUTHh BiJI
pisHux umHHMKIB. Hampuknan, C. PisHuk Buainse
KOHCTPYKTHBHY B3aeMojiro Koncrurytiitnoro Cymy
Vkpainu (mani — Koncruryniiinuii Cymn) Ta Bepxos-
Horo Cyiy sik MK cO0OI0, Tak 1 3 CYUIAMHU CyJiB

! Bepxosna Pana Ykpaiuu, Koncmumyyis Ykpainu, yxsa-

neHo 28 wuepBHs 1996, https://zakon.rada.gov.ua/laws/show/
254x/96-Bp#Text.

© lones O. €., 2024

pi3HMX crierianizarii Ta incranmii’. OmHieo 3 YMOB
e(eKTUBHOCTI Takoi B3a€MOAIl € PO3MEKYBAHHS
TIOBHOBKEHB 3a3HAYCHUX CyO’ €KTIB, 1110 IACTh 3MOTY
VHUKHYTH X AyOnmtoBaHHs. SIK HACIIIOK, IIe CIpHs-
THUME TIPABOBIH BH3HAUEHOCTI Ta 3JIarO/KCHIHN JTisUTh-
HOCTI, sIKa Ma€ Ha MeTi yTBepkeHHs KoHcTuTyii
K akTa mpsmoi jaii. Tomy HeumaakoBo B. Jlemak
cepeq mpoOneM Oe3MOoCEepeHbOI0  3aCTOCYBAHHS
KoHcTuTyil BUmiIsiE po3MEKyBaHHS KOHCTHTYIIH-
HUX NoBHOBaxkeHb KoHctutymiiiHoro Cymy i cynis
cucTeMH  cymoycTpoto. OcTaHHI  3aCTOCOBYIOTH
Hopmu KoHcTutyii 6e3mnocepeiHbo, OHaK 3 ypaxy-
BaHHSM 1 THX HOpM KOHCTHTYIIIT, SIKi pO3MEKOBYIOTh
TIOBHOB&)KEHHS! OpraHiB cyJj0Boi Baau Ta KoHcTHTy-
witinoro Cymy’.

2 Cepriii Pizauk, «3acTtocyBaHHs CymaMi YKpaiHH HIpe3yMIi-
i KOHCTHTYUIHOCTI M Yac 3ifiCHEHHs PaBOCYLIs», y 3acmo-
cyeannss cyoamu Koncmumyyii Ykpainu: O0okmpuHa i npakmuxa
(Kuis: BAITE, 2022), 227, https://cutt.ly/I5zOHqc.

> Bacunb Jlemak, «be3mnocepenne 3actocyBanns cynamu KoH-
crutynii YkpaiHn: OCHOBHI Ipobnemu», y 3acmocysanms cyoamu
Koncmumyyii Vipainu: dokmpuna i npaxmuxa (Kuis: BAITE, 2022),
79, https://cutt.ly/I5zOHqc.

© Hauionanbuuii yHiBepceuteT «KneBo-MorussiHCbKa akaieMis» (3aCHOBHHUK 1 BUIaselp), 2024
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OTxe, y CydacHId NpaBOBIM HayIli Ta TPaKTHII
aKTyaJIbHOCTI HAOyJl0 HE JIMINE THMTaHHS B3a€MOJIi
MDK OpraHamH CyJ0BOi Biiajd Ta KOHCTHTYIIHHIM
Cynom y 3actocyBaHHi KoHCTUTYIIII, ane i mUTaHHS
PO3MEXyBaHHsI TXHIX IMOBHOBaKEHb. ToMy 3a MeTy
CTATTi TOCTABJICHO PO3MEXKYBATH IOBHOBAKCHHS
oprasiB cy/i0Boi Biiajiu Ta Koncrurymiitaoro Cyy i
yac 3acTocyBaHHst KOHCTUTYIT Ik akTa mpsMoi Ail.

AHai3 ocTaHHIX AOCHiIXKeHb i myOsikamiii.
[TpoOnemu, mMoB’s3aHi 3 MOBHOBAKCHHSIMH OPraHiB
cynoBoi Bianu Ta Koncruryniinoro Cyay, npuBep-
TaloTh yBary HaykoBLiB. Hampukian, B. Jlemak no-
CJIJUKyBaB O€3MOCEepeIHE 3aCTOCYBaHHS CylIaMu
Konctutymii. O. O00m0BCHKHI aHANI3yBaB 0cOONN-
BOCTI 3aCTOCYBaHHS CyJoM HOpM KoHcTuTymii 3a-
MICTh TOJIOXKEHb MPABOBOTO aKTa, IO CyIepevyaTh
fit. C. Pi3HUK NPUCBATHB JUCEPTAIlIiHE 10 CITiHKEH-
HS TeMi KOHCTUTYLIHHOCTI HOPMATHBHUX aKTiB,
il CyTHOCTI Ta MeTOIoJIoTii omiHIOBaHHA. OKpemi
acriekTH 3actocyBanHs KoncTutynii sk akra npsmoi
nii BuBYayM  Takok A, Pubauyk, M. CapuuH,
M. MenbHuk Ta iH. Ilpore 3ramaHi AOCHIIKEHHS
HE TPUAUIAIOTH JIOCTAaTHLOI yBaru npoosieMi pos-
ME)XyBaHHsSI TOBHOBAXXEHb OPIaHiB CyNOBOI BIaIH
ta KoncturymiiiHoro Cymy mijJ 4ac 3aCTOCYBaHHS
KonctuTynii sk akTa mpsmoi aii.

Bukian ocHoBHOro Mmarepiagay

1. Koncruryuiiina pedopma mnpaBocyias
2016-2017 pokiB Ta ii BILIUB HA PO3MEKYBAHHSA
NMOBHOBAKeHb OpPraHiB cynoBoi Biaagu Ta Kon-
cruryuiiinoro Cyny

3akoH Ykpainu «[Ipo BHeceHHs 3MmiH 10 KoHcTH-
Tywii Ykpainu (11070 npaBocy/yis)» HaOpaB YHHHOCTI
30 Bepechst 2016 poky*. 3 mporo vacy B Koncrurytii
Bke Hemae 3rajixu mpo Koncruryuiiinmii Cyp sk €1u-
HUI OpraH KOHCTHUTYIIIHHOT FOPUCIUKIN. Y 3B’S3Ky
3 UM JIesiki (haxiBIli BUCIOBWIN MOOOKOBAHHS LIO/I0
MOKITHBOT ITiIMiHH CYZaM{ BUKJIIOYHHUX TOBHOBAKEHb
Konctutyniiinoro Cymy. 3oxpema, cynas Koncrury-
uiiteoro Cyny Ykpaiau M. MeJIbHUK BUCIIOBUB OKpe-
My JyMKY, 3TIJHO 3 SKOKO 1€ MOXe TMPH3BECTH
JI0 301JIBIIICHHST BUIA/IKIB BUXOY CYJaMH 332 MEXKI 1X-
HBOT KOMIETEHIIiT Ta CTBOPUTHU JIOATKOBI MEPEIITKOIN
JUIS HAJISKHOT peaizallii BUKIIFOYHNUX 3aBlIaHb KOH-
CTUTYIIIHHO] I0CTHIII], B MIICYMKY — A0 OOMEXECHHS
paB i CBOOOT JTFOMMHK 1 TpOMaIsTHIHA’,

4

Vrpainu (wooo npasocyoos), 3axon Ykpainu 1401-VIII, yxsaneHo
2 uepsnst 2016, https://zakon.rada.gov.ua/laws/show/1401-19#Text.

> Koncruryuiiiuuit Cyn Vkpaiuu, Okpema oymra cyooi Kon-
cmumyyitinozo Cyoy Vipainu Menvnurka M. I. cmocoero Bucrogky
Koncmumyyiinoeo Cydy Vkpainu y cnpagi 3a 36epnennsm Bepxos-
Hol Paou Vkpainu npo HaoauHs 8UCHOBKY 000 8I0NOBIOHOCMI 3a-
KOHONpOeKnty npo eHnecenis smin 0o Koncmumyyii' Yxpainu (wyooo
npasocyoos) eumozam cmamei 157 i 158 Koncmumyyii Yrpainu,
https://zakon.rada.gov.ua/laws/show/nc01d710-16#Text.

Bepxosna Paya Ykpaiuu, [Ipo enecenns smin 00 Konemumyyii

[11e OLTBIIOT TOCTPOTH MUTAHHS HAJICKHOT pealti-
3al(ii BUKIIOUHUX 3aBJaHb KOHCTUTYIIMHOI FOCTHII
HaOysmo micis HaOpaHHS YWHHOCTI 15 rpymHs
2017 poky HOBUMH penakuisMu locrnomapcbkoro
nporiecyainbHoro kojekcy Ykpainu (mam — ['TIK),
[{uBineHOTO MpOIECYyalbHOTO KOJIEKCYy YKpaiHu
(mam — IIIK), Konekcy aaMiHICTpaTUBHOTO CYJIO-
ynHCcTBa Ykpainu (nani — KAC). Y HOBUX penakiiisx
crareit 7 KAC, 10 LK, 11 I'TIK nependadeHo:

SIKIIO Cyx MOXOIWTH BHUCHOBKY, IO 3aKOH YH
iHImuMil mpaBoBuil akT cynepeunts Konctutymii,
CyZl HEe 3aCTOCOBY€E TaKHi 3aKOH UM IHIIMH Tpa-
BOBMH aKT, a 3acTOCOBYe HopMu KoncTturymii
SIK HOPMH TIpsIMOT il

Y TakoMy BUNAJIKy CyA MiCJIsl BAHECCHHS pillleH-
HS Yy cIIpaBi 3BepTaerbes 10 BepxoBHoro Cymy
JUIS BHUPIIICHHS NUTaHHS CTOCOBHO BHECCHHS
no KoncrurymiiHoro Cymy YkpaiHu MOJaHHS
110710 KOHCTUTYIIHHOCTI 3aKOHY YH 1HILIOTO Tpa-
BOBOTO aKTa, IO BIJHECEHO [0 FOPUCIUKIIT
Koncrurymiiinoro Cymy Ykpainu °.

Y NOpiBHSIHHI 3 MONEPEAHIM MPOIECyalbHUM
3aKOHO/IABCTBOM HOBI pelaKilii KOJEKCIB He Te-
penbayaloTh HASIBHOCTI «CIOPY» YU «CYMHIBY»
y BUINOBIIHOCTI TpaBoBoro akrta KoHcTHTyIii
SIK MiICTABU 3yMHHEHHS MPOBAKCHHS Ta MPOBE-
JICHHSI 1HIMJIEHTHOTO KOHCTHUTYILIMHOTO KOHTPO-
mto0. Panimie Takuif KOHTPOJIb MOIATAB y TOMY, 110
Mmiclsl 3YNWHEHHS MPOBA/PKCHHS Y CIpaBi Cyau
3Bepranuca 10 BepxosHoro Cyay VYkpainu s
TOTO, 1100 BiH BUPIIINB MUTAHHS PO HAIIpaBJICH-
Hs KOHCTUTYLIMHOTO moaaHHs a0 KoHCTHTYIiN-
Horo Cyny. | e miciist mepeBipKu KOHCTHTYIIH-
HOCTI TPaBOBOrO aKTa CYAM BiJHOBIIOBAIN
posrisan crpasu. [Ipote, ik 6agrMO B HaBEICHHUX
peAaKIisgxX MpolecyalbHUX KOACKCiB, HOBI HOPMH
HaJalld TIPAaBOBOTO 3HAYEHHS «BHUCHOBKY TIPO CY-
MEPEYHICTh» 3aMIiCTh «CYMHIBY y BiJIOBIZHOCTI»
npaBoBoro akta KoHcTuTyIlii, skuii ctaB 6e3mnoce-
PEeNHBOIO MIJCTaBOIO sl 3acTocyBaHHs KoHctu-
Tyl K aKTa npsmoi ii.

Taki 3MiHM HEe MajM TOBCIOAHOI MiATPUMKH,
PO M0 CBITYUTH iX OypXIJIMBE OOrOBOPECHHS Ha ITje-
HAapHOMY 3aciJlaHHi TapiaMeHTy. 30Kpema, IesiKi
3 HapOJHMX JICMYTaTiB BKPali HETaTUBHO OI[IHIOBAJIH
HACTINKA HAJaHHS CyldaM 3a3HAYCHUX IIOBHO-
BakeHb. Hampukmnan, C. BrmaceHko cTBepmkyBas,

¢ BepxoBHa Pama Yxpaiuu, IIpo enecenns smin 0o locno-

0apcbKo20 npoyecyanvbio2o kooexcy Yrpainu, L{usinbnozo npoye-
cyanvHoeo kooekcy Ykpainu, Kodekcy aominicmpamuernozo cyoo-
yuncmea Ykpainu ma inwux 3aKkoHo0asuux akmis, 3aKOH YKpaiHu
2147-VIII, yxBaneno 3 xoBtHs 2017, https://zakon.rada.gov.ua/
laws/show/2147a-19#Text.
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1o e GyHKIis, sika IM He HaJaeXuTh B3arami’. CBoe
HE3a/I0BOJICHHSI II0JI0 TAKOrO MPAaBOBOTO PEryIIio-
BaHHS BUCIIOBWJIM OKpPEMI MPEICTABHUKU HAYKOBOI
cninbHOTH. 30KkpeMa, M. CaBuuH 3a3HAYHB:

Hoge nporiecyanbHe 3aKOHOAABCTBO BCTAHOBIIOE
JIOBOJIi a0Cyp/IHI MpaBmJia 3acTocyBanHs KoHcTH-
Tywii YkpaiHu sk HOpMHU TpsiMoi 1ii, (akTuaHO
3arepedyoud CYTHICTh TaKOTO IPHHITAITY. AJDKe
Hemae ceHncy BHocutu 0 KCVY xoHctutyuiitne
TMTOJIAHHS TTICIIS TOTO, SIK 3araJIbHAN CyJ/I BUPIIIUTh
CTpaBy MO CyTi. 3arajoM mpsiMa Jist KOHCTUTYIII1
HE O3Hayae BHUPILNICHHS MHUTAHHS IPO KOHCTHUTY-
LiIHICTh MOJIOKEHb 3aKOHY, SIKE Ma€ 3aCTOCYBATH
3arajlbHUA CyJ 1 BOHO Ma€ ICTOTHE 3HAUCHHS
JUISL BUPILICHHS CIIPaBH 1O CyTi. Take MUTaHHS
MO’KE BUPIIINTH JIKIIE KOHCTUTYIIHHHI Cy/®.

Cuiz mOroUTHCS 3 THM, IO IUTaHHS KOHCTHTY-
LIIfHOCTI NPaBOBUX AaKTiB MOXKE BUPILIyBaTH BU-
kimouHo Koncruryniviauit Cyn. OnHak 4u 3arepe-
gytors HOBI pemakuii HIIK, I'TIK ta KAC wnei
BHCHOBOK? BiamoBiap — Hi, He 3anepedyroTh, a Ha-
BIAaKH — YiTKO 3aKPIIUIIOKOTh, 110 MUTAHHS KOHCTH-
TYIIHHOCTI MPaBOBUX aKTiB BUpiltye KoHcTUTyIIIH-
Huit Cyn. Bigrak BUCHOBOK TpO «abCypOHicmb
npasun 3acmocysannsi Koncmumyyii Yxpainu» Bu-
JIA€ThCSl HEOCTaTHRO NepexoruBuM. 1o x 1o ca-
MOTO KOHCTHUTYIIHHOTO MOJaHHs, TO CEHC HOro Ha-
MpPaBIEHHS B TOMY, IIO0 TICIs BHCHOBKY Cyay
PO CYNEpeuHICTh MpaBoBOro akra KoHcTUTyIii
Koucturyniitauit Cyn nepeBipuB HOro KOHCTUTY-
iHHICTh. BU3HAHHS TAaKOTO aKTa KOHCTUTYI[IHHHM
y MOJANBIIOMY € TIJICTABOK JUIS MEpersay crpa-
BH, B SIKii CyJl HE 3aCTOCYBaB IIeH aKT, 332 BHKJIFOU-
HUMH 00CTaBUHAMH B LIUBUILHOMY, TOCIIOAPCHKO-
My Ta aMiHICTPAaTUBHOMY CYIOYHHCTBI’.

HaBenene pae 3mory 3poOMTH BHCHOBOK,
0 ONHCAaHWH MeXaHi3M CTBOPHB HOpPMATHBHI
MEepeyMOBH JUIS 3JIarOMXKEHOI B3a€MOJIl OpraHis
cynoBoi Biaju ta Korcturyiitnoro Cyny Ha pi3HHX
etamax 3acTocyBaHHs OcHOBHOro 3akoHy. OmHak

7 Onexcanzap O6on0BcsKHid, «IIpo 3aCTOCYBaHHS CyIOM HOPM

Koncrutymnii Ykpainu 3aMicTh I10JI0KEHb IIPABOBOTO aKTa, 1110 CyIIe-
peuars iy, Bicnuk Koncmumyyitinozo Cydy Vkpainu 3/2018 (2018):
180-181, https://cutt.ly/q5G1rvl.

8 Muxaiino Casunn, Cyuacui menoenyii Koncmumyyionanis-
My y Kowmekcmi enobanizayii ma npasogozo nawopanizmy (YAKropom:
PIK-Y, 2018), https://cutt.ly/A7TNYUCt.

> Ilynkr 1 wactunn n’stoi crarti 361 KAC Ykpainu, myHkT 1
yactuHu TpeThoi crarti 423 IIIK Vkpaiuu Ta myHKT 1 yacTHHU
tperboi crarti 320 I'TIK Vkpainm nepenbauaroTh Taky mijicTaBy
UL HepenIsIAy CYAOBHX PIllleHb Y 3B’SI3Ky 3 BUKIIIOYHHIMH OOCTaBH-
HaMHu, sk «ecmanosnena Konemumyyiinum Cyoom Yrpainu nekon-
cmumyyitinicms (KOHCIUMYYIHICHb) 3AKOHY, THUO020 NPABOBO2O
aKma yu ix OKpemoz20 NnonoNCeHH s, 3aCMOCO8aH020 (He 3acmocosa-
HO020) Cyoom npu BUPIWEHHI CHNpasu, SKWO pPIWeHHs Ccyoy
e He GUKOHAHE).

SIKiCHE BHUKOHAHHS MOKJIAJCHUX Ha KOXXHOTO 3 ITHX
Cy0’€KTiB 3aBJaHb MOTPeOye PO3MEXKYBAHHS iXHIX
MOBHOBa)KEHb. AJDKE TBEPIUKEHHS NpPO Te, IO
«Hemae ceucy eHocumu 0o KCY xomcmumyyitine
NOOAHHs NICHsL MO0, K 3A2ANbHULL CYO BUPTUUMD
cnpagy no cymiy, a TakKoX Mpo Te, 110 «Cyoam nepe-
oaemucsi hyHKyis, AKaA M He Haneicums 63a2aiy,
CBiJ4aTh IIOHAWMEHIIE MPO HEJOCTAaTHIO yBary
JI0 TIMTAaHHS PO3MEKYBAaHHS TIOBHOBA)KEHb OpPTaHIB
cynoBoi Bnaau ta Koncruryniiinoro Cyny y 3acto-
cyBanH1 KoHCcTHTYIIT ik akTa mpsmoi fii.

2. TloBHOBaKeHHSI LION0 MePeBipKH MpPaBo-
BOT0 aKTa Ha BiNOBiAHICTH Ta cymepevyHicTh
KonceruTyuii, a Tak0K KOHCTUTYUiHHICTD

[TocTapneHa B il cTaTTi MeTa 3yMOBHJIA HEOO-
XigHICTh 3’sicyBaHHS, uM 3ragadHi B KoHctuTymii
Ta TPOIECYaJbHOMY 3aKOHONABCTBI  TOHSTTS
«(He)cymepevHicTh», «(HE)BIAMOBIAHICTE» Ta
«(HE)KOHCTUTYIIHHICTHY € OTHAKOBUMH 32 3MICTOM,
gy Hi. lle nuTaHHS € Ba)XIIMBUM, OCKUIBKH Y pasi
iX OTOTO)KHEHHS BiOyBa€eThcs TepeOUpaHHsS abo
HIOHAWMEHIIIe TUTyTAHHHA MIiXK MMOBHOBKCHHSIMHU
opraHiB cyzoBoi Biaju ta Koncrurymiiaoro Cymy,
10 € HENPUITYCTUMHM.

Ha BigMiHy Bia clioBa «KOHCTHUTYIIHHICTBY,
AK€ Ma€ BHpa3Hi pucH mpodeciiiHol nexcuxw,
CJIOBA «CYINEPEUHICThY» Ta «BIAMOBIAHICTH» 3HA-
I0Th yci HOCii yKpalHChKOI MOBH, a TOMY BOHH
€ 3araJlbHOBKMBAHUMU. TJIyMauHU CIOBHUK
YKpaiHChKOI MOBHU IPONOHY€E PO3YyMITH «cyHe-
PeUYHiCTB)» SK CTAaHOBHIIE, IIPU SIKOMY II0-HEOYIb
OJlHE BUKIIIOYAE 1HIIIE, HEe CyMicHe 3 HUM abo mpo-
THJIC)KHE WOMY; HeBiAMOBiAHICTH dYOro-HeOyIb
qOMyCh. «BiAmMOBiAHICTE» K€ TPAKTYEThCSA SK
Y3rO/DKEHICTh MiX YMM-HeOyI» abo MmoBHA MOMi0-
HICTh J10 KOTO-, YOTO-HEOY/Ib, IIJIKOBUTA CXOXKICTh
y goMmych'?. V TakoMy KOHTEKCTi CEMaHTHYHE 3Ha-
yeHHs (He)cymepedHocTi Ta (HE)BiAMOBIAHOCTI
NPaKTUIHO TOTOXKHE. [IpoTe sKmo I MOHATTS,
Ha MepIIUK MOTJISA, HACTIIBKM CXOXKi, TO 3ajuIIa-
€ThCS HE3PO3yMIIUM, YOMY KOHCTHUTYIIi€IaBEeIlb
He 3a0e3nednB iX yHiikamiro mij yac NpUHHATTS
KonctuTymii, B fKiii € BHITaJIKK BUKOPHUCTAHHS
SIK OJTHOTO, TaK 1 1HIIOTO MOHATTS. AJKe yHi(iKo-
BaHICTh TEPMIHOJIOTIT — II€ OJTHA 3 TOJIOBHUX BUMOT
i 9ac po3poOIeHHS IOPUIUYHUX TEKCTIB. 3 OIIs-
Jly Ha II¢ BUHUKA€E NOTpeda BCTAHOBUTH, Y HaOy-
BalOTh Il 3arajbHOBXKMBaHI CII0OBa OCOOIHMBOIO
KOHCTHUTYIIITHO-TTPABOBOTO 3MICTY, SIKHH BiJIpi3HS-
€ThCS BiJ iX 3BUYHOTO BUKOPUCTaHHS. K110 HaOy-
BalOTh, TO SIKOTO, 1 SIKe MICIe cepell HUX 3aiMae
KOHCTHUTYIIIHICTb.

10 CrnoBHEK yKpaiHCBKOT MOBH. AKAaJeMIUHHI TIyMavdHHi

cioBHUK (1970-1980), http://sum.in.ua/p/9/846/1.
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Crijg 3ayBaKUTH, IO CNpoda BU3HAYUTH KOH-
CTUTYILIHO-TIPAaBOBI BIIMIHHOCTI Mix (HeE)Cyre-
peuHicTIO Ta (HE)BIAMOBIIHICTIO 3MIHCHIOETHCS
He Bnepuie. Hanpuxinan, M. MenbHUK BXXe BUCIIO-
BUB JYMKY, II0 BH3HAHHS IPABOBOTO aKTa TaKUM,
o He BiamoBigae KoHcTutyii, Ta BCTaHOBJICHHS
(bakty ioro cynepeunocTi KoHcTuTyii — moHSTTS
3 HEOJHAKOBUM 3MicToM'!. Po3BuBaroun Takuii mij-
X1JI, 3ayBaXMMO, IO TIOHATTS «CYIEPEUHICTH»
y 3HAu€HHI HECYMICHOCTI MpaBoBUX akTiB i3 Kon-
CTUTYIII€0 BUKOPUCTAHO B ii TEKCTI I'SITh pa3iB
(Buokpemsienns Hame. — O. 17):

1) «Vknaoenms misicnapooHux 002060pis, sKi cy-
nepeuamv Koncmumyuii Yxpainu, moxciuse nuuie

niciust 6HecenHs: GIONOGIOHUX 3MiH 00 Kowcmumyyii

VYkpainuy» (vactuna 2 crarti 9 Koncrurynii). Haro-
MICTB JI0 TOBHOBaxkeHb KoHcTuTyMifHOTO Cyty Halie-
KUTb HAJAHHS BHCHOBKY Npo BinnoigHicte KoH-
CTUTYHIl YMHHAX MDKHAPOJHHUX JOTOBOPIB YKpaiHh
a00 THX MDKHApPOJHUX JOTOBOPIB, IO BHOCSTHCS
1o BepxoBHoi Pagu Ykpainu Ui HaJaHHsI 3701 Ha iX
000B’s3k0BicTh (dactuHa 1 crarti 151 Konctutymii).

2) «Piwenns 2onie micyesux 0epiicagHux aOMiHi-
cmpayiu, wio cynepeuams Koncmumyuii ma 3axo-
Ham YKpainu, iHuum akmam 3aKoHoo0agcmea Ykpai-
HU, MOX*CYymMb Oymu 8i0N0GIOHO 00 3AKOHY CKACOBAHI
Ilpesudenmom Yrpainu abo 2on06or0 micyesoi oep-
JrcasHol aominicmpayii uugoeo pieHa» (4actuHa 8§
crarti 118 Koncrutyii). /o noBHOBakeHh KoHCTH-
TyniiHoro Cymy B3arajgi He HaJCXHTh INEpeBipKa
AKTIB MICIICBUX OpraHiB BUKOHABYOT BJIa]TH.

3) «HopmamusHo-npasosi axmu
Paou Aemonomnoi Pecnybnixu Kpum ma piwienns
Paou minicmpie Aemonomnoi Pecnyoniku Kpum
He Moxcymy cynepedumu Koncmumyyii'.. » (4acTu-
Ha 2 crarti 135 Koncrutynii). HaromicTs 3 MOTHBIB
HEBIJMOBI/IHOCTI HOPMATHMBHO-NPABOBUX AaKTIiB
BepxoBHoi Pagu ABronomuoi PecmyOniku Kpum
KoncruTyii ta 3akoHam [Ipe3uneHT Ykpainu Mmoxe
3YNUHUTHU [0 [UX aKTiB 3 OJHOYACHUM 3BEpPHEH-
HaM 10 Koncrurtymiitaoro Cyny moao iX KOHCTH-
TyuiiiHocTi (vactuna 2 crarti 137 Koncrutyii).

4) «Koncmumyyitinuu Cyo Yxpainu eupiwye nu-
manHsa npo eionoeionicmes Koncmumyuii Ykpainu
(Koncmumyyitinicmy) 3aKoHy Yxpainu 3a koncmuniy-
YITIHOIO CKAapeoto 0CO0U, AKA 66ANCAE, W40 3ACINOCOBA-
HULL 8 OCMAMOYHOMY CYOOBOMY DilleHHI 6 1T cnpasi

' Koncrurymiitanit Cyn Ykpainu, Oxpema oymra cyooi Kou-

cmumyyitinoco Cydy Yxpainu Menvnuxka M. 1. cmocosno Piwenns
Kouncmumyyiiinoeo Cydy Vipainu y cnpagi 3a Koncmumyyitinum no-
Odannam Ynosnosaoicenoco Bepxoenoi Paou Yxpainu 3 npas noounu
wooo eionogionocmi Kowcmumyyii Yxpainu (koHcmumyyiiinocmi)
nonodcenv yacmunu n’amoi cmammi 21 3axony Yxpainu «IlIpo céo-
600y cosicmi ma peni2itini op2anizayiiy» (cnpasa npo 3a84dcHe cnogi-
WenHs npo NPoeedeH st NYONIYHUX 6020CYICIHY, penieiiinux 00psois,
yepemoniti ma npoyeciii), 8 Bepecust 2016, https://zakon.rada.gov.ua/
laws/show/nc06d710-16#n2.

Bepxosnoi

3axon Ykpainu cynepeuums Koncmumyyii' Ypainuy
(crarta 151-1 Konctutyii). I3 wi€l crarTi BUILITHBAE,
0 TIMTaHHS BiANMOBiTHOCTI 3aKoHiB Ykpainu Kon-
crutywii Bupimye Konctutyuiiiamit Cyn, a ocoba,
sIka 3BEPTAETHCS 3 TAKOIO CKApPIoOr0, POOUTH BICHOBOK
IpO CyIepeuHicTs nporo 3akoHy Koncrutymii. Lleit
TIPUKJIaT € OCOOIMBO BaYKIIMBUM, OCKUTBKH ITiITBEP-
JUKY€E TIPABOHACTYIIHICTD 1 HEBHUITAIKOBICTh PO3MEXY-
BaHHS TIOHATH «(HE)BIAMOBITHICTE» Ta «(HE)cyreped-
HicTh». Ajpke crarts 151-1 3’sBunacs B Konctutymii
JIVIIE TTicIIst HabpaHHs yiHHOCTI y 2016 poiri 3akoHOM
Vkpainu «I1po BHecennst 3miH 10 Koncruryii Ykpai-
HU (IIOI0 TTPABOCYIIA )», TOOTO Yepe3 20 poKiB MicIis
npuiHATTS. OCHOBHOIO 3aKOHY.

5) «3axonu ma inwi HOpMAMUGHI AKMU, NPULLIHS-
mi 0o Habymms uyunHocmi yiero Koncmumyyicro,
€ YUHHUMU Y 4acmuni, wo He cynepedums Koncmu-
myyii Ykpainuy (myHkT 1 [lepexiIHUX MOJOXKEHb
KoucTutymii).

[Ifono ocranuboro npukiany, To M. MenbHUK
ILTKOM CITYIIHO 3a3HAYHB TaKe:

...JlJ1s1 BTpaTH YMHHOCTI aKTa Ha IMJICTaBl MyHKTY 1
poznity XV «llepexiani nonoxeHHs» Koncrury-
il YkpaiHu HeoOX i Hi JIHIIe 1B YMOBH: 1) mpwHid-
HATTS Takoro akra 7o 28 uyepBHS 1996 poky;
2) #oro cymepeunicth Konctutymii VYkpaiHu.
ToOTo, Takuii akT BTpadyac YMHHICTh HA TiJICTaBi
(aKTy MPUAHSTTS 1HIIIOTO aKTa BUIIOT FOPUANIHOT
cumu (Konctutynii Ykpainn), sskoMy BiH cymepe-
9uTh. JKOIHUX 1HIHX YMOB, Y TOMY YHCITi 000B 513~
KOBOTO MiATBEP/KEHHS TAKOTO (hakTy OyIb-sIKMUM
OpraHoM JIep’KaBHOI Biaau, 30kpema KoncTuty-
miianM CymoM Ykpaian, OcHoBHUIM 3akoH Ykpai-
HHU SIK aKT TIPSIMOT JIii He repedadac.

Lleii moOpsiIOK CYTTEBO Bi/IPI3HAETHCS BiJ] BCTAHOB-
JICHOTO JIUTS BTPATH YAHHOCTI HEKOHCTUTYIIIHHUMIA
MPaBOBUMU AKTAMH, MPUHHATUMH MIiCIsS HAOyTTS
guHHOCTI KoHcTutyiero Ykpainu, mo BijOyBa-
€ThCS JIMIIE 3 JHS NPUMHSATTS BINOBIIHOTO pi-
mrernst Koncruryiiiianm Cymom Yipainn'?,

HaBenmenmii ormmsim mae 3MOry KOHCTaTyBarH,
1m0 B KoHCTUTY1IIT HeMa€e BUMAIKiB, KOJI BCTAHOBJICH-
HSI CYNIEPEYHOCTI PaBOBOTo akta KoHCTUTYIIIT BijTHE-
ceHo j1o ropucaukiii Koncturymiiinoro Cyny. Hemae
TAKOr0O OBHOBAKEHHS 1 B Ipo(hiIbHOMY 3aKoHI YKpa-
it «IIpo Koncrutymiitauit Cyn Yipainm»'®. Haro-
MICTh TIepeBipKa TNPABOBHX aKTIB Ha BiJITOBIIHICTh
KoncTutyii MOB’A3y€ThCsl BHUKIIOYHO 3 IIOBHO-
BaxeHHsIMHA KonctutytiiHoro Cymay. ApryMeHTOM

12" Tam camo.

13 Bepxosua Pana Vkpainu, [Ipo Koncmumyyiiunuii Cyo Vkpa-
inu, 3akoH Ykpainu 2136-VIII, yxBaneno 13 numns 2017, https:/
zakon.rada.gov.ua/laws/show/2136-19#Text.
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Ha KOPUCTH IIFOTO TBEPKEHHS €, HAIIPUKIIA[, CTaT-
11 150 Koucruryuii, sika Haainse KoHcTutyuiiitHumiz
Cyl TOBHOBKEHHSIM BUPINITYBAaTH IMUTAHHS MPO Bij-
noBiHICT KoHCTUTY1IT (KOHCTUTYLIHHICTD) 3aKOHIB
Ta IHIIUX MPaBOBKX akTiB BepxoBHoi Pamu Ykpainu,
axtiB Ilpesunenta Ykpainu, aktiB KaGinery MiHi-
cTpiB YKpaiHu, MpaBoBUX akTiB BepxorHoi Pamun
Asronomuoi Pecrry6miku Kpum.

B iHmmx Bumaakax, koau KoHcTHTyIisl BU3HA-
yae noBHoBaxkeHHsI KoHctutyniitHoro Cyny, Takox
3raJyeThCs JIUIIE TOHATTS «BIAMOBIIHICTEY, «KOH-
CTUTYLiHICTEY. TOMy, Ha BiAMiHY Bil BCTAHOBJICH-
Hs CYTIEPEYHOCTI, TIepeBipKa Ha BiJIMOBIIHICTH Mpa-
BOBOT0 akTa KOHCTHTY11iT 3aBXK/I1 CYIPOBOIIKY€THCS
BCTAHOBJICHHSM KOHCTHUTYIIHHOCTI, IO CBITYHMThH
npo iX TOToXxHIicTh. IliATBEpIKye 1€l BUCHOBOK
1 Oy/Ib-sIKe PIIIICHHS YU BUCHOBOK KoHCTHTYIIIHHOTO
Cyny, B sIKOMy 3ifICHEHO MepeBipKy HpaBOBUX
aKTiB. Y Pe30JFOTHBHINA YaCTHUHI TAKHX aKTiB IMOPYY
13 BUCHOBKOM IIpo (He)BianmosigHicTs KoHcTuTymii
MpaBOBOTO akTa B Iyxkkax Cym 3aBKIH BKa3ye
Ha 1oro (He)KOHCTUTYIIHHICTb.

Jdo 3MiHH TpOILECYaJbHOTO  3aKOHOIABCTBA
y 2017 pori cymu'* BUCITIOBIIOBaIM CyMHIB 200 KOH-
CTaTyBaJM CIIip IO/ BiIMOBIAHOCTI TPABOBOTO aKTa
OcHoBHOMY 3akoHy. OpHak Iieif CyMHIB HE TpaHC-
(hopMyBaBcsl y BUCHOBOK, a BUSIBIICHHH CITIp CyIaMu
He BHUpilryBaBcs. Ajke Horo BUpimeHHs Oyro i 3a-
JIUIIAETHCS Y BUKITFOUHIN ropucankilii Konctutymii-
Horo Cyny. Tomy i ceoromgni LIIIK, I'TIK ta KAC
MOKJIaJal0Th TIOBHOB)KCHHS IIOJ0 TEPEBIPKH KOH-
CTUTYLIHHOCTI aKTa, NIOJI0 SIKOTO CYIW 3pOOHIIH BH-
CHOBOK TIpo cyniepeuHicth KonctuTyiii, Ha KorcTH-
tyuiiamii Cyn. TyT BakiIMBO e pa3 3a3Ha4uTH,
0 TMepeBipKka Ha BiANOBIAHICT KOHCTUTYIIT TpH-
PIBHIOETBCSI 70 TEPEBIPKHM HA KOHCTUTYLIIHICTS.
Tomy Hacmpap/i 3MiH y YaCTHHI TTOBHOBaXkeHb KoH-
ctutyniitHoro Cymy Micist HOuaTKy KOHCTUTYLIHHOI
pedopmu mipaBocymst 2016 poky He BinOysiocs: BiH
SK TIEepEeBipsIB MPABOBI aKTH Ha BiAmoBiaHICT KoH-
CTUTYIIT (KOHCTUTYIIHHICTB), TaK 1 JAaji 1ie pOOHUTb.
Haromictb 3miHu BifiOynucs B CTafii CyJ0BOTO Mpo-
TIeCy, Ha sIKil ¢y 3BepTaeThest 1o BepxoBHoro Cymny
JUIsL HAIIPaBJICHHSI KOHCTUTYIIHHOIO IOJIaHHs 110/10
KOHCTHUTYIIIHOCTI paBoBoro akta. Panirre Koncru-
Tyuiiamii Cyn po3misigaB Take KOHCTUTYLiiHe Imo-
TAHHS 10 BUPIMICHHS CIIPAaBU B MOPSIIKY 3arajibHOTO
CYJIOUHHCTBA, a TEMep — IICJISl BUPIIICHHS CIPaBH
B TIOPS/IKY [MBLIBHOTO, TOCIIOAAPCHKOTO UM aJIMiHi-

CTPaTUBHOTO CY/IOYMHCTBA'”.
4 Jlo mOYaTKy KOHCTHTYIIHHOI pedopMH TPaBOCYIIS
2016 poky 1ii cyi Ha3UBAJIM CyAAaMU 3arajibHOT FOPUCIHKILIT, a Micist
i 10 CBOTOZIHI — CyJaMH CHCTEMH CyLOYCTpOIO.
15 JIyist KpEMIHAJIBHOTO MIPOLIECy Ta CIPaB MO aJIMiHICTPaTHB-
Hi IPaBOMOPYIICHHS, SIKi PO3NIANAIOTH CYAM, TaKOTO MEXaHi3My
B 3aKOHOJIABCTBI He MepeadaveHo.

[Tincymyemo, 110 nepeBipka BiAMOBIAHOCTI mpa-
BOBHX akTiB KoHcTHTywii 3a BU3HAYEHUM HEIO Iie-
peltikoM, ToOTO TX KOHCTUTYLIHHOCTI, 0€3 CYyMHIBY,
€ BUKJIIOYHMM IMOBHOBaXKEHHSIM KOHCTHUTYLIHHOTO
Cyay, a KOHCTUTYIIHHO-TIPAaBOBHM 3MICT TOHSThH
«(He)cynepeuHicTh» Ta «(HE)BIIMOBIIHICTEY pi3-
Huil. HaToMicTh BCTaHOBJICHHS CYNIEPEYHOCTI Ipa-
BOBHUX akTiB KOHCTUTYIIIT HE € BUKIIOYHOIO MPEPO-
raTMBOK OpraHiB CymoBoi Biamu. Hampukian,
BCTAHOBMBIIM cymnepeuHicTs KoHcTuTymii Ta 3ako-
HaMm YKpaiHW pillleHb TOJIIB MICIICBHX JIEPIKABHUX
aaMiHicTpauii, IlpesuneHt Ykpainu Moxe ckacyBa-
TH TaKi pimeHHs. ToMy CI1ij1 3ayBaXKUTH, 110 B IIbOMY
JOCTIJKEHH] BCTAHOBJICHHS CYNEPEYHOCTI MpPaBo-
BUX akTiB OCHOBHOMY 3aKOHY pPO3IVISIAETHCS SIK
MOBHOBAXXEGHHSI caMe OPraHiB CyJOBOi BIajH, SIKE
MOK€ MaTH CBOi 0COOIHUBOCTI.

[lepeBipka mNpPaBOBOrO akTa Ha BiAMOBIAHICTH
Konctutymii 3aificaroetbest Korcturyiiitanm Cynom
y MeKaX KOHCTUTYLIIIHOTO MpoBakeHHsI. Bu3HaHHS
3aKOHY YH IHIIIOTO aKTa HEKOHCTHUTYIIHAM Ma€ Ha-
CJIIIKOM BTPaTy YMHHOCTI TAKUM aKTOM 3 JHS yXBa-
nenHs Koncrutyniiaum CyzoMm  pillieHHS, SIKIIO
1HIIIE HE BCTAHOBJICHO CaMHM pillIEHHsM, aJie He pa-
Hillle JHS HOTo yXBajieHHsS. ToMy B MUHYJIUX peiak-
IiSIX MPOLECYATbHUX KOAEKCIB CyIU BUCIIOBIIIOBAIIH
JIMIIE CyMHIB Y BIJIMIOBITHOCTI TipaBoBoro akta KoH-
CTUTYLIi 4epe3 BiICYTHICTh IOBHOBAXXCHB TEPEBIps-
TH TaKi aKTH Ha BIINOBIAHICTE OCHOBHOMY 3aKOHY.
CBO€10 UEproro, BCTAHOBJIEHHS CYJIOM CYIEPEUYHOCTI
Ticis mporecyainbHol pedopmu 2017 poky € mijcTa-
BOIO /I HE3aCTOCYBAaHHS IIPABOBOTO AaKTa, I[OMI0
SIKOTO 3pOOJICHO TaKWi BUCHOBOK, Ta 3aCTOCYBaHHS
cyaoM HopM KoHCTHTYIIT Ik HOpM IpsIMO] Jii B KOH-
KpEeTHii cripasi.

[lincraBoro Ui MEpeBipKM IPABOBOTO aKTa
Ha BiNoBiIHICTh KOHCTHTYIIT (KOHCTUTYIIIHHICTB)
€ 3BEPHEHHS y BCTAaHOBIICHIH (hopMi yHmOBHOBaXe-
HOro cy0’ekra, Hampukian, BepxosHoro Cymy,
1o Koncruryniitnoro Cypy, Ha miiCTaBi SIKOTO Bif-
KPUBAETHCS KOHCTHUTYIIHHE MpOBa/pKeHHS. Mera
TAKOTr0 MPOBAKEHHS — MEPEBIPUTH KOHCTUTYIIH-
HICTH KOHKPETHOTO TIPAaBOBOTO aKTa YU HOTO YacTH-
HU. CBOEIO 4eproro, MifcTaBo0 JIsi BCTAHOBJICHHS
CYIIEPEYHOCTI € KIIOTIOTAHHS yYacHHUKA CIpaBu abo
iHiIiaTHBa CyAy y CIIpaBi, B sIKilf Ma€ OyTH 3aCTOCO-
BaHO MPABOBHH aKT, IIOJO SIKOTO MOXKE OyTH BCTa-
HOBIEHO cynepeunicth Koncruryii'®. Mera Takoro
MIPOBAPKCHHST — BHPIIIUTH KOHKPETHHH FOPHIIY-
HUM CHip YK pO3DISIHYTH IHIIYy  CIPaBy,
0 HAJIEKHUTHh JI0 FOPUCAMKINI OpraHiB CyIOBOi

' Ouer T'ones, «MexaHi3M IIPaBOBOTO PETYJIIOBAHHS 3aCTOCY-

BaHHs opraHamu cyjoBoi Biagu Konceruryuii Ykpainu sik akra mnpsi-
MoOi z1ii», Vkpaincoruil yaconuc koncmumyyitinoco npasa 4/2022
(2022): 44, https://cutt.ly/ISINFVE.
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BJIaJIM, & BCTAHOBJCHHS (HE)CYNEpPEUHOCTI JIUIIIe
cnpusie it meri. Ha choromHi Takuii MexaHi3m
BIIPOBA/DKEHUI Yy IMBUTBHOMY, TOCIIONApCHKOMY
Ta aIMiHICTPaTUBHOMY CYJJOYHNHCTBI.

[IpaBoBi HACITIIKK BCTAHOBJICHHS CYZIOM CyTIepey-
HOCTI TIPAaBOBOTO aKTa — HE3aCTOCYBAHHS TAKOTO aKTa
B KOHKPETHIMA cIpaBi 0e3 BTpaTH YMHHOCTI TaKHM
aKTOM. BHHSTOK CTaHOBIISITE HOPMAaTHBHI aKTH, IPHIi-
HATI 10 HaOyTTs umHHOCTI KoOHcTHTyIiew. Amke
3a myHkToM 1 Ilepexinaux nonoskenb OCHOBHOTO 3a-
KOHY BOHH € YAUHHUMH B YacCTHHI, III0 HE CYNEPEUHTh
Koncrurynii'’. Ile eauHui BUIaIOK, KOJIM BCTAHOB-
JICHHSI caMe OpraHaMH CYIOBOI BIaJW CyNEpPEeIHOCTI
MPaBOBOTO AKTa MOXKE BIUIMBATH HA HOTO UMHHICTS.
HaromicTh BH3HAHHS 3aKOHY YH THIIIOTO aKTa TaKUM,
110 He Bianosinae KoHCTUTYIT (HEKOHCTUTYIIIHHIM),
Ma€ HACIIIJIKOM BTPaTy YMHHOCTI TAKMM aKTOM 3 JTHS
yxsaneHHst Koncrurymiitaum Cynom pillieHHs, SKIIo
THIIIE HE BCTAHOBJICHO CAMHM PILIICHHSIM, aJie HEe paHi-
111€ JHS I0ro yXBaJIeHHS!.

3. [IpobGsema mnepeBipkH Ha BiIMOBiAHICTH
Koncrutyuii  (koHcTHTYUiliHicTh) mNpaBOBHX
aKTiB, siki He nepeBipsiec Koncruryuiiinuii Cyx

HenocratHpo JOCHIIKEHUMHU 3aJIMIIAIOTHCS
MIPaBOBi aKTH, sIKI HE MOXHA MIEPEBIPUTH B MEXKax
KOHCTHUTYIIiIfHOr0  mpoBajkeHHs. Hampuxnan,
MPaBOBI aKTH MIHICTEPCTB, IHIIMX I[EHTPAIbHUX
OpraHiB BUKOHABUOI BJIa{U, aKTH OPTaHiB MiCIIEBO-
TO CaMOBpsLyBaHHS. VIMOBipHO, lie OfHA 3 HpH-
YuH, YoMy, sk 3a3Hadyae C. Pi3HUK, Ha CbOTOIHI
HU3Ka MpolsieM 3a0e3rneueHHs] KOHCTUTYIIHHOCTI
Mi3aKOHHUX MPAaBOBUX AKTiB MOKH IO 3aJHINA-
€ThCst 6€3 HaJIeXKHOTO po3B’s3anus'®. OqHa 3 Takux
npoOsieM — 1ie 3a0e3nevyeHHs BiAnoBigHocTi Kon-
CTUTYIIT TiJ3aKOHHUX aKTiB, SIKI HE TepeBipse
Koncruryniitnuit Cya. llono nporo B [loctanoBsi
«IIpo  3actocyBanHsi Kouctutynii  Ykpainu
IpU 3A1HCHEHHI TPABOCYAA», IKYy aKTUBHO LIUTY-
FOTh HayKoOBII Ta cynu, [lnenym BepxosHoro Cyny
VYkpaiHu 3a3HayuB:

...Cya Moxe Ha mijcTasi cT. 144 Koncrutyuii Bu-
3HATH TAKHMH, 0 He BixnmosizaoTh Koncru-
Tywil uM 3akoHaM YKpaiHH, piIIEHHS OpraHiB
MICIICBOTO CaMOBpSTyBaHHS, a Ha IIiJICTaBi
cT. 124 Konctuty1ii — akTH OprasiB Aep:KaBHOT
BUKOHABYOI BIIQJIU: MIHICTEPCTB, BIJIOMCTB,
MICIIEBUX JICP’KaBHUX ~ajaMiHicTpamiii Toro'’
(Bmokpemutenns Harme. — O. ['.).

17" Koncruryuist Yxpainu Biz 28 yepsrst 1996 poky (3i 3MiHam#).

18 Cepriit Pizank, «KOHCTHTYIIHHICTP HOPMATHBHUX AaKTiB:
CYTHICTb, METOZIOJIOTiS OI[HIOBAaHHS Ta CHCTEMa 3a0e3NedCHHS
B YkpaiHi» (auc. n-pa ropun. Hayk, Kuis, 2021), https:/cutt.ly/
owZCHoaU.

19 Bepxosuuit Cyn Ykpaiuu, [locranosa [lnerymy 9, 1 micro-
nazna 1996, https://zakon.rada.gov.ua/laws/show/v0009700-96#Text.

VY rtakuii crioci6 TlneHyM BH3HAB 3a OpraHamu
CyI0BOI BJIa[y MOBHOBA)KCHHS BH3HABATH TAKUMH,
o He BianoBimaroTh KoHCTHTYII, pillleHHS opra-
HiB MICLIEBOTO CaMOBpPSAYBaHHSI Ta AKTHU OPraHiB
JIEp)KaBHOI BUKOHABYOI BJIAJM: MIHICTEPCTB, Bi-
JOMCTB, MICLIEBUX JEp)KaBHUX aAMiHICTpamiit
Tomo. L{uTyBaHHS LBOTO TONIOKEHHS MOCTAHOBU
[Inenymy Bce Iie MOXHA 3HAHTH B CyAOBHUX PillICH-
Hax?’, M0 MiACHIIIOE HAyKOBHM iHTEpec I0 JOCi-
JUKeHHS TpoOJieMH TepeBIpKH Ha BiAIOBITHICTH
KoHCTUTYIIIT MiJI3aKOHHUX aKTiB, SIKi HE TepeBipse
Koncrurymniitauit Cyn.

Ha mepmwmii monisn, Takuit minxin [lnenymy
HiON crpusie yTBepkeHHI0O (OCHOBHOTO 3aKOHY
SIK aKTa MPsIMOi il MUISXOM 3aro0iraHHs CUTYaIli-
sIM, KOJIM OpraH, KU MOXe MEepeBipATH MPaBOBUI
aKT Ha BiANoBimHICT, KOHCTHTYII, BIACYTHIN.
Amxe Koncrutyniiinuit Cyq He HaileHUH TOBHO-
BRXCHHSMH TIEPEBIPATH 3a3HAuCHI IMPaBOBI aKTH
Ha BixnoBigHicTh KoHeturynii. Ilpore sixmo yBax-
HO npuaMBHTHCS 10 crarti 144 Koncrurymii?!, To
B 11 TeKCTi MM HE 3HaWJEeMO MiATBEPIKCHHS BH-
CHOBKY TIPO T€, [0 CY/IW HaJIiJICHI ITOBHOBaXCHHSAM
BH3HABaTH aKTH OPTaHiB MiCIIEBOTO CAMOBPsIIyBaH-
HSl TaKMMH, 10 He BianoimaroTh Koncrutymii. Ha
e 3BepHyB yBary i Koncrutymiiinuit Cyn, skuit
BHCJIOBUB FOPUIMYHY TIO3HIIIO TIPO TE, 11O 31 3MICTY
qacTHHU Apyroi ctarTi 144 KoncruTynii BOauaeTh-
¢s1, O PINICHHS OPraHiB MiCIIEBOTO CAaMOBPSITyBaH-
Hs Ta X [I0CagOBUX 0CI0 3 MOTHBIB HEBIAIIOBIIHO-
cti Koneruryii abo 3akoHamM YKpaiHU BH3HAOTHCS
HE3aKOHHHMH B Cy10BOMY nmopsiaky’’. Taka mosu-
i BpaxoBaHa npu (OpMyBaHHI ITOBHOBaXKCHb
aJMIHICTPaTUBHUX CYJIB, Ki MOXYTb HMEpEBIpATH
HOPMAaTHUBHO-TIPABOBI aKTH Cy0’€KTIB BJIaIHUX OB-
HOB2)XCHb HA MpeJIMeT 3aKOHHOCTI Ta BiJNOBIi-
HOCTI TIPABOBUM aKTaM BHUIIOI IOPHIMYHOT CHITH>,

[Ilono axTiB opraHiB JAep)KaBHOI BHKOHABYOI
Bia/H, To cTarTst 124 OcHOBHOTO 3aKOHY, HA SIKY TIO-
cunascst Bepxosuuii Cyn Ykpainu, nepii 20 pokis
micns  npuidHATTA  KOHCTHTYIIT BCTAHOBIIOBAJIA,

20 JluB., HAaNIPHKIIaJ, MOTHBYBAJIbHI YaCTHHH CYHOBHX PiIlICHb

MHuKOIaIBCHKOr0 OKPY>KHOTO aJIMiHicTpaTuBHOTO cyay Bij 12.07.2021
Ne 540/2521/20, BONMMHCHKOTO OKPYKHOTO aJIMiHICTPAaTHBHOTO CY/TY
Bix 07.09.2020 Ne 140/11461/20, XepCOHCHKOrO OKPYKHOTO aIMiHi-
cTparuBHoro cyny Bin 22.10.2020 y cnpasi Ne 540/1276/20, Bocbmo-
To anessniiHoro agMinicTpatuBHoro cymy Bix 11.01.2021 y crpasi
Ne 140/6797/20.

2! Crarrst 144 Koncrutyiii. Opranu MicLIeBOro camMOBpsilyBaH-
HsI B MEKaX IOBHOBA)KCHb, BU3HAUYCHNX 3aKOHOM, IPUHMAIOTh PillIeH-
Hsl, SIKi € 000B’SI3KOBUMH JI0 BUKOHAHHSI Ha BIIIIOBI/HII TepHTOPIi.

PitieHHs opraHiB MiCIIEBOTO CaMOBPSIyBaHHS 3 MOTHBIB 1X HEBIJI-
noBigHocTi KoHctutyii un 3akoHaM YKpaiHu 3yNUHSIOTECS y BCTa-
HOBJICHOMY 3aKOHOM TIOPSIIKY 3 O/IHOUACHUM 3BEPHEHHSIM /10 CYIY.

22 Koucruryuiiinuit Cyn Yrpainu, Pimenns 7-pi/2009, 16 kBit-
Hs1 2009, https://zakon.rada.gov.ua/laws/show/v007p710-09#Text.

2 BepxoBHa Pana Vkpainw, Kodexc aominicmpamuernozo
cydouurcmea Yipainu, 3axon Yipainu 2747-1V, yxBaneHo 6 TUITHS
2005, https://zakon.rada.gov.ua/laws/show/2747-15#Text.
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0 «IOPUCIUKINS CY/IIB IMOIIMPIETHCS Ha BCI Mpa-
BOBIJTHOCHHH, 1110 BUHHUKAIOTHh Y JAEPIKABI». mo-
BipHO, 11e Jayo nigcraBu Bepxosnomy Cymy Ykpa-
fHn B 1996 poui 3poOUTH BHCHOBOK, IO CYyIU
MOXXYTh BH3HABaTH TaKMMH, 10 HE BiJIMOBIIAIOTh
KoncTutynii, akTé MiHICTEPCTB, MiCIIEBUX JEpKaB-
HUX aJIMIHICTpaIii TOIo. AJKe 11e IHCHO MOXKHA
BBa)KaTH NpaBoOBiqHOCHMHAMU. OJJHAK TYT HE Bpaxo-
BaHO, IO MPOTATOM IIFOTO TIEPIOAY CYyZOUYMHCTBO
3MIACHIOBANIM He JiMiie cyau (Toai iX iMeHyBasu
CyllaMH 3arajibHO1 ropHcIuKilii), ane i KoHcTuTy-
uiiauit Cyq, 1o nocnabitoe i 6e3 Toro XuTKy Mo3H-
uito [Tnenymy.

Vxxe micnst HabpanHs umHHOCTI 30 BepecHs
2016 poky 3akoHoM Ykpainu «[Ipo BHeceHHs 3MiH
no Koncrutynii Vipainu (1omo mpaBocymis)»
Koncrutyniitauii Cyn OyB BUBEICHUH 13 CHCTEMH
OpraHiB Cy/IOBOi BJIaJii, a HOBa pelakiis cTarti 124
KoHcTuTyii 00OMeXuiia IOpUCIUKII0 CYIiB HOPH-
JUYHUMH CIIOpaMM Ta KPUMiHAJIBHUMHU OOBHMHYBa-
YCHHSIMH, 5K He OXOIUTIOFOTh MEePEBIPKY KOHCTHTY-
HIHHOCTI MPaBOBHX akTiB, L0 € HOPUCAUKIIIEID
Koncrutyniitnoro Cymny. HaromicTh Ha mijcrasi
crarti 5 KAC agmiHiCTpaTuBHI CyIu MOXYTb BH-
3HABaTH TIPOTHIIPABHUMH Ta HEUYUHHUMH HOpMa-
THUBHO-TIPABOB1 aKTH 200 MPOTUIIPABHIMH Ta CKACO-
BYBaTH IHJUBIAyaJbHI aKTH CyO’€KTIB BIaJHUX
MOBHOBAXEHb UM OKpeMi ix mosoxeHHs. Ilincymo-
BYIOUH, MOXKHA 3a3HAYUTH, IO 3 Yacy MPUHHSITTS
Koncturymii y 1996 poui Hi cyau 3arajisHOi I0puc-
JUKI(T, HI 3rOJOM CYIH CHCTEMH CYIO0YCTPOIO
HE MaIOTh IOBHOBAKEHB MEPEBIPSITU >KO/IHI TPABOBI
AKTH Ha KOHCTHTYIIIHHICTb.

Otrxe, cnig nepenisiHyTH nosunito [lnenymy
BepxosHoro Cyny YkpaiHu, 3a KO CyId HaJUICHI
MOBHOBKCHHSIMHU BU3HABATU TAKUMH, 110 HE BiAMO-
BijaroTh KoHcTHTYyII, akTH, 1110710 sikuxX KoHCTUTY-
uitauii Cyq He 3[iHCHIOE TEpeBIpKHM B MeEKax
KOHCTHUTYIIITHOTO TIPOBa/DKEHHS. Y CpaBax Io0
OCKap»KEHHSI HOPMAaTUBHO-IIPABOBHX AKTIB Cy0’ €KTIB
BJIaJTHUX MTOBHOBQ)KCHD aJIMIHICTPATUBHI Cy/IN TIepe-
BIpSIFOTh Taki aKTH Ha 3aKOHHICTh Ta BiJMOBIIHICTH
aKTaM BHIIOI FOPUIIUYHOI CHJIA. 32 HAsBHOCTI TijI-
CTaB I[i aKTU BH3HAIOTHCS MPOTHIIPABHUMH Ta He-
YUHHUMH, & ¥ CIIPaBax Mpo OCKapKEHHsI aKTiB 1HHU-
BiflyaJbHOI /i — MPOTHUIIPAaBHUMH 1 CKACOBYIOTHCS.

HaTomicTh B IHIIIMX aJMiHICTPAaTHBHUX CIIPaBax,
a TaKOXK IHMBUIBHUX Ta TOCHOAAPCHKUX CIIpaBax
y pa3i BCTAHOBJIICHHS CYNEPEYHOCTI MK TIPAaBOBHM
aKTOM, SIKMH PpETymioe CIIpHI NpaBOBiAHOCHHH,
ta KoHCTHTYI€I0, Cymy HE 3aCTOCOBYIOTH TaKWil
aKT, a 3aCTOCOBYIOTh HOpMU KOHCTHTYIIIT sIK HOpMHE
MpsIMOi i1 He3aJle)KHO BiJ TOTO, UM HAJICKHTh
1o noBHoBaxkeHb KoHcTutymiiinoro Cyny nepesip-
ka takoro akra. Came B Takuii crocib, Ha MOIO

JIyMKY, BiJIOyBa€ThCS JIOTIOBHEHHS KOHCTUTYIIHHOT
IOPUCAMKIIIT OpraHaMM CyloBOI BIAAM Mif Yac 3a-
crocyBaHHs KOHCTUTYIIT sIK akTa npsamoi Aii. Brim,
C. Pi3HMK BBaxae, 10 BiJCYTHICTh OpraHy, SIKUi
3IIHCHIOE KOHTPOJb CaMe 3a KOHCTHTYIIHHICTIO
MIPAaBOBUX AKTIB, HE BiJIOBifa€ BarOMOCTi 3HAYEH-
HS, SIKC Ma€ MICIICBE CAMOBPSIYyBaHHS B YKpaiHi**.
Toxx JOCTAaTHICTH TAKOTO JOTIOBHEHHS CJIiJl BUSHATH
TIPEAMETOM TOJATBIINX JHCKYCIH.

4. Po3Me:kyBaHHSI IOBHOBAKEHb OPTraHiB Cy-
noBoi Biaau Ta Koncruryuilinoro Cyny B HayKo-
Biii IOKTPUHI Ta cy1oBiii npakTuui

Ha croronHi Hi B Cy/10Bi# MpaKTHIIi, HI B HAYKO-
BUX MpaLsx He 3a0€3MeYeHO0 €THOCTI TePMiHOJIOT U-
HUX IIOXOMIB IIOJ0 BU3HAYEHHS [TOBHOBAXKEHD
Koucturymiiinoro Cyay Ta opratis Cy10Boi BIaau
Mij gyac 3acTocyBanHsi KOHCTHTYIIT SIK aKTa mpsmoi
nii. Hampuknaa, O. O6010BChKUH, XapaKTepU3yto-
YU HOBHH ITiJIX1J1 MPOIECYaTbHUX KOAEKCIB JI0 0e3-
MOCEepPEeIHbOr0 3acTocyBaHHS OCHOBHOTO 3aKoHY,
3a3Hayae, mo:

BiH repeadavyae HaJaHHs Cyly IipaBa CaMOCTIHHO
3pOOUTH BUCHOBOK IIPO BiIMOBiIHICTH TPABOBOTO
akta Konctutyii Ykpainu i 3acrocyBat (y pasi,
SIKIIO CyA Jiiiie BUCHOBKY PO KOHCTUTYLIIHICTh
MIPaBOBOTO aKkTa) a00 HE 3aCTOCYBATH (SIKIIO CYJI
JiliJie BUCHOBKY PO HEKOHCTHTYIIHHICTh I[bOTO
MPABOBOI'O aKTa) 3a3HAYCHHUI IIPABOBHI aKT>.

HecknmagHo mOMITUTH, IO aBTOP OTOTOXKHIOE
BCTAHOBJICHHS BIJIOBIHOCTI, CYNEPEYHOCT] MPaBo-
Boro akta KoHcTutymii Ta #Oro KOHCTHTYIIIHHOCTI.
BiacyTHicTb cpo0 po3MeKyBaTH I1i OBHOBaYKCHHSI
MpUTaMaHHa i IHIIMM HayKoBIsIM. 30kpema, I1. Jlem-
YyK Yy CTarTi, IPUCBSIUCHIN CyAIIBCBKOMY PO3CYyRy
M Yac BCTAHOBJEHHSI CYMEPe4YHOCTi IONOKCHb
KpuMiHaJbHOTO 3aKkoHy KoHeTurtyuii, o0rpyHTOBYE
HasIBHICTh Yy Cy/Ay TOBHOB&XEHb OIIHIOBATH TI0JIO-
JKEHHSI KPUMIHAJIBHOTO 3aKOHY Ha BilNOBiAHICTH
Koncruryuii®®. YV BHCHOBKax 0 IHCEPTAIHHOTO
jpocnimxeHHs A. Pubadyk NpUITyCKAeThCS CXOXKOI
TIOMUJIKH, KOJIW BUOKPEMITFOE TIPONIECYaNIbHI il «31
BCTAHOBJIEHHsSI (DAKTY CYNMEPeYHOCTi 3aKOHY YK
IHIIIOTO HOPMATHBHO-TIPaBOBOro akta KoHcTuTymii
yepe3 PO3KPUTTS O0OB’SI3KY CyIy IEpEeBIpUTH
HOPMY 3aKOHY Ta IHIIOTO HOPMAaTHBHO-IIPABOBOTO
akta Ha npeamer ii Bignmosinnocti Koncruryuii

24 Pizuuk, «KOHCTHTYI[HHICTh HOPMATHBHUX aKTiB: CyTHICTb,

METOJI0JIOT sl OI[IHIOBAHHS Ta CHCTeMa 3a0e3IedeHHs B YKpaiHi», 319.
% O6onoscrkuit, «IIpo 3actocyBanmst cymom HopMm KoHcTuTyii
‘YkpaiHu 3aMiCTh MOJIOXKEHB IIPAaBOBOTO aKTa, IO Cyrepeyars ii», 177.
% TlaBno demuyk, «CyaiBChbKHil PO3CY ITiT 4aC BCTAHOBJICH-
Hs CYIEpPEeYHOCTI TOJNIOKEHb KPUMiHAJIBHOrO 3akoHy KonctuTyii
Vkpaiumy», Hayrosi sanucku HaYKMA. FOpuouuni nayku 8 (2021):
19, https://doi.org/10.18523/2617-2607.2021.8.16-25.
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M1 Yac CyI0BOTrO MPaBO3acTOCYBaHHs (BHOKpPEM-
nennst Hamte., — O. ).

Hespakaroun Ha cepilo3Hy yBary NpaBHHUKIB
710 3a0e3MeueHHs TOYHOCTI Ta YHi(iKOBAaHOCTI Mif
Yac BUKOPUCTAHHS IOPUINYHHUX TCPMiHIB, HaBEICHI
HETOYHOCTI Pajlle € MOMUPEHOIO MPAKTUKOIO, aHIkK
BUHATKOM. [lOSICHUTH 11 MOJKHA TPHBAINM HEXTY-
BaHHAM Y HAyKOBOMY JMCKYpCi MHUTaHHSIM pO3-
MEXKyBaHHS MOBHOBaXkeHb KoHcrtuTytiitHoro Cymny
Ta OpraHiB CylOBOi BIaay y CBITJi BCTaHOBJICHHS
CYIIEPEYHOCTI, BIJIMOBITHOCTI MPaBOBUX akTiB KoH-
CTUTYII Ta IX KOHCTUTYLIHHOCTI.

BincyTHicTh cepiO3HMX HAyKOBHX PO3BIJIOK
CJIiJl BU3HATH OJIHIEIO 3 MPUYMH HAIBHOCTI BUMA-
KiB, KOJIM CYIH IUTYTAIOTh IIOBHOBA)XEHHS 3 Tepe-
BIPKH Ha CyNEPEUHICTh Ta BiAMOBIIHICT IPAaBOBUX
akTiB KoHCTHTYIIT, OTOTOXXHIOKOYH 1X. 30KpeMa,
y cmpasi Ne 200/4213/19-a cyn anensuiiHOi iH-
CTaHI1 AIMIIOB BHCHOBKY, IO peaji3allis Mpas
Mo3MBaya Ha OTPUMaHHs 3a00ProBaHOCTI MO CTpa-
XOBHX BHIUIaTax Oyna oOMe)keHa IIONIOKCHHSIMHU
nocraHoBu KabGinery MinicTpiB VYkpaiHu Bif
08 uepBHst 2016 poky Ne 365, siki He BinnoBiaawThH
Ta cynepedatb Koncruryuii?®. [aumm npukiagom
Moke OyTu crmpaBa No 759/6629/19, B skiii Bxke
BepxoBuuii Cyn BU3HAB TAKHMH, 10 HE BilImo-
BigaoTh okpemum Hopmam Koncruryuii, mpu-
MUCH YacTHHM ueTBepToi crarti 75 CimeitHoro
Kojiekcy VYkpainu. Ili mosioxxeHHs ciMelHOro
3aKOHO/IaBCTBA Tepe0ayaliy, Mo OJMH i3 MOAPYK-
K € TAKUAM, IO MOTpedye MaTepialibHOT IOTIOMO-
T'd, AKIIO 3apo0iTHa mjara, MEeHCis, JOXOAW Bij
BHKOPHCTAHHS HOTo MaifHa, 1HII J0X011 He 3a0e3-
MEeUyloTh HOMY HPOXXUTKOBOTO MiHIMyMY, BCTa-
HOBJICHOTO 3aKOHOM”.

VY cnopasi Ne 640/20564/19 Hloctuii anensiii-
HUH aJIMIHICTPaTUBHHUN Cy1 03 JOCTaTHIX MOBHO-
Ba)KEHb BCTAHOBUB, 1110 JI0 1103KMBa4a OyJIM 3aCTOCO-
BaH1 HOpMHU cTaTTi 3akoHy Ykpainu «IIpo nepkaBHy
cnyxOy», ki He BignmomigaroTh KoncTuTywii.
VY rtakwuii cnoci® cya nepedOpaB Ha cebe OBHOBA-
wenHsa Koncturymiitnoro Cyny. Yike B HACTYITHOMY
a03alll MOCTAaHOBHU Cy/I KOHCTATYBaB HAsBHICTH TiJI-
CTaB JUIst 3BepHEHHS 10 BepxoBnoro Cyny amist BU-
pIIIEHHS MATaHHS CTOCOBHO BHECEHHS 0 KoHcTH-
TyuiitHoro Cyay HOaHHS 11010 KOHCTUTYLiHHOCTI

¥ Anpzpiit Pubauyk, «3acrocyBanHs cynamu Hopm KoHcruty-

uii YkpaiHu sk HOpM mpsMoi Jii (3a MarepiajaMu MPaKTUKU CY/IIiB
aJIMIHICTPaTHBHOI, I'OCHOJAPCHKOI Ta LHMBUIBLHOI FOPUCIMKIIN )
(muc. noxropa ¢inocodii 3a cneuianbhicTio 081 — TIpao, Kuis,
2022), https://cutt.ly/bwZVS47j.

2 Tlepmmii anensmifiHuiA aaMinicTparuBHuil cyx, [loctaHoBa
y crpasi 200/4213/19-a, 1 munus 2019, https://reyestr.court.gov.ua/
Review/82715720.

» Bepxosuuii Cyn y ckiaai koserii cynuis Kacauiiinoro mu-
BiJIbHOTO cyny, [TocTaHoBa y cripasi 759/6629/19, 24 yeppus 2021,
https://reyestr.court.gov.ua/Review/98054751.

BiAnoBiiHUX mnouaoxkens 3akony Ykpainu «lIpo
nepxaBHy ciyxOy»*. Lle Bke CBITIUTH MPO BHY-
TPIIIHIO CYMEPEYHICTh CaMOro PillieHHs. 3 OJHOTO
OOKy, Cyll KOHCTaTy€ HEBiJIIOBIIHICTH MPAaBOBOTO
akta KoHcTuTyIIii, HA O BiH, 3BICHO, HE MA€ TOB-
HOBa)KEHb, a 3 1HIIIOTO — BCE-TaKH Xoue, 100 Horo
nepeBipuB Koncrutymitauii Cyp. [lpumnyckaemo,
10 MPUYMHOK TAKOi HEMOCHiIOBHOCTI € BiACYT-
HICTh TPYHTOBHHX Ta KOMIUICKCHHX CIPOO OCMHC-
JUTH HAaliOHAJbHI HOPMOTBOPYI MiIXOAH A0 LHUX
KaTeropiii i po3MeKyBaHHSI TOBHOBa)XCHb OPraHiB
cynosoi Braau ta Koncrurymiitnoro Cyny.

OxpeMo CITijT 3BepHYTH yBary Ha BUITAIKH, KON
Bke € pimenHs KoncrurtyuiiiHoro Cyamy mpo HEKOH-
CTUTYIIHHICTh TTPABOBOTO aKTa. 32 TAKUX YMOB Ha-
SIBHICTb Yy CY/IOBUX PIIIEHHSIX TBEpKEHb IPO He-
KOHCTHUTYIIIHICTh Y¥ HEBINOBIIHICTh KoHCTHTYIIIT
MPaBOBOTO aKTa € JOMYCTHMUM. TOMy Iie Tparuis-
€THCSI TOJII, KOJIA CYJT OOTPYHTOBYE HE3aCTOCYBaHHS
3aKOHY YH IHIIIOTO TPABOBOTO aKTa, SIKHW yXKe BH-
3HaHni Konctutyuiiinum CynoM HEKOHCTHTYIIIH-
uuM. Hanpuknaz, y crpasi Ne 802/1133/18-a Bep-
xoBHU#I Cy 13 TOCHIIAHHSM Ha BiJIIIOBITHE PIICHHS
Konctutymniiinoro Cyny HaroiocuB Ha HEKOHCTUTY-
IIHHOCTI CJIOBOCIIONYYEHHSI «IIMCHOI CTPOKOBOT»,
SIK€ MICTHJIOCS B TTOJIOKEHHAX YaCTUHH 3 cTarTi 59
3akony Ykpaiau «IIpo cratyc i comianbHAN 3aXHCT
TpoOMaJIsH, SIKI MOCTpakAaidu BHACHIIOK YopHO-
OMITLCHKOT KaTacTpodn», 3a AKUMU:

BHU3HAYCHHS PO3MIPY BiJIIIKOIYBaHHS 3arofisi-
HO1 BHACTIIOK JiKkBifamii aBapii Ha YopHOOUIIB-
cekiii AEC 1mkou ipy 00YHCIICHHI MTEHCIT BUXO-
JSUM 3 T SITUKPATHOTO PO3MIpy MiHIMaNbHOT
3apoOITHOI  TUIaTH, BCTAHOBICHOI 3aKOHOM
Ha 01 ciyHs BiAMOBITHOTO POKY, MOIIUPIOBATIOCS
JUIE Ha KaTeropiro BIHCHKOBOCIYXOOBIIIB,
K1 Opanu y4acTs y JiKBigamii Hacaiakis HopHo-
OMITLCHKOI KaracTpou MiJ 4Yac MPOXOKCHHS
AilficHOT cTPOKOBOI c1y:K0HU 1 BHACIIZOK IIBOTO
cTanu ocobamu 3 iHBaIiIHICTIO®! (BUOKpEMIICH-
Hs Hamie. — O. ).

Moske BUHHKHYTH JTyMKa, 1110 OMHCaHi TOMUJIKH
€ HECYTTEBHMH Ta HE BIUIMBAIOTH HA NPABHIBHICT
BUDILICHHS CygaMu cmpaB mo cyti. Ilpore pos-
MEKYBaHHS ITOHSTh «(HE)CYIepeuHiCThY, «(He)BIIIO-
BIJTHICTB» Ta «(HE)KOHCTUTYLIIHICTb» HE € CXoJac-
THUYHUM, SIK MOYKE 3[JaTUCS Ha TICPILUH ITOTIIS, a Ma€e
MpaKTHYHE 3HAuUCHHA. PONlb CyZOBOTO pillIeHHS

30 loctuit anensimiitnuii aaMminicTparuBHuil ¢y, [loctanosa
y cmpasi 640/20564/19, 30 Bepecus 2020, https://reyestr.court.gov.
ua/Review/91989219.

3! Bepxosuuii Cyn y cknazi xoserii KacariitHoro aamixictpa-
TuBHOTO cyny, [locranosa y cmnpasi 802/1133/18-a, 24 nuctonana
2020, https://reyestr.court.gov.ua/Review/93053052.
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HE OOMEXKYETHCSI BUPIIMIECHHSIM KOHKPETHOTO OPH-
JUYHOTO CIIOPY, OCOOIMBO KOJIH MAETHCS MPO aKTH
Bepxoaoro Cymy. Amke pimeHHs BepxoBHOTro
Cyny € ogauM 13 3ac00iB 3a0e3medeHHs cTabiTbHOC-
Ti Ta €JHOCTI CYIOBOI NMPAaKTHKH, OCKITbKH BOHH
yCYBalOTh HasiBHI PO301)KHOCTI B MPaBO3aCTOCYBaH-
Hi. [Tpy IbOMY €JTHICTB 1 CTATICTH CY/IOBOT TPAKTUKH
TICHO TOB’sA3aHi i3 3a0e3MeueHHsIM IpaBa KOXKHOTO
Ha CIIPaBEJIMBHI CyH, CTBOPIOIOYH JUIS I[LOTO He-
00Xi/IHy OCHOBY, SIKa MOJISITa€ B peanizallii MpHHIHI-
Iy MPaBOBOT BU3HAYCHOCTI Ta 3a0€3MCUCHHI PO3YyM-
HOT nepen0auyBaHOCTi CYIOBHX PIillICHB 2,

BHCHOBOK TIpO HEBIIMOBIAHICTH TPABOBOTO aKTa
KoHcTuTy1ii 3aMicTh BCTAHOBJIGHHS! HOTO CyTeped-
HOCTI IIJKOM OOIPYHTOBAHO MOXE PO3IVISIATHCS
SIK TIepeOHpaHHs MOBHOBaXKeHb KoOHCTUTYIIHHOTO
Cyny. Sk HacnmizioK, BUKOPUCTAHHS TOAIOHUX KOH-
CTPYKIIH y IPaBO3aCTOCOBYMX aKTaX MOXKE IIPU3BE-
cTH 10 (QOpMYBaHHS YSBICHHS IIPO MOMIIUBICTDH
OpraHiB CyA0BOI BIAAX CIpaB/i BU3HABATU MPABOBI
AKTH HEKOHCTUTYIIHHUMH. Y TIONAJIbIIOMY 1€ MOXKE
MaTH HETaTHBHI HACHIJIKW HE TIJIbKU JJIsl PaBOCY/-
Is1, anme ¥ U CHCTEMH CTPHUMYBaHB 1 IPOTHBAr
SIK OJTHI€1 3 TapaHTIii MpaB JIOAUHU.

MOoXITMBO, caMe TOMY HAyKOBIII Ta JepKaBHi
Jistui, PO SIKUX 3TagyBajiocsl HA TOYaTKy CTarTi,
BOAYaJIM PU3KK Yy HA/IIJICHHI OPTaHiB CyJI0BOT BIAIH
MIOBHOBAXXECHHSIM ITIEPEBIPSITU MPABOBI aKTU Ha Cy-
nepevHicte KoHcTUTyIIl. AJKe B IXHBOMY PO3Y-
MiHHI BCTAHOBJICHHS CYIIEPEYHOCTI IPABOBUX aKTiB
KoHcTuTy1ii Morio OyTH piBHO3SHAYHUM IMEepEBipIli
X Ha KOHCTUTYLiIHICTh. UK pO3MeKyBaHHS LIUX MO-
HSTH JO3BOJHTH IEPEKOHATH KPUTHKIB HOBOTO Me-
XaHi3My 3acTtocyBaHHs KoHcTuTywii B ioro «0es-
MEYHOCTI» — MoKaxke 4yac. OmHaK, OOIPYHTOBYIOUH
«OE3MEYHICTb»Y TAKOTO MEXaHi3My, 3ayBaXKHMO,
mo (GopMyBaHHS CYJOBHX TEKCTIB 3 ypaxyBaHHSIM
BIIMIHHOCTEH y BKa3aHil TepMiHOMIOTIT ACTh 3MOTY
VHUKHYTH IUTyTaHWHU B TTOBHOB)KCHHSX OpTaHiB
cynoBoi Binagu Ta Koncturymiiinoro Cyumy.

VY Oynp-siIKOMy pasi, SIKIIO OpaTH 70 yBaru mpa-
BOBE PETYIIIOBAHHSA, TO MOOOIOBAHHS OKpeMux (ha-
XIBI[IB IIOA0 TepeOUpaHHS CyIaMU BUKIFOUHUX
noBHoBaxkeHb KoHcTutymiiiHoro Cymy BHacHioK
KOHCTUTYIIHHHUX TpaHchopmaniii 2016-2017 pokis
CJIiJl BU3HATH LIOHAMIMeHIe nepebinbiieHuMu. Bu-
SIBIICHI B IbOMY JOCJIJDKCHHI ITOMUJIKH OKPEMHUX
CYIiB HaBpSI Y4 MOYKHA BBA)KaTH HACIIAKOM HEJO-
CKOHAJIOTO TIPABOBOTO PETYJIIOBAHHS. IXHBOIO TPH-
YUHOIO paJIle € HEeNOCTaTHS MOiH(POPMOBaHICTh

32" Olha Shylo and Nataliia Hlynska, “The Role of The Supreme
Court in the Mechanism of Ensuring the Sustainability and Unity of
Judicial Practice: Some Aspects,” Journal of the National Academy
of Legal Sciences of Ukraine 27, no. 3 (2020): 138, https://doi.
org/10.37635/jnalsu.27(3).2020.128-141.

CYJIIB, 30KpeMa BHACIIJOK HEJOCTAaTHhOI yBaru
HayKOBIIiB JI0 IIbOTO NUTaHHs. BogHouac mpaBoBe
peryITrOBaHHS JISUTBHOCTI CY/iB B aJIMiHICTPaTHUB-
HOMY, IIUBIJIBHOMY Ta TOCIOAAPCHKOMY CYIOYHH-
CTBI HE TIOCSATAE HA BHUKIIOUHY OPUCIUKIIIIO
Koncrutyniitnoro Cyny 3ailiCHIOBaTH MepeBipKy
MPaBOBUX aKTiB Ha BIAMOBiAHICT, KoHCTHTYIII.
Takuii BUCHOBOK IDYHTY€ETbCSI HA TOMY, 1110 CyZHO0-
Ba BJlaJla HE HaJiJIeHa TOBHOBAKCHHSIMH BH3HABa-
TH Taki HOPMAaTHBHI aKTH HEKOHCTHUTYI[IHHUMHU.
Cynu nume He 3aCTOCOBYIOTh 3aKOH UM IHIIHH
MIPaBOBHUIA aKT, IKMH 3a TXHIM BUCHOBKOM CyIiepe-
quTh KoHCTHTYIII.

BucnoBknu

3a pe3ympraraMd TPOBEACHOTO JIOCIIIKCHHS
3p00JIEHO BUCHOBOK, 110 TIOBHOBKEHHSI 3 TIEPEBIp-
KM NPaBOBUX aKTiB Ha BiANoBimHICTH KoHCTHTYIIT
Ta KOHCTUTYLIWHICTh € TOTO)KHUMH, a CaMi TIOHATTS
«(ue)BiamoBiaHicTh KoHCTUTYIII Ta «(HE)KOHCTH-
TYLIHHICTH» B3aeMo3aMiHHMMHU. HaromicThb (He)Bia-
MOBIIHICTh Ta (HE)CYNEepeyHICTh MAarTh PI3HHUN
KOHCTUTYIIfHO-IPaBOBUI 3MICT. BuKoOpHCTaHHS
[IUX, HA MEpIIUH MO, CHHOHIMIB € IiJICTaBOIO
JUTSL PO3MEXKYBaHHS TTOBHOBa)KEHb OPTaHiB CYIOBOI
Bianu Ta Koncrurytiitaoro Cyjy, OCKiTbKU:

— mepeBipKy Ha cyNepe4HicTh MPaBOBOIO
akra KoncTuryuii 3ailicHIOI0OTH OpraHu cyaoBoi
BJIa/IM, 2 HA BiAMOBiAHICTb (KOHCTUTY Uil HiCTD) —
Koncrurymiitauit Cyn. Tomy cynu He MarOTh TpaBa
poOHUTH y CBOIX CyHOBUX pIIIEHHSX BHCHOBKHU
PO HEBIAMOBIAHICT KOHCTUTYIIT YM HEKOHCTH-
TYLIHHICTh MPAaBOBUX aKTiB. Taki BUCHOBKHU € BU-
XOJIOM 33 MEXI1 CYIJIIBCbKUX TTIOBHOBAYXKCHb IIIJISTXOM
nepeOupaHHs TOBHOBaXXeHb KOHCTUTYILIHHOTO
Cyny. Lle He cTocyeThCs BUMAJKIB, KOJIU BXKE € Pi-
menHs Koncturyniinoro Cyay npo HEKOHCTHUTY-
IIAHICT MPABOBOTO aKTa, SIKUWA PETYIIOE CIipHI
BiHOCHHHU;

— MmiICTaBoOI0 I TMepeBipKH KOHCTHUTYIIli-
HOCTi aKTa € 3BePHEHHS YIIOBHOBAKEHOTO Cy0’€KTa
1o Koncrurymiiinoro Cyimy, Ha TiICTaBl SIKOTO Bifl-
KPHUBAETHCS KOHCTUTYILIIHE NPOBaJKEHHSI. MeTa
TaKOTO IMPOBAHKECHHS — IIEPEBIPUTH KOHKPETHUH
MPaBOBUH aKT uM Horo okpemi monoxkeHHs. Iligcra-
BOIO /ISl MEPEeBiPKH MPAaBOBOr0 aKTa Ha CyIle-
PeYHicTh € KJIONOTAaHHS y4aCHHUKa CIpaBH a0o iHi-
IiaTHBa Cy1y Y CIpaBi, B Kii Ma€e OyTH 3aCTOCOBAHO
TaKUi IPaBOBUH akT. MeTa Takoro NpoBa»KEHHS —
BUPIIIUTH KOHKPETHHH IOPHIUYHUHN CITip, a BCTa-
HOBJICHHSI CYNEPEUHOCTI JuIIe crnpuse i meti. Ha
CHOTOJIHI TAKMI MEXaHi3M HOPMATHBHO BIPOBAJIKE-
HUH y NMBIIBHOMY, TOCIIOJApCHKOMY Ta aAMiHi-
CTPaTUBHOMY BHIaX CyIOUYHHCTBA;
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— MPaBOBi HAC/I/IKK BCTAHOBJIEHHSI Cylnepedy-
HOCTi MPaBOBOr0 aKTa — HE3aCTOCYBaHHS TaKOTO
aKTa B KOHKDETHIM crmpaBi 0e3 BTpaTH YUHHOCTI
TaKUM aKTOM. 3aCTEePEKEHHs CHiJl 3pOOMTH IIONO
HOPMAaTHBHUX aKTIB, MPUHHATHX 10 HAOyTTS UHH-
HocTi KoHCTUTyLI€IO, SIKI € YAHHMMHU B YacTHHI,
mo He cynepeuntbh Koncturymii. Haromicts BH-
3HAHHSI 3aKOHY YW iHIIOTO aKTa TAKHM, IO He
BianoBinae Koncrurynii (HeKOHCTHTYUilHUM),
MAa€ HACJHiIKOM BTpaTy UYMHHOCTI TAKUM aKTOM
3 nHs yxBayeHHs Koncturyniiaum CynoM pimieH-
H#l, SIKIIO 1HIIIE HE BCTAHOBJICHO CaMUM DIlLICHHSIM,
ayie He paHime JHS HOro yXBaJICHHS.

Otxe, nepeBipka NpaBoOBUX AKTIiB Ha BiAmo-
Bignicte Koncrurtyuii (koHcTHTYHiliHICTD) —
e (1) BukimtouHe moBHOBaXxeHHs1 KOHCTUTYLIHHOTO
Cyny, (2) sike peani3y€eTbCsi B MEKaX KOHCTHTYIIIN-
HOro TPOBa/KeHHS (3) 00 TPAaBOBHX aKTiB,
nepenik sKux Bu3HaueHWd KoHctuTyliero, (4) siki
BTPayar0Th YHUHHICTH Y BCTAHOBJICHOMY MOPSIKY
y pasi BU3HaHHS HeKOHCTUTYIIiHUMU. [lepeBipka
NPAaBOBUX aKTIiB Ha cynepeuyHicTb KoHcTuTynii
SIK TIOBHOBYKCHHSI OpraHiB cynoBoi Biaau (1) pea-
J3yeThCs MiJ 4yac 3AIHCHEHHS mpaBocydns (2) 3a
KJIOTIOTAHHSAM Y4YacHHKa CrpaBu abo 3 iHIIIaTHBH
cyny (3) 11010 MpaBOBUX aKTiB, SIKI MaOTh OyTH 3a-
CTOCOBaHI y CIpaBi, aie (4) siKi He 3aCTOCOBYIOTHCS

B KOHKPETHIH cripaBi y pa3i BCTAHOBJICHHS iX CyIie-
peunocti KonctuTymii 63 BTpaTu YHHHOCTI.

3a pesympraraMu JIOCIHIIKCHHS CIIPOCTOBAHO
MOLIUPEHY TO3MIIII0 TIPO Te, IO CYAH HaIiJIeHI OB-
HOBa)KEHHSIMH BH3HABaTH TAKMMHU, 110 HE BiAIOBI-
narote KoncTtutymii, aktu, mono sikux Konctury-
nidani Cyn He 37IMCHIOE TIepeBIpKH B MeXax
KOHCTUTYII{HOTO MPOBaKEHHS. Y CIpaBax ILI0/0
OCKap)KCHHST HOPMAaTHBHO-TIPABOBUX aKTIB Cy0’€K-
TiB BJIQJIHUX IOBHOBAXEHb TaKi aKTH MEPEBIPSIOTH-
Cs Ha 3aKOHHICTH Ta BIAMOBIAHICTH AKTaM BUILOI
IOPUINYHOT CHIIH 1 32 HAIBHOCTI MiICTaB BU3HAIOTh-
¢ QJMIHICTPATUBHUMH CYyJIaMU TPOTHIIPABHUMHU
Ta HEUYWHHNUMH, A Y CIIPaBax Mpo OCKapKEHHs aKTiB
IHJMBIyallbHOT JiT — MPOTHIIPABHUMH 1 CKACOBY-
10Thca. HaToMicTh B IHIIMX CIpaBax, 30KpeMa Lu-
BUJTLHOTO Ta TOCIOIAPCHKOTO CYIOYHMHCTBA, Y pasi
BCTAHOBJICHHS CYNEPEUHOCTI MiX MIPABOBUM aKTOM,
SIKHH PETYITIOE CIIpHI TPaBOBITHOCHHH, Ta KoHCTH-
TYLI€I0 CYM HE 3aCTOCOBYIOTh TaKHH aKT, a 3aCTO-
COBYIOTh HOpMH KOHCTUTYIIIT IK HOpMH TIpsiMOT JTii
HE3aJIC)KHO Bi[l TOI'O, YN HAJICKUTH 1O IIOBHOBAKCHb
Koucrutymiitnoro Cyay TepeBipka Takoro akra.
Came B Takuii croci6, Ha MOIO JyMKY, BiIOyBa€ThCsI
JTIOTIOBHEHHSI KOHCTUTYIIHHOT FOPUCAMKIINI OopraHa-
MU CyJ0BO{ BlIaix Mij uac 3acrocyBaHHs KoHcTuTy-
i SIK aKTa MpsMoi Aii.
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Oleh Holiev

DIFFERENTIATION OF POWERS OF THE JUDICIARY
AND THE CONSTITUTIONAL COURT OF UKRAINE IN THE APPLICATION OF
THE CONSTITUTION AS AN ACT OF DIRECT EFFECT

Abstract

One of the conditions for effective interaction between the judiciary and the Constitutional Court of
Ukraine is a clear determination and differentiation of their powers in the application of the Constitution of
Ukraine as an act of direct effect. This differentiation helps to avoid duplication of powers, thereby
contributing to the coordinated activities of these authorities and ensuring legal certainty. Therefore, the
article examines the issues related to the differentiation of powers between the judiciary and the Constitutional
Court of Ukraine in the application of the Constitution of Ukraine as an act of direct effect.

The research focuses on the amendments to the Constitution of Ukraine in 2016 (on justice) and the
reform of procedural legislation at the end of 2017. These amendments established a new mechanism of
direct application of the Constitution of Ukraine by the judiciary, creating new challenges not only in terms
of interaction but also in the differentiation of powers between the judiciary and the Constitutional Court of
Ukraine. In the context of these changes, the author substantiates the differentiation of powers to verify
legal acts for contradiction and compliance with the Constitution of Ukraine, as well as constitutionality,
and formulates a definition of the relevant powers.

It is concluded that the judiciary is responsible for the verification of a legal act’s contradiction to the
Constitution of Ukraine, while the Constitutional Court of Ukraine is responsible for the verification of its
compliance (constitutionality). The ground for verifying the constitutionality of an act is an appeal of an
authorized subject to the Constitutional Court of Ukraine. The basis for the judicial authorities to verify
a legal act for contradiction is a motion of a party to a case or the initiative of a court in civil, commercial,
or administrative cases in which such a legal act is to be applied. The legal consequences of a contradiction
of a legal act include the non-application of such an act in a particular case without the loss of legal force,
except for normative acts adopted before the entry into force of the Constitution of Ukraine, as they are
valid to the extent that they do not contradict it. In contrast, the recognition of a law or other act as non-
compliant with the Constitution (unconstitutional) results in the invalidation of such an act from the date of
the Constitutional Court’s decision, unless otherwise provided by the decision itself, but not earlier than the
date of its adoption.

It is proved that it is necessary to review the position that the courts are authorized to recognize acts
non-compliant with the Constitution of Ukraine, which the Constitutional Court of Ukraine does not verify
within the framework of constitutional proceedings.

Keywords: constitutionality, compliance with the Constitution, contradiction to the Constitution, justice,
constitutional proceedings.
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WHOLESALE ENERGY SUPPLIES DISRUPTION
AS THE HUMAN RIGHTS BREACH: CHARACTERISATION
AND CAUSALITY ASPECTS

Abstract

This paper explores the intersection of energy security supply and human rights in Ukraine, focusing on
the implications of disruptions in the supply of wholesale energy products. Ukraine’s wholesale energy
sector is being under attack since early October 2023, with no legally sound reaction from the international
community. The article studies, past hindrance of the economic development and personal liability caused
by the attacks, the risks posed to human rights and other peremptory rules of public international law,
including access to essential services, health, and an adequate standard of living. By examining the legal
frameworks and international human rights standards, this study argues that sustained or significant
interruptions in wholesale energy supply constitute a breach of human rights and sufficient cause of action

by the Government of Ukraine under multilateral international instruments.

Keywords: Energy Security, Human Rights, Russia-Ukraine War, Wholesale Energy Products, Supply

Disruptions, War Crime, Crime of Genocide.

Introduction. Russian attacks on Ukraine’s
energy grid, as far as consensus goes, started in early
October 2022 with massive missile and unmanned
aerial attacks that continue, in a systematic way to
threaten civilians; millions of Ukrainian nationals
remained for hours, days and weeks without
electricity and the utilities that run on the power:
natural gas, water and heat. Access to electricity is a
basic human right. We submit that access to electricity
is not only a vital necessity for the well-being and
advancement of communities and individuals but
also a basic human right. Governments and
organizations must fight back the threats by Russia to
destroy essential power infrastructure through the
framework of the international treaties. In the
forward-looking assessment of the technology
development, the elements of the infrastructure
should include the downstream and upstream links in
the chain of supply.

Literature review. The United Nations’
Sustainable Development Goals (SDGs), 1 and 7,
assert that access to safe and affordable energy is
essential for human development,! which brings

! United Nations, Resolution adopted by the General Assembly
no. 70/1 on 25 September 2015 [without reference to a Main
Committee (A/70/L.1)]. Transforming our world: the 2030 Agenda
for Sustainable Development, https:/www.un.org/en/development/
desa/population/migration/generalassembly/docs/globalcompact/A
RES 70 1 E.pdf.

© Oleh Zahnitko, 2024

researchers to the thought that an access should be
ensured, and any obstacles removed? in the trilemma
of access, affordability and sustainability, balancing
of which establishes energy justice. It is a well-
established fact that energy is a crucial part of
everyday life and determines the quality of life, with
several themes in energy justice: distributive,
procedural, recognition and restorative.?

The energy justice then is explored in a number
of publications, concentrated mostly on the
distributive and recognition theme. For example,
the concept of energy poverty is explored in the
concept of access as a subjective right or entitlement:
according to Suastegui Macias, energy poverty
refers to the inadequate accessibility and
affordability of energy services.* They further argue
on the dichotomy of electrification and access to the
energy services, which should be balanced in the

2 Rigoberto Garcia Ochoa, Daniel Itzamna Avila-Ortega, and
Jordi Cravioto, “Energy services’ access deprivation in Mexico:
A geographic, climatic and social perspective,” Energy Policy 164
(2022): 112822, https://doi.org/10.1016/j.enpol.2022.112822.

* Inigo del Guayo, Lee Godden, Donald D. Zillman, Milton
Fernando Montoya, and José Juan Gonzdlez, Energy Justice and
Energy Law (Oxford: Oxford University Press, 2020), https://doi.
org/10.1093/0s0/9780198860754.001.0001.

4 J. A. Suéastegui Macias, A. J. Lopez Valenzuela, A. Acuiia
Ramirez, P. F. Rosales Escobedo, and A. H. Ruelas Puente, “Reduction
of energy poverty in Mexico by applying an optimization model
to residential energy tariffs,” Energy Reports 9 (2023): 3431-9,
https://doi.org/10.1016/j.egyr.2023.02.022.

© Hauionanbuuii yHiBepceuteT «KneBo-MorussiHCbKa akaieMis» (3aCHOBHHUK 1 BUIaselp), 2024
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assessment of whether the sustainability goal is
advanced. Cervantes and Solis define energy
poverty as an absence, in a household, of modern
energy products, such as electricity and gas, or
financial inability of a household to cover the costs
of the electricity and gas, going further and
suggesting the ways to fight energy poverty in the
centralized system of supply.’

An academic concept was offered for research
and policy development of energy poverty and fuel
poverty, their common points, overlapping and
distinctions to fight both phenomena.® A number of
technical literature pieces establish efficiencies of
the centralized grid with the wholesale energy
products optimizing the cost for the access to the
energy. Several measures to diversify the risk for the
security of supply and add flexibility were suggested
in the form of the coordination between transmission
and distribution (smart) grids’ as well as nuanced
balancing obligation with carve-out for the
settlements with the prosumer aggregators.®

The right of access to the energy go hand in
hand with concept of the energy poverty, through
negative concept rather than symbiotic relationship
as explained by Inigo del Guayo, “Where there is
poverty, there is no access or low access to energy
and where there is no access or low access to
energy, there is poverty”,’ although it is worth
noting that International Energy Agency (IEA)
departed from its definition of energy poverty of
2018 cited by del Guayo, and now simply recognizes
people with no access to electricity, which
worldwide has decreased by more than 45 % since
2010, primarily driven by Asia; IEA stresses that
760 million people has no access, with the most
dare situation in sub-Saharan Africa, where 20 % or
less of population have access to electricity.!”

5 Miguel Angel Marmolejo Cervantes and Lisa Reilly Solis,
“Energy poverty and social justice in Mexico: The rights of
electricity consumers,” The Electricity Journal 37, no. 2 (2024):
107372, https://doi.org/10.1016/j.tej.2024.107372.

¢ Kang Li, Bob Lloyd, Xiao-Jie Liang, and Yi-Ming Wei,
“Energy poor or fuel poor: What are the differences?”” Energy Policy
68 (2014): 47681, https://doi.org/10.1016/j.enpol.2013.11.012.

7 Wandry Rodrigues Faria, Gregorio Muiioz-Delgado, Javier
Contreras, and Benvindo Rodrigues Pereira Junior, “A trilevel
programming model for the coordination of wholesale and local
distribution markets considering GENCOs and proactive customers,”
Applied Energy 357 (2024): 122509, https://doi.org/10.1016/j.
apenergy.2023.122509

8 J. Mello and J. Villar, “Integrating flexibility and energy local
markets with wholesale balancing responsibilities in the context of
renewable energy communities,” Energy 282 (2023): 128853,
https://doi.org/10.1016/j.energy.2023.128853.

° del Guayo, Godden, Zillman, Montoya, and Gonzailez,
Energy Justice and Energy Law.

!0 International Energy Agency, Energy Access: Achieving
modern energy for all by 2030 seems unlikely, accessed May 18,
2024, https://www.iea.org/topics/energy-access.

The Energy Community Secretariat initiated
legal research to develop theories and process
strategies for Ukraine and energy asset owners
against Russia with the view of bringing the
perpetrator to justice and helping to restore the
Ukrainian energy sector by collection of the
damages suffered.!"" This is an innovative way of
mimicking support of the Ukrainian military by the
civil society and foreign governments through
shared funding. For the lack of better term, this
collective pro bono legal support can be branded
‘crowd-braining’. The legal community will be
crucial in engineering solutions and pushing for
a political decision to implement it.

Research methodology. This paper aims to
overview the status quo, related notions under the
public international law to argue that attacks leading
to wholesale energy disruptions and energy poverty
constitute a grave violation of the international
obligations by the Russian Federation. The Russian
and Belarus aggression against Ukraine presents
a case for legal characterization of the activities
leading to energy poverty. Since the recognition of
the right to access the energy gains academic
consensus, albeit on a different material, we will
concentrate in this paper predominantly on the
procedural and restorative aspects of energy justice
in the context of the Russia-Ukraine war’s
implications on the multilateral instruments of
human right law. The qualitative side will
concentrate on analyzing Russia’s attacks as a
violation of the public international law. We will
aim to overview and interpret the body of public
international law in an outline that can generalize
the restrains on the cause of action and the relief
available to Ukraine, so that the results can be used
for research and policy development by the
government of Ukraine, its partner governments as
well as international organizations concerned with
the poverty, energy access and restorative justice in
case of international conflicts. Eventually, the
results can be used for bringing the aggressor
countries to accountability.

Findings. The access to the energy as a global
sustainability goal has two prongs of (a) the access
to the energy (actual functioning grid, i.e., supply
side) and (b) affordability (supply side), the lack of
which results in fuel poverty. Depriving the
population of either access or affordability or both
would be sufficient to constitute the energy poverty
given that the home grid or micro grid technology is
accessible but less affordable.

' Energy Community, “Ukraine Legal Support Platform,”
accessed May 18, 2024, https://www.energy-community.org/Ukraine/
platform.html.
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An attack on the wholesale energy infrastructure,
which is a civilian object, constitutes the breach of
international law. Wholesale is defined, for our
purposes, as a volume extending to more than one
household, although for the purpose of the market
transparency threshold is higher and this is how the
term became known and primarily used.'? While
some might maintain that electricity is used equally
by the civilians and the military, the laws of war
clearly maintain that military targets must not be
attacked where the consequence expected is an
excessive civilian casualty or a cause thereof, or
damage to civilian objects, or a combination.'®
While neither Ukraine nor Russia had ratified the
Rome Statute, each country owes an obligation to
do everything feasible to assess proportionality of
any attack in the context of any concrete and direct
anticipated military advantage stems from 1949
Geneva Convention on the protection of the
civilians, in particular, women and children as well
as the provisions pertaining to the hospitals.'
Intentional disproportionate attack with the
knowledge or anticipation of clearly excessive
civilian casualties and damage constitutes a war
crime of Russia, where Rome Statute provisions can
be illustrative of the prohibited actions' if not
peremptory rules of international humanitarian law.

Besides, electricity access is already well
established within the framework of human rights,
either as an implicit attribute of a pre-existing right
such as non-discrimination or sustainable
development or explicitly in the context of eliminating
discrimination against women. The body of the
environmentally conscious studies on the sustainable
and affordable in the recent past helped to establish a
broad acknowledgement by states of the desirability
of eliminating energy poverty — for all, but particularly
for the rural poor, and women.'®

12 Regulation (EU) No 1227/2011 of the European Parliament
and of the Council of 25 October 2011 on wholesale energy market
integrity and transparency, Official Journal of the European Union,
Articles 2(4) and 2(5), https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=uriserv%3A0J.L _.2011.326.01.0001.01.ENG&toc=0J
%3AL%3A2011%3A326%3ATOC.

13 Rome Statute of The International Criminal Court adopted
on 17 July 1998, Article 8(b)(iv), https://legal.un.org/icc/statute/99
corr/cstatute.htm.

4" Geneva Convention relative to the Protection of Civilian
Persons in Time of War adopted on 12 August 1949 as amended,
Article 12, https://www.ohchr.org/en/instruments-mechanisms/
instruments/geneva-convention-relative-protection-civilian-
persons-time-war.

5" Rome Statute of The International Criminal Court adopted
on 17 July 1998, Atrticles 6, 7.1(b), 7.2(b), 8.2(b)(iv) and (xiii),
8.2(e)(xii), https://legal.un.org/icc/statute/99 corr/cstatute.htm.

' Stephen Tully, “The Human Right to Access Electricity,”
Electricity Journal 19 (2006): 30-39, https://doi.org/10.1016/].
t€j.2006.02.003.

The provision of electricity is recognized as an
essential component of human rights, both implicitly
and explicitly, to ensure non-discrimination,
sustainable development, and the elimination of
discrimination against women. States also widely
acknowledge the importance of eradicating energy
poverty, especially for underserved populations such
as the rural poor and women.'” Access to electricity is
crucial for the realization of various human rights,
including the rights to health, education, and a decent
standard of living. ‘Electricity access is already well-
established within the framework of human rights,
either as an implicit attribute of a pre-existing right
(non-discrimination, adequate living standards,
housing, health, and sustainable development) or
explicitly in the context of eliminating discrimination
against women’ .8

Accountability of the aggressor state is a
challenge from several angles as we will see below
with the review of the formal elements of a crime.
Some instances of the liability require more elements
than others, for example strict liability applies for
nuclear incidents' 2 2! whereas the crimes against
humanity provide the liability only if the person
acted with intent and knowledge as the Assembly of
States Parties to the Rome Statute, cf. Official
Records, 2002. Therefore, establishing the act, the
intent, concurrence, causation and the harm would
be a minimum scope of review and proof required to
complete the intellectual exercise and we will strive
to provide an outline per classic doctrine of the
elements of the crime.

The outlawed act. While ‘the scorched earth’
policy has been known for millennia and was
specifically made a war crime, the electricity
presents a new case and requires additional support
in terms of procedural tools and material law
background.

17 F. S. Javadi, B. Rismanchi, M. Sarraf, O. Afshar, R. Saidur,
H. W. Ping, and N. A. Rahim, “Global policy of rural electrification,”
Renewable and Sustainable Energy Reviews 19 (2013): 402-416,
https://doi.org/10.1016/j.rser.2012.11.053.

18 Tully, “The Human Right to Access Electricity.”

19 Convention on Nuclear Safety adopted on 17 June 1994 by
a Diplomatic Conference convened by the International Atomic
Energy Agency at its Headquarters, Article 9, https://www.iaea.org/
publications/documents/infcircs/convention-nuclear-safety.

2 Vienna Convention on Civil Liability for Nuclear Damage
adopted on 21 May 1963, Article IV, https://www.iaea.org/topics/
nuclear-liability-conventions/vienna-convention-on-civil-liability-
for-nuclear-damage.

2l Convention on Third Party Liability in the Field of Nuclear
Energy of 29 July 1960, as amended by the Additional Protocol of
28 January 1964, by the Protocol of 16 November 1982 and by the
Protocol of 12 February 2004, NEA (2023), Paris Convention on
Third Party Liability in the Field of Nuclear Energy: Unofficial
consolidated text and exposé des motifs, OECD Publishing, Paris,
Article 3, https://www.oecd-nea.org/jems/pl_79139/paris-convention-
consolidated?preview=true.
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Russia has ratified and/or acknowledged
successorship of the USSR obligations under
a number of public international law instruments on
human rights, both with general scope and specialized
object of protection — Russian Federation undertook
to comply with 11 out of 18 major international human
rights treaties listed by the Office of the United
Nations High Commissioner for Human Rights (UN
OHCHR), among them general instruments included
International Covenant on Civil and Political Rights
and (the first) Optional Protocol to it (ICCPR),
International Covenant on Economic, Social and
Cultural Rights (ICESCR), and International
Convention on the Elimination of All Forms of Racial
Discrimination. Human Rights instruments protecting
vulnerable social groups include Convention on the
Elimination of All Forms of Discrimination against
Women and Optional Protocol to it, Convention on
the Rights of the Child and two of three Optional
Protocols to it. Finally, UN treaties ratified by Russia
prohibiting specific forms of the human rights abuses
and violation are Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or
Punishment. 1948 Convention on the Prevention and
Punishment of the Crime of Genocide (CPPCG) is not
a part of package monitored by UN OHCHR but can
also be part of the last group. Russia had acceded to
CPPCQG as a self-proclaimed successor of the Union
of Soviet Socialist Republics. Incidentally, Russia is
also a successor to the declaration, by the USSR, that
“all the provisions of the Convention should extend to
Non-Self-Governing  Territories, including Trust
Territories”. Thus, Russia deprived themselves of the
argument that some of the international law obligations
of the CPPCG do not apply with respect to the non-
recognized governments or regimes in post-2014
Ukraine.”?> To be fair, Belarus and Ukraine made
identical declarations and had not withdrawn them
ever since.

ICCPR guarantees in its Article 6.1 that “Every
human being has the inherent right to life. This right
shall be protected by law. No one shall be arbitrarily
deprived of his life.”

In its public stance, being not so fond of the civil
and political rights of the person,? Russia remained a
champion of the cultural, economic and social human
rights, in particular, to the ‘the right of everyone to an
adequate standard of living for himself and his family,

22 Deutsche Welle, “Putin rejects Ukraine ‘coup’,” March 4,
2014, accessed July 15, 2024, https://www.dw.com/ru/
proryv-vsu-na-vostoke-glavnye-sobytia-200go-dna-vojny-rossii-
protiv-ukrainy/a-63086395.

# Russia will no longer participate in the Council of Europe:
a problematic Member State who could not commit to peace,
March 10, 2022, ECHR blog, accessed May 18, 2024, https://www.
echrblog.com/2022/03/russia-will-no-longer-participate-in.html.

including adequate food, clothing and housing, and
to the continuous improvement of living conditions’
(ICESCR, Artticle 11) and ‘the right of everyone to
the enjoyment of the highest attainable standard of
physical and mental health. ... The steps to be taken
by the States Parties to the present Covenant to
achieve the full realization of this right shall include
those necessary for: (d) The creation of conditions
which would assure to all medical service and
medical attention in the event of sickness’ (ICESCR,
Article 12). This provision prima facie makes
unlawful denying access to the life-supporting
devices inside and outside the hospitals, to the
lifestyle accessories that run on electricity for the
people who are handicapped (bionic prosthetics,
electric wheelchair, artificial kidney, oxygen camera)
or have chronic medical condition (sleep apnea
machines, blood dialysis). While generation may be
available and, to certain extent, affordable to the
general population, the handicapped person is
vulnerable to any interruption of the access to the
supply of the electricity, including disruption of the
elevators and public transport. This social strata of
the people, one can argue, is the most sensitive to the
disruptions of the heat and power supply, they are
vulnerable on the brink of life and death situations.
In the less controversial area of women rights,
the states have long been consistently acknowledging
the desirability of improving consumer choice in
accessing adequate, reliable, affordable, high-
quality, economically sustainable access to the
utilities, that the state parties must “take all
appropriate measures to eliminate discrimination
against women in rural areas ... and, in particular,
shall ensure to such women the right ... to enjoy
adequate living conditions...”** Adequate living
condition 1is, arguably, a part of the dignity and,
thus, denying an access to the electricity and other
energy products can be characterized as torture, as
denial of access to the heat, water and medical
assistance can be and indeed “is inflicted by or at the
instigation of or with the consent or acquiescence of
a public official or other person acting in an official
capacity”, and such disruption of access to the
utilities caused “severe pain or suffering, whether
physical or mental, ... intentionally inflicted on
a person”.® The torture is further prohibited and

24 United Nations, 1979 Convention on the Elimination of All
Forms of Discrimination Against Women, Article 14(2)(h), https://
www.ohchr.org/en/instruments-mechanisms/instruments/
convention-elimination-all-forms-discrimination-against-women.

> United Nations, Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment adopted on
10 December 1984, Article 1(1), https://www.ohchr.org/en/
instruments-mechanisms/instruments/convention-against-torture-
and-other-cruel-inhuman-or-degrading.
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“Injo exceptional circumstances whatsoever, whether
a state of war or a threat of war, internal political
instability or any other public emergency, may be
invoked as a justification of torture”* All
instruments were ratified by Russia and contain
dispute resolution clauses that give jurisdiction to
the UN International Court of Justice.

In addition, CPPCG prohibits “Deliberately
inflicting on the group conditions of life calculated
to bring about its physical destruction in whole or
in part” (Article 1I(c)). Attacks on the wholesale
energy infrastructure, as evidenced, endanger the
lives of those reliant on continuous electricity and
may compel other civilians to leave if these
interruptions persist for extended periods. Ukraine
has recently secured a favorable judgment under
the CPPCG cause of action’’ and possesses a
competent team with ample resources to promptly
file another complaint based on a separate cause of
action. This action can be taken without the need to
await evidence for other CPPCG violations, such as
the massacre in Bucha (a breach under Article I1(a))
or the forcible transfer of children (a breach under
Article II(e)).

Guilty mind and concurrence. A claim can be
made that Russia, and its army is denying the lives
of the non-combatants, in particular civilians that
may not help combatants directly or, as one can
maintain, indirectly through ensuring universal
access to the electricity, including, among others,
defense facilities as well as defense and dual-
purpose technology. The central government of the
aggressor state is deliberately creating informational
chaos to obscure its attack on Ukraine’s wholesale
energy infrastructure. The Russian government has
issued numerous official statements, many of which
are misleading, false, or self-serving. For example,
repeatedly accused Ukrainian army of shelling
Zaporizhzhia Nuclear Power Plant®® or destructing
Kakhovska dam — with the purpose, allegedly, to
cut water in the canal to the Crimean peninsula®’;
Russia claimed that civilian infrastructure is used
for military purposes®® and, most recently, that

% TIbid., Article 2(2).

?" International Court of Justice, Allegations of Genocide
under the Convention on the Prevention and Punishment of the
Crime of Genocide (Ukraine v. Russian Federation): Judgement of
2 February 2024, https://www.icj-cij.org/sites/default/files/case-
related/182/182-20240202-jud-01-00-en.pdf.

2 Reuters, “Russia-installed official accuses Ukraine of fresh
shelling of nuclear plant,” August 30, 2022, https://www.reuters.
com/world/europe/russia-accuses-ukraine-fresh-shelling-nuclear-
plant-2022-08-30/

2 BBC, “Ukraine dam: What we know about Nova Kakhovka
incident,” June 8, 2023, https://www.bbc.com/news/world-europe-
65818705.

3 Radio Free Europe / Radio Liberty, “Russia Targets Port
Installations, Civilian Facilities in Southern Ukraine, Causing

Ukrainian government is in conspiracy to sabotage
Kyivska and Kanivska dams on the Dnieper.!

However, within the framework of non-totalitarian
legal traditions such attacks are inherently illegal and
constitute a clear violation of international law when
using the key concept of wholesale energy products in
relation to hypothetically self-sustaining households
capable of producing their own heating and electricity.

Russian tactics of heavy shelling and massive
attacks on the infrastructure nods is, allegedly,
unparalleled in terms of resources devoted to
committing this particular type of the war crimes.
Hence, the need to properly investigate all attacks,
where each combined missile and drone strike
involved hundreds or even thousands of people,
immediately renders the probability of judgment
quite distant, even with the special tribunal. The need
of committing the investigation task force, train and
coordinate operatives, detectives, prosecutors and
judges can be compared with social transformation of
post-World War II Germany (Entnazifizierung) by
the Allied Forces, except on the larger country of
Russia with smaller resources that Ukraine and its
partners in the international community currently
have at their disposal.

It should be reminded that International Criminal
Court has issued warrants of arrest for four (to date)
Russian citizens in connection with the damage to
civilian infrastructure, in particular, energy objects:
two in March, 2024 — for Sergei Kobylash, the
Commander of the Long-Range Aviation of the
Acrospace Force in 2022-2023 and Viktor Sokolov,
Commander of the Black Sea Fleet in 2022-2023;
and two in June, 2024 — for Russia’s former Minister
of Defense Sergey Shoigu and Valery Gerasimov,
incumbent Chief of the General Staff of the Armed
Forces of the Russian Federation and First Deputy
Minister of Defense of the Russian Federation. One
of the bases to seek prosecution of the high-ranking
defense agency officials was determination by the
judges that conducted acts were part of the policies
by the Russian State, moreover, as of June 2024, the
acts were continuing.’> While the warrants are not
made public “in order to protect witnesses and to

Deaths, Damage,” July 21, 2023, https://www.rferl.org/a/russia-
targets-port-southern-ukraine/32511356.html.

31 The New Voice of Ukraine, “Russia claims Ukraine plans
Kyiv and Kaniv dams sabotage,” July 12, 2024, https://english.
nv.ua/nation/russia-lies-ukraine-allegedly-plans-blow-up-kyiv-
hydroelectric-power-plant-and-kaniv-reservoir-50434439.html.

32 International Criminal Court | Cour Penale Internationale,
Situation in Ukraine: ICC judges issue arrest warrants against
Sergei Kuzhugetovich Shoigu and Valery Vasilyevich Gerasimov,
press-release, June 25, 2024, https://www.icc-cpi.int/news/
situation-ukraine-icc-judges-issue-arrest-warrants-against-sergei-
kuzhugetovich-shoigu-and.
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safeguard the investigations”, the reasonable
assumption can be made that materials leading to
the warrants could be sufficient or constitute
substantial part of the evidence, sufficient to meet
the standard of proof for intent and concurrence in
the violation of the human rights instruments that
protect individuals from the energy poverty. At the
same time, the ICC statement raises two questions.
First, whether the court limited its analysis only to
the strikes to the ‘electric infrastructure from at
least 10 October 2022 until at least 9 March 2023,
thus, setting aside issues of the harm to district
heating, water and/or natural gas supply. Second,
whether a sitting tribunal would determine a person
accountable for the attacks preceding October 2022
as well as the continuation of the attacks, whereas
Sergey Shoigu was transferred to a different function
in the Russian government as of middle May 2024.

In this respect, it may be helpful to establish
a date when the attack began and, in retrospect, to
determine whether the attacks, in their different
forms, were a part of a single plan and/or intent. It
should be noted that Zaporizhzhia Nuclear Power
Plant (ZapNPP) was a primary target of the Russian
offensive in the beginning of 2022, and was attacked
as early as March 5, 2022 and became a subject of
the UN Security Council Debate with a reminder, by
Rosemary DiCarlo, UN Under-Secretary-General
for Political and Peacebuilding Affairs, that Russia
has to abide Article 56 of the Protocol additional to
the Geneva Conventions of 12 August 1949, and
relating to the protection of victims of international
armed conflicts, which provides protection, against
military attacks, to ‘works or installations containing
dangerous forces, namely dams, dykes and nuclear
electrical generating stations’.** The nuclear plant
was seized by the Russian army on March 5, 2022.3
Noteworthy, ZapNPP accounts for half of the
installed nuclear capacity in Ukraine, and, therefore,
up to 30 % of the electricity annually produced in
the country prior to 2022. It is the largest single
piece that can be used to deprive Ukraine of
electricity and it was declared a property of the
Russian government on October 5, 2022.%° Not only

3 UN News, “Security Council debates Russian strike on

Ukraine nuclear power plant,” March 4, 2022, https://news.un.org/
en/story/2022/03/1113302.

3 World Nuclear Association, Ukraine: Russia-Ukraine War
and Nuclear Energy. Timeline — key events, updated April 15, 2024,
https://world-nuclear.org/information-library/country-profiles/
countries-t-z/ukraine-russia-war-and-nuclear-energy#zaporizhzhia-
nuclear-power-plant.

3 Radio Free Europe / Radio Liberty, “Zaporizhzhia Nuclear
Plant Declared Russian ‘Federal Property’ After Putin Signs
Annexation Decrees,” October 5, 2022, https://www.rferl.org/a/
ukraine-russia-us-aid/32066068.html.

is it taken out of the security of supplies to Ukraine’s
population on the government-controlled and
occupied territories, but it also actually consumes
significant amounts of energy for stabilization of its
reactors’ cooling.*®* Same could be said for
Chornobyl Nuclear Power Plant and the disturbance
of the contamination sites.

By June 2022, the renewable energy sector in
Ukraine was negatively affected by the Russian
Federation’s invasion so that 90 % of the wind
power capacity, more than 30 % of solar PV
installations and over 50 % of thermal plants were
reported by UNECE and REN21 as out of
operation.”” The same report estimates partial or
complete destruction of generation capacity in
Ukraine at 5 % already by June 2022.

In September 2022, Russia heavily shelled
power and district heating infrastructure in
Kharkivska oblast, including Kharkivska Heat and
Power Plant-5, the largest power generation
installation in the regions affected,® following
successful pushback by Ukrainian forces of defense
a few days earlier. As a result, several oblasts were
affected — Dnipropetrovska (including dam in
Kryvyi Rih), Donetska (Slovianska TPP),
Kharkivska (Zmiivska TPP, Kharkivska HPP-5 as
mentioned), key power transformers in Poltavska
and Sumska oblasts — all reported major issues with
supply of electricity and water.

Together, the facts in the timeline prior to the
heating season of 2022-2023 and the attacks
afterwards paint a holistic mission by the Russian
Federation to deprive Ukrainian people of
a universal and affordable access to electricity, often
related to an access to water and district heating. It
must be established that the energy infrastructure of
Ukraine was attacked, with intent and knowledge,
by the Russian Federation from the outset of direct
aggression in 2022, with attacks that intensified
from time to time. Seizure of ZapNPP was one of
the first successful milestones in implementation of
the criminal plan.

36

Radio Free Europe / Radio Liberty, “Russia Says Main
Power Line to Zaporizhzhia Nuclear Plant Goes Down,” May 23,
2024, https://www.rferl.org/a/ukraine-russia-zaporizhzhya-nuclear-
power/32960891.html.

37 UNECE Renewable Energy Status Report 2022, prepared
jointly by the Renewable Energy Policy Network for the
21st Century (REN21) and the United Nations Economic
Commission for Europe (UNECE), accessed July 15, 2024, https://
unece.org/sustainable-energy/renewable-energy/unece-renewable-
energy-status-report.

3% Deutsche Welle, “Breakthrough of the Ukrainian Armed
Forces in the East: the main events of the 200th day of the war,”
September 11, 2022, accessed July 15, 2024, https:/www.dw.com/en/
putin-ouster-of-ukrainian-president-was-an-unconstitutional-
coup/a-17472054.
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Harm and causation. The sheer breadth of the
damages is coming from the dense grid networks and
high generation capacity available in Ukraine, both
far exceeding domestic consumption and capable of
ensuring proportionally much higher transit. It is
allegedly unmatched by other examples in history
because, in particular, the last extensive wars in
Europe happened before universal access to the
electricity and other big conflicts had involved limited
industrialized areas. Thus, establishing the single
methodology and determining the damage under the
circumstances of continuous repairs and damages is
a complex task with thousands of surveyors to be
recruited, trained and coordinated, the databases
compiled, validated, verified and updated. With the
dozens of companies involved, mechanics to preserve
the cause of action and, potentially, funding and
assignment of the claims to ensure that all the war
crimes have just resolution. Assessment of the damage
is another potentially contentious issue, a strategy
“build back better Ukraine’ is widely advocated to
make zero emission technologies and underground
grid abackbone ofthe new economy while abandoning
outdated coal, oil and gas generation plants that were
destroyed. Procedurally, however, Russia had taken
steps against straightforward liability for the attacks
on civilian objects: back in 2019, the country had
withdrawn its declaration on authority of the
International Fact-Finding Commission established to
investigate serious violations of the Geneva
Conventions and Protocol I to it. Therefore, while
Ukraine can borrow methodology for assessment of
the damages to ZapNPP, for example, the acceptance
of such assessment can be stuck with obstruction of
the adjudication and/or negotiations by the perpetrator.

Incidentally, since Protocol I also directly protects
the river dams from military attacks, the same
analysis of the human right violations would apply to
the destruction of Kakhovska dam, destroyed on June
6, 2023 and called “possibly the most significant
incident of damage to civilian infrastructure since the
start of the Russian invasion of Ukraine in February
2022” by UN Under Secretary-General for
Humanitarian Affairs and Emergency Relief
Coordinator, Martin Griffiths in his remarks to the
UN Security Council on Ukraine, 6 June 2023.%
Many also argue that Kakhovska dam and HPP
should not be restored, at least not at the same scale
and the land resources are used in a sustainable eco-
friendly way: the creation of the cascade of Dnieper

3 UN Office for the Coordination of Humanitarian Affairs, News
and Press Release, Jun 6, 2023, https:/reliefweb.int/report/ukraine/
under-secretary-general-humanitarian-affairs-and-emergency-relief-
coordinator-martin-griffiths-remarks-un-security-council-ukraine-6-
june-2023.

reservoirs back in 1930-1970 activated destructive
exogenous processes that led to the destruction of
coastal ecosystems, forest vegetation, black earth
soils, buildings and structures, roads and other
communications systems. Environmental science has
been proving that the plain river is damaged by
artificial water stocks while transport purposes and
access to the drinking water can be achieved by other
means, much less invasive to the ecosystems.*
Accordingly, the program of the Dniester River new
reservoirs was halted since 2017; besides, the
environmental academics have been pleading
deregulation of the Dnieper basin for many decades
and alternative river transportation solutions from the
19 century, whereas the Dnieper rapids can be used
to produce electricity by the tidal and the flow
technologies using the current flows of the river.
Thus, a counterargument of restoring natural balance,
albeit violently, through deregulation of the flow
should be analyzed and countered rather than bluntly
dismissed. At the very least, the evaluation of the
damage should use not only the replacement or the
restoration cost method.

Technological advancements in the 20" and
21% centuries have established centralized natural gas
and electricity infrastructures, along with nationwide
wholesale energy markets, as essential components
of modern living and electricity access. While
efforts toward decarbonization, along with scalable
energy storage solutions, can enhance the resilience
of infrastructure nodes and sub-nodes and empower
consumers to become producers (“prosumers”),
national grids and inter-state connectors will remain
indispensable for ensuring security of energy supply.
Therefore, the references to alternatives available to
Ukrainian households would not hold the systematic
scrutiny.

The Russian Federation, in planning its attacks
on the electricity and natural gas infrastructure, is
well aware of the state of technology in Ukraine,
dependence of many people on the devices that run
on electricity for the food preparation and storage,
and the district heating system that uses pumps for
the water and the fuel. Natural gas is widely used for
the cooking and the heat generation in millions of
households. Depriving people of electricity for
a significant period would amount to sickness,
aggravated disease and death. In fact, with the
similar or harsher climate conditions compared to
Ukraine, the Russian Federation and Belarus have

40 Shapar A., Shmatkov H., and Skrypnyk O., “Komu potribni
vodoskhovyshcha” [“Who needs open water reservoirs”], 2000 16-19,
August 7-12, 2020, in The press service of the NAS of Ukraine,
accessed May 18, 2024, https://www.nas.gov.ua/UA/Messages/
Pages/View.aspx?MessagelD=6751 [in Ukrainian].
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quite similar levels of reliance on the centralized
energy infrastructure.

The technology of the small-scale power
generation is widely available, making claim by
Ukraine objectionable on the ground that the
damage caused could or was largely avoided
through, in particular, off-grid generation such as
invincibility hubs (punkty nezlamnosti) deployed in
the Ukrainian cities when the district heating was
failing due to power grid damage. The debate,
therefore, could be refocused into the affordability
issue of the off-grid generation as well as the use of
health-damaging (less environmentally friendly)
power generation technology. The natural gas
substitutes are also available, but are heavily
dependent on the core infrastructure: the LPG and
PNG sources come from a few production facilities
that takes quarters if not years, whereas electricity-
generating mobile devices were bought, installed
and operated in the hundreds of thousands as off-
shelf products in various sizes — from energizing
a single-device (0.5 kW) to backing up a block of
apartments (0.5-1 MW). The generation for own
needs has been used along with the storage at the
level of the household appliance. The argument also
should be held against the energy poverty
benchmark, which the UK government recognized
to be at 10 % of the household income and 20 % for
extreme poverty.*! Ukrainian government, while it
did not define the energy / fuel poverty, established
15 % of the household income as a threshold for
subsidies on the utility bills, which includes, along
with the electricity, heating and cooking energy,
also water, sewage and solid waste disposal; the
threshold will be raised to 20 % after the martial law
expires.”? The costs in excess of the benchmark
could be proved by averaging income and costs
indicated by IEA* or International Renewable
Energy Agency (IRENA) on the relevant technology
of the household or multiapartment building scale.*

The wholesale energy product studies come to
help with their consensus that a centrally dispatched
power system provides better security supplies and,
besides, a competitive and transparent market of the

4 del Guayo, Godden, Zillman, Montoya, and Gonzalez,
Energy Justice and Energy Law.

4 Cabinet of Ministers of Ukraine, On the new amount of

expenses for housing and communal services payment, the purchase
of liquefied gas, solid and liquid stove fuel in case a housing subsidy
is provided, Resolution 1156, July 27, 1998, Section 1, https://zakon.
rada.gov.ua/laws/show/1156-98-%D0%BF#Text [in Ukrainian].

4 International Energy Agency, Energy System, accessed
May 18, 2024, https://www.iea.org/energy-system.

4 International Renewable Energy Agency, Renewable Power
Generation Costs in 2022, accessed May 18, 2024, https://www.
irena.org/Publications/2023/Aug/Renewable-Power-Generation-
Costs-in-2022.

wholesale energy products is the most effective.®
Quick addition of the self-generation, which is not
only more expensive but also less sustainable and
less efficient alternative to the centralized grid, ticks
all three items on the energy injustice checklist. We
submit that such degrading transformation of the
supply side in Ukrainian energy system amounts to
coercive  practice that threatens political
independence (due to fragmentation of the energy
supplies) and, as a consequence, threat to the
territorial integrity, both contrary to the principles of
the UN Charter, Article 2(4).

While scalable energy storage for the bare
household needs (e.g., lighting, communications,
refrigerators) is on the brink of commercialization,
scalable facilities remain in the testing or pilot stage.
The alternatives for heating, in the multiapartment
houses especially, remains a huge issue and can
indeed, be argued to cause big cities in particular, all
with some portions already affordable and
subsidized by the state. The claim of the breach of
the right to life, therefore, has its merit primarily in
the context of cold weather during late October —
early April, exactly the front and center of the
Russian attacks on the energy infrastructure in the
ninth year of aggression, that is, during first
15 months after military intervention under its own
flag in February 2022.

The wholesale energy products can be viewed as
the single object of the power attack, since the
supply of the natural gas is undercut when electricity
is not available, whereas much of the electricity
supply, especially on the balancing and ancillary
side of the market, is dependent on the availability
of the natural gas. With evolving technologies for
renewable electricity and energy storages that are
mutually dependent might change, albeit not by
decoupling the natural gas and electricity but by
awider mix of the energy products, such as hydrogen
and biomethane. Water and heat are products of
their own markets although they are, necessarily,
derivatives of the wholesale energy products
whenever supply of any scale is concerned.

On the physical side of electricity and the natural
gas infrastructure, Ukraine’s wholesale energy
products are, ultimately, one and the same with the
molecules and electrons of the ENTSO territories.
Member-states of the Energy Communities and the
companies operating in this common energy space
are part of the environment. That is, they sustain
damages — (a) as an indirect cost for technical

4 Kashif Imran and Ivana Kockar, “A technical comparison of
wholesale electricity markets in North America and Europe,”
Electric Power Systems Research 108 (2014): 59-67, https://doi.
org/10.1016/j.epsr.2013.10.016.
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support with the frequency reserves to prevent
failures of the Ukrainian system; (b) direct cost of
enhancing own safety and security of supplies —
through increased reserves for network resilience,
safeguards, repairs after cyberattacks and mysterious
incidents, for example, damaged underwater
pipelines and cables in the Baltic Sea, provided, the
investigation proves causal connection to the
activities of Russia or its allies; (c¢) indirect cost of
higher prices on the natural gas and electricity
caused by decrease of Ukrainian export and
diversification of supplies.

Efficiency of the market for the wholesale
energy products suffered due to suspension of the
transparency data  publication, delays in
introduction of the insider platforms, reporting of
the trades under Regulation (EU) No 1227/2011
(aka REMIT) and the quotes under REMIT II* as
regards improving the Union’s protection against
market manipulation on the wholesale energy
market), which can be established as systemic
losses of two kinds: (a) idle reporting infrastructure;
and (b) enabled market manipulation and insider
trading that causes prices spikes or prevents the
prices from falling.

Power traders can suffer significant damages due
to market intransparency, which impedes their
ability to make informed decisions and manage
risks effectively. Key issues include (a) financial
losses due to inaccurate pricing information and
resulting poor trading decisions; (b) increased risk
exposure to market volatility due to incomplete
dataset on the historical trends, making hedging
difficult; (c) mentioned above competitive
disadvantage due to inferior information in
comparison to a few well-connected participants;
(d) operational inefficiencies due to increased costs
of market intelligence and wrong hedging; (e) direct
losses due to enabled price manipulation and insider
trading, as well as indirect losses on the compliance

exercise caused by internal and external
investigations, litigations etc. as well as harm to the
business  reputation. Market intransparency

undermines the trust and efficiency of power trading,
ultimately harming the broader energy market and
its stakeholders, martial law circumstances being no
different in consequences. Accordingly, a case law
on the damages suffered by the traders for
intransparency should be developed. Part of the
intransparency damages could be attributed to the

4 Regulation (EU) 2024/1106 of the European Parliament and of
the Council of 11 April 2024 amending Regulations (EU) No 1227/2011
and (EU) 2019/942 as regards improving the Union’s protection against
market manipulation on the wholesale energy market, https:/eur-lex.
europa.cw/legal-content/EN/TXT/?uri=celex%3A32024R 1106.

(over)reaction of the regulators, who are only now
adjusting data exchange protocol appropriate for the
circumstances,?’ but main causation can be placed
on Russia as the perpetrator of the attacks.

Similarly, a causal link is present for the case of
regulated retail prices on the electricity as well as
ban on export and moratorium on retail price hike
for the natural gas in Ukraine introduced soon after
the start of the 2™ phase of Russia’s aggression, i.e.,
after February 2022. The only difference between
the natural gas and the electricity markets is that the
former had halted the retail pricing mechanics and
free export whereas the latter had deferred price
liberalization (still in place as of the day of the
article). Regulated prices in the energy market can
lead to several detrimental effects on both traders
and producers, such as: (a) financial losses due to
suboptimal distribution of value, with reduced profit
margins for traders who buy and prices below the
cost of production for the producers, (b) reduced
investment incentives both in the trading
infrastructure and the production stages from
deposit exploration to downstream fuel production,
stifling industry growth and innovation; (c) market
distortions that make difficult for traders to manage
risks and for producers to underinvest or overinvest
in the production and relevant resources with
resulting supply shortages or surpluses; (d) negative
cash flow due to inelastic overhead costs of
compliance and administrative burdens that does
not reward productivity. As a result, the state will
bail out some of the players, increasing structural
distortion and the share of the public sector. Thus,
regulated prices undermine the economic viability
and operational efficiency of the energy market,
leading to broader market inefficiencies and
hindering the sector’s growth and development —
the method for calculation of the damage and
allocating the part to the aggressor state has yet to
be proposed.

The donor countries and companies contributed
funds and equipment aiding access to Ukrainian
wholesale energy products and risking or incurring
shortage of supply and price inflation on the
equipment for generation and networks. Those
donors incurred direct and indirect costs that would
not be recoverable under normal circumstances, if
only Civil Code and Commercial Code principles of
loss recovery were to apply. The ecosystem of
compensation should take into account these donors
as potential claimants and award them with the
standing as well as ranking among the creditors with

47 Oleh Zahnitko, “Legal Ensure of Transparency of Data on
Wholesale Energy Products,” Economics and Law 2 (2024): 50-63,
https://doi.org/10.15407/econlaw.2024.02.050 [in Ukrainian].
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the claims to the (frozen) assets of the Russian
government and delinquent civil servants, officers
and soldiers.

The immense and complex task requires not
only innovation but also the systematic effort on
the part of the legislature. The class action,
litigation funding and more generous legal fees
should be part of an approach for bringing Russia
to justice for its war crimes and ensuring
a fundamental right of every citizen to access
energy, lighting, water and heating.

Conclusions and implications. The attack by
Russia on Ukraine’s wholesale energy system
appears, in retrospect, an intentional, pre-planned
and consistently executed aspect of the aggression,
which started in February 2022 and first milestone
completed with the seizure of ZapNPP, second
phase — incapacitation of the renewables within the
first months and the third — attack on thermal
generation and co-generation, which started in
September 2022. The coordinated strikes by long-
range missiles and drones since early October 2022
was an eventual escalation through a wider range of
weaponry to achieve the initial goal.

While it is unclear, whether ICC considered
attacks on the non-electricity infrastructure in its
2024 rulings on issuing the warrants of arrests, the
same elements of a crime are present, in our view in
attacks to water and district heating infrastructure as
well as, to a lesser extent, natural gas transportation
and distribution infrastructure.

The assessment of the damages after the attacks
requires vigorous effort. The replacement cost
method of valuation does not seem appropriate with
respect to thermal and nuclear facilities without
adjustment due to ageing fixed assets of the
generating facilities. An adjustment for the
optimization of the wholesale energy systems in
technology and efficiency should be considered as
a factor. Another aspect to be taken into account is
environmental factors — installation, utilization and
conservation costs that are being incurred through
decentralization of the generation and replacement
of Russia’s nuclear and nuclear safety technology.

The renewable generation capacity (except large
hydro) and grid, however, may well use the cost-
plus lost income methodology. Finally, it might be
appropriate to use a bespoke approach to each case.
A consistency can be added, however, if (when) the
Government of Ukraine accepts a strategic view
that of the Dnieper flow as well as the flow of other
river valleys must be deregulated.

As one of the consequences of the attack on
Ukrainian energy infrastructure, Russia should be

brought to accountability for the human rights
violations, with the range of the causes of action.
We maintain that Russia violated the following
human rights, which it has undertaken to protect,
under the international treaties:

(a) the right to life of the civilians provided
under ICCPR, Article 6.1, CPPCG, Article II(c).
Russia breached these provisions by depriving
Ukrainians of access to water (through outage of the
water supply facilities), as well the lives of
individuals with acute or chronic condition, who
depend on access to electricity;

(b) the right to physical and mental health under
ICESCR, Article 12, Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment
or Punishment, Article 1(1), Article 2(2), CPPCG,
Article II(c). Disruption of the power deprived
individuals of the access to the proper medical care
and electricity-powered devices for daily care,
disrupted pharmaceutical industry and supply chain
that requires, in particular, proper manufacturing
and storage temperatures;

(c) theright to adequate standard of living under
ICESCR, Article 11, Convention on the Elimination
of All Forms of Discrimination Against Women,
Article 14(2)(h). Millions of individuals were
deprived of access to the food storage, cooking,
hygiene facilities; they were also restricted in
mobility and accessibility to the medical and social
services, public and individual transportation
powered by electricity.

CPPCG, however, is a priority mechanism due
to oversight by the UN International Court of
Justice; the case will also be helped by the materials
and decisions in the ongoing proceedings initiated
by Ukraine against Russia. The toolkit of energy
justice can be used thanks to the exponentially
growing body of studies on the sustainability,
affordability and accessibility of energy. Premises
for procedural and restorative justice in the
Ukrainian case are unprecedented and will require
theoretical innovations to assess the damage and
prove the causal link.

The case study is by no means exhaustive and
should be used as a part of broader effort to
systematize the data on the violations by the Russian
Federation and its agents in their reckless and
malicious activities in Ukraine since late February
2014. The article, in particular, did not look closely
at the violation of Geneva Conventions and nuclear
safety conventions, which, in our view, could be
studied in the wider context of the humanitarian law
violations directed at specific objects rather than the
entire wholesale energy system.
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3PUB OIITOBUX EHEPTETUYHHUX ITOCTABOK
AK HOPYIIEHHSA ITPAB JIKOAUHUA:
NUTAHHS KBAJI®IKAIIL TA TPUUUHHO-HACJAIIKOBOI'O 3B’ SI3KY

JocmimpkeHo nepeTuH Oe3neKy MoCTayaHHs eHeprii Ta mpaB JIOAWHY B YKpaiHi i3 pOKycoM Ha MiXKHa-
POAHO-TIPAaBOBUX HACIHIAKAX 3001B y MOCTAuaHHI ONTOBHX CHEPreTHYHHUX MPOAYKTIB. 3 MOYATKY >KOBTHSI
2023 poky yKpaiHCHKHH ONTOBHII €HEPreTHYHHWH CEKTOp 3a3HA€ aTakd, NMPOT€ MDKHAPOJHA CIUJILHOTA
HE BUPOOMIIA YiTKOI FOPUINYHOT TTO3HUIIT. Y CTaTTi 3aJIMIICHO 11032 YBarok MIKOLY JUIi eKOHOMIYHOTO PO3-
BUTKY KpaiHU Ta 0COOMCTY BiAMOBIAAIBHICTE OE3MOCEpEIHIX BUKOHABIIIB Ta OPraHi3aTopiB HAMaiB, HATO-
MICTh PO3DISTHYTO PU3UKH, COPUYMHCHI aTakaMH Ha €HEPTeTHYHY CHUCTEMY, JUIS IpaB JIOAMHM Ta 1HIIUX
IMIEpaTHBHUX HOPM MIKHAPOJHOTO MyOJIIYHOTO TpaBa, BKIFOYHO 3 JOCTYIIOM JI0 JKATTEBO BAXKIUBUX I10-
CIIyT, IIpaBa Ha OXOPOHY 3/I0POB’SI Ta Ha JIOCTATHIM KUTTEBHA piBeHb. il ctanoro po3sutky 10 2030 poky,
yxBaieHi Ha camiti OOH, nepen0avyaroTh TiiHE )KUTTS Ta JOCTYII JI0 €HEPTii, SKHi PO3IVISIal0Th K HEBiI-
qy)KyBaHy YaCTHHY JOCTaTHHOTO PiBHS JKUTTS Ta ONEPYIOTh MOHATTSAM €HEPTeTUYHOI OiTHOCTI SIK SBUIIA,
SIKOTO CJTiJT yHUKaTh. EHepreTnyHa OiJHICTB, 32 Cy4aCHOTO TEXHOJIOTYHOTO PO3BUTKY YKpaiHH, IEPEBaXKHO
O3Haua€ HEAOCTYMHICTh ab0 HAAMIPHO JOPOTY eHeprio (moporoM Moxna BBaxatn 10-20 % moxonis
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JIOMOTOCIIOIApCTBA). ATaKku pOCIichKol (eeparii mo30aBisOTh JOMOTOCIOIAPCTBA PI3HUX PETIOHIB J0-
CTYIIy JIO EHEepril, CHPUYHHSIOYH CHEPTeTHYHY O1THICTh MO BCii TepuTopil YKpainu, i 0coOIMBOO 3arpo-
3010 — JIFOIIM 3 OCOOJTMBIMY TTOTpeOaMH Ta JIFOU 3 TOCTPUMHE 3aXBOPIOBAaHHSIMH, aJ)Ke BEIIMKA YaCTHHA [Tia-
THOCTHKH Ta JIKyBaHHS MOTpeOye METUUHUX MPHIIAIIB, SKi MalOTh MEPEXKeBE CICKTPOKUBICHH. Hm3ka
KOHBEHIIIH 3arajbHOTO (IMaKTH MPO TpaBa JOIUHU 1966 poKy) Ta CIEliabHOTO XapakTepy (KOHBEHIT
po 3a00pOHY TOPTYpP, MPO JIKBIZAII0 BCiX (OpM TUCKPUMIHAIT IMOMO KIHOK, PUMCBKHI cTaryT,
PO 3ano0iraHHs 3JI0YMHY TEHOLHU/Y) 30008’ SI3YI0Th JIepKaBH 3a0€3IIEUUTH Pi3HI aCIIEKTH MpaBa JIIOAUHU
Ha OCTaTHiH piBeHB KUTT, IO € 00’ €KTUBHOIO CTOPOHOIO IpaBonopymieHHs. Cy0’eKTHBHY CTOPOHY TIPO-
aHaJIi30BaHO Yepes nependadyBaHiCTh HACIIIKIB aTak Ta OYiKyBaHI 3allepeYeHHS PO TEXHOJIOTIYHI MOXKITH-
BOCTi caM03a0€3IeUCHHST JOMOTOCIIOAPCTB 1 ITOM’ SIKIIEHHS HACTIIKIB BiJl IIEPEXOAY CHEPTeTHYHOI CHCTE-
MU YKpaiHH JI0 OUTBII CTATNX JDKEePEIT eHepril uepe3 30008’ s13aHHs Ypsity YKpaiH! 3MEHIIICHHS K1 ITTHBOTO
BIUIMBY Ha JOBKULIL. Ha OCHOBI aHaizy HOPM ITO3UTHBHOTO MPaBa Ta MIXKHAPOIAHOTO CTAHIAPTY IIPAB JIF0-
JIMHH 1€ JIOCTIJKSHHS JIOBOJIUTh, 1110 TPHUBaJl a00 3HaYHI mepe0oi B MOCTa4aHHI ONTOBOT €HEPril € mopy-
IICHHSM TIpaB JIOIWHHU Ta JOCTATHBOIO IMiICTABOIO IS MPOLECYANPHUX Ml Ypsmy YKpaiHu, Ha ImiacTaBi
0araToCTOpPOHHIX MDKHAPOTHHUX YTOI Ta B MOPSIKY, MependadeHOMY HUMH, TMPOTH YpSAy pOCIHCHKOT
(beneparrii.

KarouoBi cioBa: enepreriyna Ge3reka, Ipasa JIIOIMHU, POCIHCHKO-YKpaiHChKa BiliHA, ONITOBI eHepre-
TUYHI IPOAYKTH, 3pUB ITOCTAYAHHS ONITOBOI €HEPTii, BOEHHUH 37I0YUH, 37I0YHH T'€HOII Y.
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oHnoeneno 16.07.2024
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ITPABOBE PETYJIIOBAHHS HAJIAHHS COIIAJIBHUX TOCJIYT
Y €BPOIIEMCBKOMY COIO3I

Poszenanymo numanus npasosoco peeyaroganns €C HAOAHHA COYIANbHUX NOCTY2 Y 0epIHCABAX-ULEHAX.
3acocmpero ysacy na npobnemax i nompebax eupobdieHHs EOUHUX Ni0X00i8 00 COYIATbHO20 3a0e3NeYeH-
H5, 30KpemMa COYianbHUX nociye, 3 Ypaxy8aHHAM MIJCHAPOOHUX, Pe2iOHANbHUX €8PONECLKUX CIAHOap-
mie y 3a3navenitl cghepi.

Aemop Hagooumv Kinbka OCHOBHUX NIOX00I8 00 GUHAYCHHS NOHAMMSA COYIANLHUX NOCAYS ) NPABOBO-
my npocmopi €C. coyianvui nocayeu 3 n02aa0y iXHix Ha0a8auie, COYIANbHI NOCAYeU 3 NO2SAY 00EPHCYEA-
yig (adpecamis) MaxKux NOCAye, COYIANbHI NOCIYeU AK 3d2dibHe O1d20, WO MA€E CYCRiIbHULL IHmepec.
Y ecmammi nazonoweno na npiopumemi 1100uHoOYenmpuyHo20 nNioxo0y 00 pO3yMIHHA Md NPABOBO2O pe-
2YnI08anHs coyianvux nociye 3a npasom €C, a momy ocHOBHUM NIOX000M 00 YHOPMYBAHHSA COYIANbHUX
nociye mae Oymu ix po3yMiHHsA 3 RO2AA0Y PeyunicHmie.

Aemop niompumye me3y npo me, wo capmMoHizayis y cgepi coyianvinoeo 3abe3neuenis, 30Kpema i co-
YIATbHUX NOCTye, YKpall YCKIAOHeHa Yepe3 GIOMIHHOCI HAYIOHATbHUX CUCEM, d MOMY 8 Hayyi npaea
coyianvHoe2o 3abesneuenus ma npagosux akmax €C idemvbcs npo KOOPOUHAYiio, a He 2APMOHI3AYTI0 COYi-

aAnbHO20 3a0e3neqennisl.

Taxy KoopOuHayir, y32009CeHHs. Ma 3anoOieaHHs KOHDAIKMAM HOPM Y Npaegi coyianbHo2o 3abesne-
yenHs midic oepacasamu-unenamu €C ma mpemimu Kpainamu 3aOe3neuyrome He TUUEe MINCHAPOOHI
ma pecioHanbHi CoYianvbHi cmanoapmu, a i 8i0N08IOHI 080CMOPOHHI 002080PIL.

KurouoBi cjioBa: coriaibHUIl 3aXMCT, €BPOIHTETpAIlisl, COIialbHE MPaBO, COIliaIbHE 3a0€3TCYCHHS,

colianbHe 00CIyroByBaHH:.

OCOOMMBOCTAMH CY4YacHOTO CTaHy PpO3BUTKY
COIIAJILHOTO TIpaBa B VYKpaiHi € HeoOXIiIHICTh
Y3TOJKCHHS BITYM3HSIHOTO 3aKOHO/IaBCTBA 3 BHMO-
ramu npaBa €C, BpaxyBaHHS HHM3KH HETaTHBHUX
YUHHUKIB, 3YMOBJICHHX CIIOYaTKy TiOpHIHOIO,
a MOTIM — BIJIKPUTOO MMOBHOMACIITAOHOO arpeciero
P® mpotn Ykpainm, mo mpu3Beno A0 TaKuX COLi-
ANBHUX SIBUII: BHYTPIIIHE MMEPEMILICHHS TPOMaJITH
VYkpainu, ki noTpeOyroTh COMIadbHOI MiATPUMKH;
CYyTTEBUM BIAMJIMB CKOHOMIYHO AKTHBHOIO Hace-
JICHHSI 32 MEeXi YKpaiHU 3 METOFO MOIITYKY THMYaco-
BOTO 3aXMCTY BiJl BIFHH; MOOLIi3allis B YMOBax BO-
€HHOTO CTaHy, 10 CYIPOBOKYETHCS 3POCTAHHIM
KIUTBKOCTI JIFOICHKUX BTpAT Ta JIIOEH 3 1HBaJIiIHI-
CTIO BHACNIJIOK BIMHHW; 3MCHIIEHHS PIBHS JIOXOJiB
HACEJICHHSI Yepe3 BTpPaTh CEKOHOMIKH YKpaiHH,
3yMOBJICHI pyHHYBaHHSM, BUTpaTaMu Ha 00OpOHY
JICp’KaBH Ta THIIAMH SIBUIIAMH.

Ha xanp, meilt mepemik MO)KHA MPOJOBXKYBATH,
aJKe colliajbHe 3a0e3MeYeHHS B AePKaBi, [0 3aXH-
IA€ThCS BiJl BOEHHOI arpecii 1HINOI JepKaBH,
00’€KTHBHO MOTpeOye BHECEHHS 3MIH Ta KOPHTY-
BaHb JIO TIPAaBOBOTO perynoBaHHS i€l cdepu.

© Ilsanuwun 1. B., 2024

Takoxx BBaKa€EMO, 110 00’ EKTHBHO POJIb COIIAIbHO-
ro 3a0e3eUeHHs Ta COIiaJbHUX MOCIYT ICIS 3a-
KIHYEeHHSI KpUBaBoi BiifHM Oynme nuIme 3pocTari.
Kpim 11poro, iHTerpariiist YKpainu 10 MOJITHYHOTO,
EKOHOMIYHOTO Ta IpaBoBoro mpoctopy €C y cori-
aJbHO-CKOHOMIUHIN cepi mependavae rapMoHiza-
IiF0 HAIIOHAJILHOTO 3aKOHOAABCTBa y cepi corri-
QNBHOTO 3a0e3IeUeHHs, 30KpeMa 00 HaJaHHs
COI[IQJIBHUX TTOCITYT.

OTxe, 3arajJbHOI0 MP006JIeMOI0 Y chepi mpaBo-
BOTO PETYIIOBAHHS COIIaJIbHUX MOCIYT B YKpaiHi
€ TapMOHI3allisl HaIliOHAJIBHOTO 3aKOHOJABCTBA
3 mpaBoM €C 110710 HaJaHHS COIIAJLHUX TOCITYT
B YMOBaxX BOEHHOTO CTaHy 3 IEPCHEKTHBOIO pery-
JIFOBAHHsI COLIaJbHUX IMOCIYT Yy MOBOEHHHH Yac
B YKpaiHi.

3a HAIIUMH CIIOCTEPEIKSHHAMH, IT1IXO/IH 10 ITpa-
BOBOT'O PETYJIOBAaHHS COMIAJLHUX TMOCIYT Ha PiBHI
€C Ta OKpeMHX Jep’KaB-4ICHIB I HEI0CTATHHO
BUBUCHO Ta IPOAHAI30BAHO MIOAO BPaxyBaHHS
HAWKPAIIOro MOCBIAY Ta MPAKTHKH SK PEryIIOBaH-
HSI, TaK 1 HaJaHHS COILIaJbHUX IOCIYT. BBaxkaemo,
o peOpMyBaHHS CHCTEMH HATaHHS COI[iaTbHUX

© Hauionanbuuii yHiBepceuteT «KneBo-MorussiHCbKa akaieMis» (3aCHOBHHUK 1 BUIaselp), 2024
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MOCITYT B YKpaiHi Ma€ MPOBOJUTHCS 3 YPaxyBaHHIM
CY4acHOI0 CTaHy PO3BHUTKY IMpaBa Ta HAyKH COIli-
anpHOTO 3a0e3meueHHss B €C Ta YkpaiHi 3 omisiay
Ha 3a3HauYeH] HWKYE aCTeKTH.

BaxxnuBuM HayKOBHM 3aBIAaHHSIM, HA Hally
JIYMKY, 3aJMIIA€ThCs TMPOBEICHHS aHali3y Hal-
HAI[IOHAJIPHOTO TPaBOBOTO perymoBanHs €C moao
HAJIaHHS COI[IaJIbHUX TOCIYT 3 METOK BU3HAYCHHSI
3arajJlbHUX IPaBOBUX IMOJOKEHb Ta iX IMIUIEMEHTA-
1ii B okpemMux aepkaBax-uneHax €C. BpaxyBaHHs
nociny €C € HEOMIHHOKO YMOBOIO T11JT yac pedop-
MYBaHHsI Ta TapMOHi3allii IPaBOBOTO PETyIIOBAHHS
HaJaHHS COI[IAJIbHUX TOCTYTr B YKpaiHi B yMOBax
MOCUJICHHSI €BPOIHTETPALIITHUX MPOLECIB.

SIK CcBiUMTH AaHAJMI3 OCTAHHIX JOCJiIKEHb
i myOmikanii, TUTaHHSIM, y SKHUX 3alI0YaTKOBAHO
PO3B’si3aHHs TPOOJIEMH aHai3y MPaBOBOTO pery-
JIFOBAHHS HAJAHHS COLaIbHUX HocuyT y €C, npu-
CBATHJIM CBOI TMpaimi YKpalHCBhKI JTOCIITHUKH
O. I'maruyk, K. Jlenucenxo, B. Koctiok, B. Menb-
Huk, H. Mokpuipka, b. Cramkis, O. TunieHko,
K. IlectkoBa, JI. lllymua, C. fpemuyk Ta Oararo
THIMX. Y 3aXigHIi HAayKOBii JyMII MpoOieMu Ha-
JIAHHS COLIaJIbHUX MOCIYT BUBYAIU A. AHTTOHEH,
P. Tenni, M. Makrpar, ®. Maptinemn, M. Merike,
@. Typnan Ta iH.

Cepen HayKoBHX IyOJiKaIlid Ha TeMy IPaBOBOTO
PETYITIOBAHHS COL[IaIbHUX MTOCTYT BAPTO BUOKPEMUTH
TIPAIIIO, TIPUCBSTYEHY COLIAIFHIM TTOCTyTaM SIK TIPe/i-
METY COLIaTbHO-00CTyTOBYBAIBHHIX MPABOBITHOCHH .
JIOCHiTHUKK HABOJSITh PO3JIOTY KIACHU]IKAII0 COITi-
QITbHUX MOCIYT, IPYHTYIOUHCh Ha HOPMATUBHO-TIPABO-
BOMY PpETYJIIOBaHHI  COIiaJIbHO-3a0e3MeuyBaTbHIX
npaBoBigHOcHH 1 Kitacudgikaropi comiagbHUX HOCITYT.
ABTOpH KPUTHKYIOTH <CJICTAJbHE BH3HAYEHHS COIIi-
QTbHUX MOCIYD». 30KpeMa, 3BepTalOTh YBary Ha Io-
MUITKOBICTh BH3HAYCHHSI COIATBHHUX TOCIYT 4Yepes3
KOMITJIEKC 3aXO[iB, HATOMICTh MiATPUMYIOTh BH3HA-
YeHHS [ILOTO MOHATTS Yepe3 KOMIUIEKC i, a He 3aX0-
JIB, 110 3aKpimieHo 3akoHoM Ykpainu «IIpo comianb-
Hi mociyruy. Kpim Ttoro, JI. Illymua, b. Cramkis
Ta K. /IeHHCEHKO HABOIATh BJIIACHE BU3HAYCHHS COLIi-
QTBHUX TIOCITYT .

INopiBHsTBHMIT aCTIEKT BU3HAUCHHS TOHATTS CO-

iaJIbHUX TOCIYT BUCBITIICHO y ctarti H. KprBokoHb

! Jlapuca lllymua, Bornan Cramkis i Karepuna Jlenncenko,
«CorianpHi MOCIYrd sIK 00’€KTH COIiaIbHO-00CIyrOByBaIbHIX
NPaBOBIHOCHH: MOHATTS, BUAM Ta OCOOMMBOCTI (4actuHa I)»,
Kpuminanono-eukonasua cucmema: Buopa. Cvbocooui. 3asmpa 1
(2021): 113-35,  http://nbuv.gov.ua/UJRN/kvsvsz_2021_1_12;
Jlapuca Illymua, Borman Cramki i Karepuna [lenucenko, «Co-
LiaJbHI MOCJIYTH SIK 00’ €KTH COLiaIbHO-00CIYTOBYBaIbHUX IIPABO-
BIJHOCHH: MOHSTTS, BUAM Ta ocobmuBocTi (wactuna I1)», Kpumi-
HanvHo-6ukonagua cucmema: Buopa. Cvoeooni. 3aempa 2 (2021):
13247, http://nbuv.gov.ua/UIRN/kvsvsz 2021 2 13.

> Ilymua, Crawki i Jlenucenko, «CouianbHi mnociyru
SIK 00’ €KTH COLIaIbHO-00CIYTOBYBAIILHUX MPABOBITHOCHH: TOHST-
T, BUJM Ta ocobnuBocTi (yactuna I)», 116.

«Jedinimis kareropii “corianbHi OCITyTH’”: IPooOIIe-
MU KOHIETITyani3arii»’. J{oCiAHUIIS TPOBOIUTE JIe-
TaJbHUI aHaJIi3 aHIJIOMOBHUX MyOJiKaIlid 111010 BU-
3HAQUEHHS TMOHSTTS COLIAJILHUX IOCIYT, MPOIOHYE
BIIacHy JediHimi0 Kareropii «CcoriaabHi TOCIyrmy»*
3 ypaxyBaHHSM IOJOXEHb 3akoHy Ykpainu «IIpo
ColliaJIbHI TIOCITYTH» Ta JAOPOOKY 3axXiJTHUX HayKOB-
uiB. [IpoTe BapTO 3a3HAYNTH, 10 ABTOPKA PO3MIISIAE
COIIJIbHI TOCITYTH 3 TMO3MIIN COIiaIbHOT POOOTH,
a HE MPABOBOI'0 PErYITIOBAHHSL.

Agtopu crarTi «KoopnuHarlisi cHCTeM CcoIliaib-
HOTO 3a0e3Me4YeHHs1 Y cdepi COIialbHOTO CTpaxy-
BaHHS B €Bporelicbkomy Coro3i: THCTHTYIIHHO-
MpaBoBi 3acaju» 3iicHuIM onia npasa €C moao
KOOpJIMHAIIIT COIIAJTbHOTO 3a0€3IMeUeHHS Ta NIHIIIIH,
30KpeMa, BUCHOBKY, IIO:

Y3rO/DKEHHSI CUCTEM COIIaJIbHOTO 3a0€3MeUeHHS
€pporneiicbkoro Corozy Ta VYkpaiHu HaOysae
0COOMMBOrO 3HA4YEHHS. 3 IIi€l0 METOI0 YKpaiHi
MOTPiIOHO HE JIUINE BPETYITIOBATH BIIMOBITHO JI0
€BPONEHUCHKUX CTaHAAPTIB BIACHI HOPMHU COIli-
AJBHOTO CTpaxyBaHHS (MK 1HIIMM, CYKYITHICTb
HEpioAiB CTPAaxyBaHHs, IPOXKUBAHHS 400 podOTH),
ajie ¥ ToyMaTH HaJl eKCIIOPTOM TUIbT. BaskinBo
BHECTH KOPEKTHBH y BJIACHY MapagurMy «COIli-
AIBHOTO 3a0€3IIeUeHH», B3SBIIN 32 OCHOBY JI0-
cBig €C°.

OpHak BIACHE COLaJbHI MOCIYTU 3aJIMIIAI0THCS
1o3a (hOKyCcoM yBaru aBTopiB 3a3HaueHoT myOImiKarlii.

Jyxe 1ikaBUM 3 MOMISAY TEOPii IpaBa comiaib-
Horo 3a0esnedyeHHs: €C BHUIAETHCS 3aNPONIOHOBA-
uuii O. [onuHKep miaxij 10 npobaeMu KOOpauHaii
COIIATIbHOTO 3a0e3MeUeHHsT MK JepiKaBaMHU-uJe-
Hamu €C B acmeKTi pi3HUX Teopiil iHTerpamii (Heo-
(GyHKIIIOHAII3M, THTEPrOBEPMEHTANI3M, MOCTPYHK-
mioHanizm)®.  JIOCHiAHUI —JOXOMUTh, 30KpeMa,
BHCHOBKY, II0 B TpoIeci 00roBopeHHs pedopmy-
BaHHS KOOPJIUHALIT CUCTEMH 3a0e3MeUCHHs MpeBa-
JIIOE TEOPisl IHTEProBEePMEHTAI3MY, OCKIUIBKH TEO-
pist HeoyHKITIOHATI3MY HE MPHUHECHIA MO3UTUBHUX
pe3yabraris’.

3 Haranis Kpuokons, «/lediniwis kareropii “couiaibHi mo-

ciyru”: mpoOlieMu KOHIENTyatizauii», [Ipobiemu coyianvroi pobo-
mu: ¢inocogin, ncuxonoeisn, coyionocia 1 (2019): 37-45, http://
nbuv.gov.ua/UJRN/prer 2019 1 7.

4 Tawm camo, 44.
Karepuna Ilecraxoa, Cepriii Spemuyk i Okcana ['Haruyk,
«KoopaunHartist cucteM coriabHOTO 3a0e3neueHHs y cdepi comnianb-
HOTO cTpaxyBaHHs B €Bporeiicbkkomy Coro3i: iHCTUTYIIHHO-TTPaBO-
Bi 3acamn», Vuieepcumemcoki nayxosi sanucku 3(87) (2022): 134,
https://doi.org/10.37491/UNZ.87.10.

¢ Oxana Golynker, “EU Coordination of Social Security from
the Point of View of EU Integration Theory,” European Journal of
Social Security 22, no. 2 (2020): 112-17, https://doi.org/10.1177/
1388262720938154.

7 Ibid., 133.
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[Ipore aHamizy KOOpAHMHAIII COIIaJbHUX IO0-
CIyr Yy CHCTeMi CcoIliaJbHOro 3abe3meueHHs
B €C O. Tonunkep He MPOBOAUTH, X04a U 3BEPTa-
€TbCA 70 BILIMBY Buxoay Bemnmxoi bpuranii 3 €C
Ha JIe31HTErpallifo Ta HACTYIHY KOOPJIUHAIIIIO CO-
nianpHOTO 3a0e3nedeHHs rpoMazasH O0’eqHaHOTO
Kopouiectea Ta €C.

OTtxe, Oepyun 10 yBaru 3a3HavyeHi myOmikarii,
BB2)KAEMO JIOMIJILHUM TIPOBEICHHS aHAJI3y MPaBo-
BOTO PETYTIOBAHHS BIJHOCWH IIOJ0 HaJaHHS COIIi-
anpHUX TocayT B €C 3 METOI0 BU3HAUCHHS HalKpa-
IIOTO €BPOIEIHCHKOrO JOCBiAYy Ui BPaxyBaHHS
B TIpOIIeCi PAaBOBOTO 3a0e3reueHHs peopMyBaHHs
CUCTECMU HaJaHHS COLliaJ'II)HI/IX HOCJ'IyF Ta rapMo—
Hi3amii yKpaiHChKOTO 3aKOHOIAaBCTBA 3 OCHOBHHMH
nonoxeHHsMu npasa €C.

[lepm HiX aHaN3yBaTH MPaBOBE PETyJIFOBAHHS
HaJIaHHA COLIAJIbHUX MOCIYT B OKPEMHX JieprKaBax-
yiieHax €C, BapTO HArOJOCHTH Ha CKJIAJHOCTI Ta,
BJIACHE, BIJIICYTHOCTI HEOOXIAHOCTI TapMOHi3allii
3aKOHOJIaBCTBA JiepkaB-wieHiB €C om0 comiaib-
HOTO 3a0e3MeUeHHs, 30KpeMa 100 HaJaHHs COLli-
QIBHUX TIOCIYT. [1eThCcsl He Tak Mpo TapMOHI3aIliio,
SK TIPO KOOPIMHAI HAaliOHATBHUX MPAaBOBUX
cucteM. [Ipote MU MOXKEMO TOBOPHUTH TIPO CITIIbHE,
3arajibHe MIATPYHTS Takoi KOOpAMHAIi, B OCHOBI
SIKOT JIGXKHTD MPABO Ha COIIATBHUN 3aXHCT K COIli-
anbHe mpaBo JroauHU. lle moTpiOHO mam’siTarw,
BpaxOBYBaTH B JIOCII/DKEHHI MPABOBOTO PETYITIO-
BaHHS COLIANBHUX MOCIYT, a/Ke MEepeoBCIM MHU
MaEMO CIIpaBy 3 NPaBaMH JIFOIUHH.

BiamoBigHo 10 mMOn0XKeHb CT. 23 3arananHoi Je-
KJapallii pas JIFOAHHU:

Koxxna nrogmHa, SIK WieH CYCHUIBCTBA, Mae
IIPaBO Ha colLianbHe 3a0e3NeueHHs 1 Ha 3Miiic-
HEHHS HeOOX1THHUX JUTS MIAITPUMAaHHS 11 T1THOCTI
1 U1 BUTBHOTO PO3BUTKY ii 0COOH MPaB y €KOHO-
MIYHIH, COiaibHIN 1 KYITBTYPHIH Taiy3sx 3a J10-
MTOMOTO HAIlOHAIBHUX 3yCHIIb 1 MiIKHAPOIAHO-
IO CITIBPOOITHHIITBA Ta BIJIIIOBITHO JIO CTPYKTYPH
1 pecypciB KOXKHOI IepiKaBu®.

Otxe, 3aranmpHa JeKiaparis MNpaB JIOJUHU
SIK YHIBEpCaJIbHHI JOKYMEHT Y cepi 3aXHCTy MpaB
JIFOZIMHM JICKJIAPY€ MPABO KOXKHOT JIFOIMHHU Ha COLi-
anpHe 3a0e3MeUCHHS, SIKE Peai3yeThes 3a JOTIOMO-
rOI0 pecypciB KOXKHOI JIep)KaBH B yMOBAaX MiXKHa-
poaHoro cmiBpoOiTHHITBA. [le 03Havae, 1m0 TpaBo
Ha coliaNbHe 3a0e3MeueHHs 3aJIC)KUTh Bifl pecypciB
JIepKaBH, HAIIOHAIBHUX 3yCHJIb T4 MIKHAPOIHOTO
CHiBpOOITHUIITBA B LIl cdepi.

8 Baecamvna Oexnapayis npas moounu, Jexmapamis OOH,

10 rpynust 1948, I'onoc Ykpainu, 10 rpyaus 2008.

VY ¢1. 9 Mi>KHApPOAHOTO MAKTy PO €KOHOMIYHI,
KyJAbTYpHI Ta couiajbHi Mmpasa 3a3HaucHo: «Jlep-
JKaBH, sKi OepyTh y4yacTh y 1boMy IlakTi, BH3Ha-
I0Th ITPABO KOXKHOT JIIOAWHU HA coIliajibHE 3a0e3Ie-
YEHHS, BKIIFOUAOYH COI[ialIbHE CTPaXyBaHHD).

CucremMa KoOOpAMHAIII coIlianbHOrO 3abesrme-
YEHHS 1[0/I0 COLIAIBHUX MOCIYT Y AepKaBax-diie-
Hax €C OyayeThCsl 3 ypaxyBaHHSM IIOJIOKCHb
KonBeHIii mpo MiHIMallbHI HOPMH COIiaIbHOTO
3abe3neuenHs (Konsenii MOIT Ne 102), KonBen-
mii mpo mpaBa ocid 3 iHBamigHicTIO, KoHBeHIi
Mpo opraizamito ciayxou 3aitHsaTocTi (KoHBeHii
MOIT Ne 88) Ta HM3KH THIIMX MIKHAPOJIHUX KOH-
BeHIIi# Ta pekomeHmaniin MOIT'.

[Iporec kKoopAMHAIT COMIANIEHUX TIOCITYT MIiX
nepxaBamu-wieHaMu €C yCKIaIHIOETCS SIK CHC-
TEMOIO YXBAJICHHS PilllcHb, TAK 1 pIBHEM €KOHOMIY-
HOTO po3BUTKY 1ux aepkas. O. [onunkep, 30Kpe-
Ma, 3a3Havae:

CHCTeMH CYTTEBO BiJIPI3HAIOTHCS B Pi3HUX Kpa-
fnax €C, 3 BIIMIHHOCTSIMU B pO3Mipi OrO/DKETY
Ta crocobi Horo posmoniny, Jkepeni GiHaHcy-
BaHHSI, CTYIIEHI MOKPUTTS PU3HKIB Cepes Hace-
JICHHS Ta POJIi COIIAJBHUX MapTHepiB. Kpim
Toro, ctartsa 153(4) JloroBopy mpo ¢gyHKIioHy-
BaHHS €Bporneiickkoro Coro3y rapaHTtye mpaBo
JIEp’)KaB-4ICHIB BHU3HAUYaTH OCHOBOIOJIOXHI
MIPUHIIMITA CBOTX CHCTEM COIIaJIbHOTO 3a0e31e-
YCHHA Ta HC 3a3HaBaTH 3HAYHOI'O BIIIWBY
Ha TXHI (iHAHCOBY piBHOBary. Skmo €Bpo-
neiiceka Pana BUKOPUCTOBYE  IOJOXEHHS
passerelle y crarti 48(7) Jorosopy npo €Bpo-
neificekuift Cor03 1 3aCTOCOBYE TONOCYBaHHS
KBTI()IKOBAHOI OUIBIIICTIO Y BIJAIOBIIHIH
cepi abo cmpasi, ToAi BOHA MOXKE JIATH HUIS-
XOM TOJIOCYBaHHS KBaJli(DiKOBaHOIO OUIBIIICTIO,
a He OJIHOCTalHICTIO, KOJIM BOHA yXBAJIOE pe-
KOMEHJaIii B il cepi abo crnpaBi HA OCHOBI
crarti 292 JI®OEC. Ilepexin 10 ronocyBaHHS
KBTI()IKOBAHOI OUIBINICTIO CTHMYJIIOBaB OH
3rojJly HIOAO0 TaKWX pEeKOMEHJAIliH, ski O crps-
MOBYBAJIM Ta JOMTOMAraiy IiATPUMYBATH MPO-
[[eC KOHBEpIeHIli [0 CHUCTEM COLIabHOTO
3axucTy, npuaatHux uist XXI cTomiTTs, mpu-
HallMHI 3 TOYKH 30py THX, XTO Bi/iJja€ mepeBary
HeO(YHKITIOHAIICTCHKOMY METOMY iHTerparii'!
(nepexnan Hamt. — /1. 1.).

¥ Midicnapoonuil nakm npo eKOHOMIuHI, COYianbHi i KYAbmypHi

npasa, 16 rpynus 1966, https://zakon.rada.gov.ua/go/995 042.

10 TLO Social Security and Other Labour Standards, Social
Protection and Human Rights, https://socialprotection-humanrights.
org/legal-depository/legal-instruments/ilo-social-security-
and-other-labour-standards/.

" Golynker, “EU Coordination of Social Security from the
Point of View of EU Integration Theory,” 126.
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BonmHouac momnpu CHCTEMHI, FOPUIMYHI Ta SKO-
HOMIYHI OCOONMBOCTI KOOpAMHAII COI[iaJIbHOTO
3a0e3IeueHHs], 30KpeMa HaJaHHS COI[aJIbHUX I10-
ciyr, y npaei €C pobisiTbes cpodu Takoro y3ro-
JokeHHs. KpiM Toro, y HayKoBiW JiTepaTypi Haro-
JIOLIEHO HAa HEOOXiMHOCTI MOAEpHi3alil cucTeMu
KOOpAWHAIIi comianbHOro 3abesnedeHnsn'?, 1o
3YMOBIIGHO Tpoliecamy Ji/pKUTanizaiii, Heooxia-
HICTIO 30epeKEHHS COIIaIbHOT 3aXHUILEHOCTI 0COOH
Ta 3a0e3medeHHs CBOOOAM pyxXy poOodoi cmin
B Mexax €C.

HousitTs coniajgbuux mociayr y €C mae ne-
KUJIbKa BU3HAYCHb, SIKI BIAPIZHSIOTHCS IIXOIOM
1o ix posyminns. Hanpuknan, €sponeiicbka (yH-
Jallisi 3 MOJIMIICHHS YMOB XXHUTTS Ta Ipaii (aHTII.
Eurofound) six arentcTBo y cuctemi €C, OisTbHICTD
SIKOTO CTIPSIMOBaHa, 30KpeMa, i Ha coliaibHe 3a0e3-
TNCYCHHS, HArojouye Ha COHiaJ'H)HI/IX nociayrax
SIK €KOHOMIYHIM aKTHBHOCTI y cdepi JTOMAITHbOTO
JOTJIsiy Ta 1HCTUTYLIWHOI comiajbHOi podoTH
SIK y IyOIYHOMY CEKTOpI, TaK 1 MOCIyrax Heypsii0-
BUX OpraHizamiif Ta mpuBaTHUX Kommanii'®. To6To
el miJIX1J1 OpIEHTOBAHWI HA HA/IaBadiB MOCIYT.

€pporeiicbka Komicis HATOMICTh MiJXOAHUTh
JIO TIOHSATTSI COIIAJIbHUX TIOCIYT 3 MO3HUIIIH O/IepPiKYy-
BauiB TaKUX NOCIYI, TOOTO BKa3ye Ha MOTpedu
PEIMITIEHTIB, & TaKOX Ha PO3YMIHHS COIIAJIbHUX
MOCIYT SIK 3arajbHOro Omara'¥, sK myGIigHOrO iH-
Tepecy (colialibHa MiIATPUMKA, COIliaJbHE KHUTIO,
JIODIISA]] 33 TUTUHOIO, IOCTYTH 3 TPAIleBIIAIITY BAHHSI
Ta maBUIIeHHS KBamidikamii)'®. Omke, Ha BiaMiHy
BiJ] coLlianbHOI JOMOMOTH B IPOIIOBiit (opmi, cori-
aJbHI TIOCJIYTH CIPSMOBaHI Ha OE3MOCEPEIHIO TijI-
TPUMKY JIFOJCH 3 METOIO 3armo0iraHHs COIIaIbHUM
pHU3WKaM 1 3MEHIICHHS TXHbOT BPa3JIHUBOCTI.

[ompu Te 110 colianbHi MOCIYTH € BaXXIHMBUM
KOMITOHEHTOM COL1aJIbHOI IOJITHKU Ta COLiaJIbHO-
ro 3a0e3MeueHHs, HaJaHHSI TaKUX MOCIYT CYTTEBO
BIJIPI3HAETHCS B PI3HUX JIeprKaBax 3aJIeXKHO BiJI CTY-
MIEHS PO3BUTKY CHUCTEMH COLIANBHOTO 3a0e3MeueH-
Hsl, JDKEPEJ COMIajbHOT MIATPUMKH Ta HAI[IOHAJb-
HOI CHUCTEMH couliaabHOro 3abesmeuenHsa'®. Orxe,

12 Brigitta Bironé Malustyik, “Modernisation Efforts in EU
Social Security Coordination,” Revista Juridica de la Universidad
de Leon 11 (2023): 95-112, https://doi.org/10.18002/rjule.i11.8166.

13 European Foundation for the Improvement of Living and
Working Conditions, Representativeness of the European Social
Partner Organisations: Human Health Sector (LU: Publications
Office, 2020), 4, https://data.europa.eu/doi/10.2806/243432.

4 Communication from the Commission — Implementing the
Community Lisbon Programme — Social Services of General Interest
in the European Union {SEC(2006) 516} (2006), https:/eur-lex.
europa.eu/legal-content/en/TXT/?uri=CELEX%3A52006DC0177.

15" 3rd Biennial report on social services of general interest.
Social investment package. Commission staff working document.
SWD (2013) 40 final, 20 February 2013, https://aei.pitt.edu/45915/.

1o Philip Manow, “Models of the Welfare State,” in The Oxford
handbook of the welfare state (Oxford: Oxford University Press, 2021),
787-802, https://doi.org/10.1093/oxfordhb/9780198828389.013.45.

BUPOOJICHHS €IMHOTO MMiaXoAy Ha piBHI €C mozm0
PO3YMIHHSI COLIANBHUX TOCHYT, iX KaTeropmsarii
Ta HaJaHHS BHIAETHCS HEMOXKIMBUM 4epe3 HaIlio-
HaJdbHI BIAMIHHOCTI Ta MHOXHHHICTH IIIIXOMIB
JI0 TIOHSITTSI COIiaTbHUX TOCIIYT.

YTiM, IpoaHaNi3yBaBIIH Ta y3aralbHUBIIH Pi3HI
JIOKTPUHAIIbHI W THCTUTYIIIHHI MiXOIH IO TIOHATTS
coliagbHUX MOCTyT, €Bporneicbka QyHaalis 3 mo-
JITIIIEHHS YMOB JKHTTS Ta TpaIlli y CBOEMY 3BiTi 3a-
3Hauae, M0 MiJ COIaJbHUMHU MOCIYTaMHU PO3yMi-
I0Th TICPCOHAJIBHY MIATPUMKY Ha 1HINUBIyaTbHOMY
ab0 KOMyHAIIBHOMY PiBHSIX'7, & TAKOXK BKa3ye Ha 3a-
raJibHe 3pOCTaHHs BUTpAT (TOOTO 1HBECTHIIIN) Aep-
kaB-wieHiB €C Ha colialbHI MOCIyrH B Nepioa
micyst kpu3u 2008—2012 pokiB, HABITh HE3BAKAIOUN
Ha BUKIIMKHU MaHAeMii Ta pocilichKkoi arpecii mpotu
Vkpainu'®.

IlenTpanbHe Micle B CHCTEMi PaBOBOTO 3a0e3-
TICYCHHST HAJaHHS, OTPUMAHHS Ta PO3BHUTKY COIIi-
anpHux nocayr y €C nocigae €Bponeiiceka omnopa
comianbHux TnpaB (European Pillar of Social
Rights)"”, npuiiasra €Bporneiicbkum [TapriaMeHTOM
19 ciuns 2017 poky®. IIpakTHYHO KOXKHE i3
20 mpaB-NPUHIMIIB, 3aKPIMJICHUX UM JOKyMEH-
TOM, CTOCYETBCSI COIANIBHUX TMOCIYI, dYepe3
SKi BOHH, BJIacHe, 1 peanizyroThcs. OCOOIMBO BU-
pasHO IIe TMPOSBISETHCS B TOJOKCHHSIX IaBH |
«PiBHI MOXJIMBOCTI Ta JOCTYIl [0 PUHKY Ipaii»
(HarpuKJIaJ, AaKTHBHA MIJITPUMKA 3alHSATOCTI)
ta miasu I11 «CorianbHuil 3aXUCT Ta THKII0315» (Ha-
NPUKJIa], JOBTOTPHBAIMN MOTIISA, )KUTIO Ta IIifI-
TPUMKA JUIs OE3XaThKIB).

Takox BapTo 3BEPHYTHCS JIO XapTii OCHOBHHUX
npaB €Bpomnelicekoro Coro3y. [lonoxenusamu ct. 34
Xaprii nepeabadeHo:

Co103 BH3HAE Ta MOBaXkKa€ MPaBO Ha COIliasIbHE
CTpaxyBaHHS Ta COLiaNbHI IOCIYTH, 110 3a0e3-
MEYYyIOTh 3aXUCT Y TaKUX BUMIANKaX, SIK Mare-
PHHCTBO, XBOpoOa, HELIACHI BUMAJKU Ha BH-
POOHUIITBI, 3aJIe)KHICTh a00 CTapiCTh, a TAKOXK
y pasi BTpaTu poOOTH, BiJIOBIAHO 10 MPaBUI,
BCTaHOBJICHUX mpaBoM Coro3y Ta HamioHAIb-
HUMH 3aKOHAMH Ta MpakTHKamu’! (mepexian
Ham. — /1. ).

17" European Foundation for the Improvement of Living and
Working Conditions, Social Services in Europe: Adapting to a New
Reality (LU: Publications Office, 2023), 67, https://data.europa.eu/
doi/10.2806/347055.

'8 Ibid., 47-48.

19 European Commission. Secretariat General, European Pillar
of Social Rights (LU: Publications Office, 2017), https://data.europa.
eu/doi/10.2792/95934.

% European Parliament resolution of 19 January 2017 on a
European Pillar of Social Rights (2016/2095(INT)) (2017), https://eur-
lex.europa.ew/legal-content/GA/TXT/?uri=CELEX%3A52017IP0010.

2l Charter of Fundamental Rights of the European Union,
326 OJ C § (2012), http://data.europa.eu/eli/treaty/char 2012/oj/eng.
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BonHouac xoopamHaIlis comiaibHOro 3abesre-
YeHH$, 30KpeMa HaJJaHHA ColliajbHUX mociyr, y €C
OylyeThCS Ha 3arajJbHUX CTaHJapTaX COMIabHOTO
3a0e3MeueHHs], 3aKpIICHUX KpiM TMeperaiueHux
Bumie gokymMeHtiB OOH Ta MOII Takok HH3KOO
pErioHaNbHUX €BPOMEHCHKUX MPAaBOBUX IHCTPY-
MEHTIB, 30KpeMa €BPOINECHCHKOI0 COIAILHOK Xap-
Ti€elo, €BPONEHCHKUM KOJEKCOM COIL[iaJIbHOTO 3a-
Oe3rnieueHHs, E€BPOIMEHCHKOIO KOHBEHINEH PO
comianbhe 3a0e3neueHns (ETS N 78).

[Ilo » [0 CcTaHIapTiB COLIAJIBHHUX MOCIYT
Ha piBHiI €C, To KpiM Ha3BaHOI Bullle €BPONEHCHKOT
OIIOPH COLIANBEHUX TPaB MAEMO TaKOXK 3BEPTATHCS
A0 TOJIOKEHb HNEPBUHHOI'O Ta BTOPUHHOI'O IIpaBa
€C. OCHOBHOIO c(heporo KOOPAMHAIIT COIIATLHOTO
3abe3neuenns B €C Oyna mpans MirpasTis, Bigps-
JOKEHUX TPAaIiBHUKIB, TOOTO MpOOIeMH, OB’ sA3aHi
31 cBOOOII0r0 pyXy po00UOi cHiK (IOKTAIHIIIE AUB.
ny6nikaniro Xpuctunu [pa60e, mpucssueHy cBo00-
7l IepecyBaHHS Ta JOCTYIy A0 COLIaJIbHOTO 3a0e3-
neyenns B €C?). [Ipore HaaHamiOHAILHE MTPABOBE
perymoBanHs €C 110710 KOOpAMHALIIT COILIAIILHOTO
3abe3neueHHs (Harpukia, Permamentn Ne 883/2004
ta No 987/2009) He eamHuii croci® y3romKeHHS
CHCTEM COIIaIbHHUX TTOCITYT.

VY KOHTEKCTi eBpoiHTerpamii VYkpaiHH BapTo
TaKO)K 3BEpHYTHCS JI0 TTOJIOKEHb YTOMIHU PO acoIria-
1ito Mk YKpaiHO10, 3 OJIHI€T CTOPOHH, Ta €BpOIMEii-
cekuM Coro3oM, €BpOIEHCHKUM CITIBTOBAPUCTBOM
3 aTOMHOI eHeprii i IXHIMU Aep’KaBaMU-WICHAMH,
3 1HINOT CTOPOHM, mianucanoi 21 6epesns 2014 poxy,
sIKa BUMArae Bif Ypsaay YKpaiHU NOCUIICHHS PiBHS
COIIIaJIbHOTO 3aXKCTy Ta MOJICPHI3allii CHCTEM COIli-
AJIHOTO 3aXHCTY, 30KpeMa LI0J10 SIKOCTI, JIOCTYITHO-
CcTi Ta (hiHAaHCOBOT CTAOUTHLHOCTI.

Sk 3a3nauae bepnapn lllmirens, anamizyroun
JOCBIJ ABCTpii OJI0 COIiaTbHOTO 3a0€3eUYCHHS,
yKJIaJieHHs JiepxaBamu-aieHamMun €C JBOCTOPOH-
HIX YTOJ 3 TPETIMH KpaiHaMHu MoOXe OyTH ajbTep-
HaTUBOKO KOOPJMHAIIT COIiaTbHOTO 3a0€3eUYeHH,
30KpeMa HaJIaHHS COIAJIbHUX TIOCIYT, Ha PIBHI
€C. V Takiit koopanHariii aBTop ydauae HU3KY Ie-
peBar: a) IBOCTOPOHHI YTOIOH JOTIOMOXKYTH 3aIo-
6irti KOH(UIIKTy TpaBa Ta TapaHTYBATH COL{iaNbHI
npaea; 0) Taki yrogud CTOPOHH HE MOBHUHHI Y3T0-
JDKYBaTU 3 TOJIOXKEHHSMU NepBUHHOTO mpasa €C
010 CBOOOIM PYXY MpalliBHHUKIB; B) TBOCTOPOHHI
yrogu HE MiAISAralTh HamAAy €Bpomneichbkol
Komicii Ta Cyny crnipaBe/yiuBOCTI €BpOINEHChKOT0
Corozy; 1) aepxaBu-uieHd €C MalOTh KOHTPOJIb

22 Christina Grabbe, “Free Movement and Access to Social

Security in the EU: The Challenge of Exporting Unemployment
Benefits,” European Journal of Social Security 25, no. 1 (2023):
2040, https://doi.org/10.1177/13882627231161926.

HaJ YKJIAACHHMH JBOCTOPOHHIMH yromamu>.
b. llnirens Takox NPOBOIUTH MOPIBHIBHUM aHa-
73 JBOCTOPOHHIX yroa ABctpii 3 PermameHToM
No 883/2004%.

OmiHIoIOYM 3arajoM TO3UTHUBHO IPAKTHKY
YKIaJCHHS ABOCTOPOHHIX yroa y cdepi comiaib-
HOTO 3a0€3MEeUYCHHSI 3 METO KOOPIMHAIIIT Ta YHUK-
HeHHsI KoH(mikTy mpasa, b. Ilmirens poOuTH
TaKAW BUCHOBOK:

[IpoGnemMu BUHUKAIOTH Uepe3 pi3He TAYMadeHHS
BcepeuHi Ta 3a Mexkamu €C ayxe cxoxux Gop-
MYJIFOBaHb JISKUX TeKCTiB. Jlns kpaiH, sKi mo-
BHHHI 3acTOCOBYBatu mpasuia €C, BaXKO 3po-
3yMITH IIi TEKCTH IO-IHIIOMY, HIK SKIIO
ix po3ymitu 3cepeannu €C, ToAi sIK TPETi KpaiHu
MOXKYTh MaTH 30BCiM IHIII i axoan>.

3ayBa)KuMoO, 10 YKpaiHa TakoXK yKjajla HU3KY
JIBOCTOPOHHIX yTOJI IIOJI0 B3aEMOJIT AepkaB y chepi
COIIIAJILHOTO 3a0e3MEUYCHHSI, 110 BKAa3y€ Ha MEPCIIeK-
TUBHUI HAMpsM KOOPAMHAII CHCTEM COLaJIbHOTO
3aXHCTy TPOMAJSH JePKaB-yIaCHAIb MIKHAPOITHIX
JoroBopis. OnHaxk, sik 3a3Ha4ae O. JIsmmenko:

[Tpobnemoro Takok € HENOBHE BUKOHAHHS YWH-
HUX JIJIs1 YKpalHA MI>)KHAPOJIHUX JIOTOBOPIB Y JI0-
cmikyBaHil cdepi. Tak, BUHHKae CHUTyarlis,
3a K01 MPABO BIIACHE MPOTOJIONIYETHCS, aie Ha
MPaKTHL HOro MPUIHUCH HE JOTPUMYIOTHCS Ta
HE BUKOHYIOTBCS,

BonHoyac HaWBaXIUBIIIMM, Ha HAIy JIyMKY,
3alMINAEThCS OHOBJICHHS  COIliaJIbHO-3a0e3meuy-
BAJIFHOTO 3aKOHOJABCTBA Ha 3acaiaX MKHAPOIHUX
CTaHJAPTIB y c(epi COIIaTbHOIO 3aXMCTY, BiIO-
BIJTHO JIO TIPUHIMITIB 1 cTaHmaprtiB Pamu €Bporm
Ta €Bporneiicbkoro Corosy.

BucHoBkn

IIpaBoBe perymoBaHHA COLIAIBHUX IOCIYT
y €Bporneiicbkomy Coro3i € JIOBOJII 3arajbHUM 1 Oy-
JIy€ThCS Ha 3allPOBA/KEHHI 3arajlbHUX CTAaHAAPTiB.
[TomupeHoro € MO3HIlis PO HEMOXKIIMBICTh TapMO-
Hizalii 3aKoHOAaBCTBa jepkaB-wieHiB €C moao
COIIaTTbHOTO 3a0e3IeUeHHS Yepe3 BEJIUKY KUIbKICTh

23

Bernard Spiegel, “National Approaches of EU Member
States in Concluding Bilateral Social Security Agreements with
Third Countries: The Case of Austria,” European Journal of Social
Security 20, no. 2 (2018): 148-49, https://doi.org/10.1177/
1388262718780747.

2 Ibid., 155-59.

% Ibid., 160.

% Okcana Jlsitenko, «JloroBopu y mpasi comiaabHOro 3a6es-
nedeHHs» (muc. a-pa dinocodii, Hau. yH-T «Onecbka opuandHa
akazemis», 2022), 85, https://hdl.handle.net/11300/22405.
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CYTTEBHX BIJIMIHHOCTCH MiX HAIllOHAJIEHUMH CHC-
TeMaMH ColliabHOro 3a0e3nedeHHs. ToMmy comianb-
Ha monitika €C y 1bOMY AacleKTi CIpsMOBaHa
Ha KOOpAMHAILIIO (a HE TapMOHI3AIiI0) MOJOKEHb
npaBa y cepi corianabHUX MOCITYT.

BapTo TaAKOXX HaroJIOCMTH, 11O BU3HAYCHHS I10-
HATTSI COIIAJIEHUX MOCITYT MOTPIOHO (OpPMYITIOBATH
3 ONIAY Ha MOTPeOM OTPUMYBAUiB TAKUX TOCIHYT,
a TAKOXX BIJIMOBIJIHO JIO 3arajbHOro MyOJIIYHOTO iH-
Tepecy B 3a0e3MeUYeHHI SKICHUMU COL[iaJIbHUMHU T10-
cryramMud. Ha Hamry JIy™mKy, ciiji Opi€HTyBaThcs
Ha CUCTCMY COIliaJII)HI/IX Mocayr sAK JHOAUHOLCH-
TPUYHY, & HE SK CKOHOMIUHY, (PYHKIIOHAIBHY YH
iHCTHTYHiMHY. 3pemToto, 3rifHo 3 KoHcTuTymieio

VYkpaina €, 30kpemMa, COIliaTbHOI JIEPIKABOFO, a JIF0-
JIUHA, 11 KHUTTS Ta 310pOB’ S BU3HAIOTHCS HAMBHIIOIO
COLAJILHOIO LIIHHICTIO.

Ha nHame nepekoHaHHs, BApTO TAKOXK PO3BUBATH
Ta BIPOBA/DKYBaTH B YKpaiHi €BPOIEHCHKI CTaH-
JIapTH ¥ TiAXONW 70 HaJaHHS COIabHUX MOCIYT
HE JIUIIE epXKAaBHUMH YCTAaHOBaMHM, a W HEYpsIo-
BUMH OpPTaHi3alisiMH Ta NPUBATHUMH HaJaBadaMU
MOCITYT, 110 i Tiepe10adyeHo 3aKOHOAaBCTBOM YKpai-
HU TPO COLianbHI MOCIyrd. BakiaMBUM KpPOKOM
y PO3BHTKY IIPABOBOTO PETYINIOBAHHS COLIATEHOTO
3abe3neueHHs Ta Horo xoopauHanii 3 mpaBom €C
Mae cratu CoIiaibHUM KOJCKC YKpaiHH, TMPOEKT
SIKOTO HUH1 aKTUBHO PO3POOJISIOTE.
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Ihor Ivanyshyn
LEGAL REGULATION OF

THE PROVISION OF SOCIAL SERVICES IN THE EUROPEAN UNION

Abstract

The article examines the issues of legal regulation of the EU provision of social services in the Member
States. Special attention is paid to the problems and needs of developing common approaches to social
security, including social services, considering international and regional European standards in this area.

The author provides several main approaches to the definition of the concept of social services in the
legal space of the EU, which are as follows: social services from the point of view of their providers, social
services from the point of view of recipients (addressees) of such services, social services as a common
good of public interest. The article emphasises the priority of a human-centred approach to the understanding
and legal regulation of social services under EU law. Therefore, the main approach to the standardisation of
social services should be their understanding from the recipients’ point of view.

The article supports the thesis that harmonisation in the field of social security, including social services,
is extremely complicated by differences in national systems. Therefore, the science of social security and
EU legal acts is about coordination, not harmonisation of social security.

The means of coordinating, harmonising, and preventing conflicts of norms in social security law
between EU Member States and third countries include not only international and regional social standards
but also the conclusion of relevant bilateral agreements.

The author states that it is also necessary to develop and implement European standards and approaches
to providing social services in Ukraine not only by state institutions but also by non-governmental
organisations and private service providers, which is actually provided for by the legislation of Ukraine on
social services. The Social Code of Ukraine, the draft of which is currently being actively developed, should
be an important step in the development of legal regulation of social security and its coordination with EU
law.

Keywords: social protection, European integration, social law, social security, social services.
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IMPOBJIEMMU 3ABE3IIEYEHHSA ITPUHIIUITY «NON BIS IN IDEM»
Y PA3I CTAIHEHHA BUKOHABYOI'O 350PY TA OCHOBHOI
BUHAI'OPOIHN Y BUKOHABUYOMY INPOBA/I’KEHHI

Cmammio npucesiyerno npobnemi noO0GitiIHO20 CMSICHEHHS BUKOHABY020 300pY Md OCHOBHOI BUHA20POOU
Y BUKOHABUOMY NPOBAONHCEHHI. 36ePHEHO Y8aA2Y HA HEOOCKOHALICIb 3AKOHOOABY020 Pe2YII08AHHS CIMACHEH-
H5l GUKOHABYO2O 300pY Md OCHOBHOI GUHACOPOOU, BHACIIOOK 4020 YOPMATLHO 00360]1EHO NPUBAIMHOMY GU-
KOHABYI0 CMS2Y8amu OCHOBHY 8UHA2OPOOY NICIsI MO0, K BUKOHAGUULL OOKYMEHmM nepedysas Ha GUKOHAHHI
6 opeani 0epxcasnoi 8UKoHasuoi ciryxcou. 3 ’sacosarno, uwo Bepxosnuti Cyo eupiutye 6Kazamy npooiemy uiis-
Xom 3acmocyeanns ananozii saxony. Haeonoweno, wo suxonaseysb 30008 s13anull NOGMOPHO CMS2Y8AMU
BUKOHABYULL 30ip YU OCHOBHY 8UHA2OPOOY NPU BUKOHAHHI CYO0B020 pillieHHs 8 OOHIU CNPAGI, IKUWO CIMOPOHU
BUKOHABY020 NPOBAOICEHHSL YKAALU MUPOBY Y200y, d YX8ALY Npo ii 3ameepodiceHHs: HA0All K GUKOHAGUULL
Odokymenm 6y10 npeod 's161eH0 00 UKOHAHHS. 3p0ONeHo 8UCHOBOK NPO NOPYULEHHS NPUHYUNIE Npasad V paszi
MAKo20 NOOBIUHO20 CIMACHEHHS. MA 3aNPONOHOBAHO 3MIHU 00 YUHHO2O 3AKOHOO0ABCMEA 3 MEMOIO YHUKHEHH S
sKazanux nopywens. Ipoananizosano noHAmMmsL GUKOHABY020 300Py MA OCHOBHOI GUHAZOPOOU, BCTNAHO6ILEe-

HO, WO 60HU € 3d CBOEI0 cymHicmfo C(lHKL[i)lMM.

KarouoBi ciioBa: nmpuHIKIY 1IpaBa, CaHKIII1, IPHMYCOBE BUKOHAHHS PIllIeHb, Iep)KaBHUI BUKOHABECID,

[IPUBATHUI BUKOHABELb.

IMocTaHoBKa mpodseMu. Y Tporieci CTATHECHHS
KOIITiB y BUKOHABYOMY IIPOBA/KEHHI 00OB’SI3KOBOIO
HOTo YacTHHOIO €, 32 ISSIKUMH BUHATKaMH, CTSTHCH-
HSI TAKOX JIOAATKOBO 3 OOP>KHHKA KOIITIB HA KOPHCTh
oprany abo ocoOwu, sKi 3/1IHCHIOBAJIM IPUMYCOBE BH-
KOHAHHSI pillleHHs. Y pa3i SKIIO PIilICHHS BHKOHYE
JepKaBHA BIKOHABYA CITY)K0a, TaKi JJOATKOBO CTST-
HYTi KOIUTH BM3HAYEHO SK «BHKOHABUMIl 30ip»,
ay pasi MpUBaTHUX BUKOHABIIIB — SIK «OCHOBHA BHHA-
ropoza». BogHodac 3aKOHOJABCTBOM BCTAHOBIIEHO,
110 32 OHUM 1 THM CaMHUM BHKOHABINM JTOKYMEHTOM
BUKOHABUYMH 301p UM OCHOBHA BUHATOPO/A CTATYIOTh-
CsI OIMH pa3 HE3aJICIKHO BiJI IIOBTOPHHX MPE[ SIBICHD
I[LOT0 BUKOHABUOTO JOKyMeHTa. [Ipore 3akoHOmaB-
CTBOM HE BPaxOBaHO BUTIAJIKIB, KOJIH 32 (hOPMaITbHUAX
Ti/ICTaB BUKOHABUMI 30ip UM OCHOBHA BHHAropoja
MOXYTB OyTH CTATHEHI 3 OOp)KHHKA TOBTOPHO.

AHaJli3 ocTaHHIX JocaileHb i myOJikanii.
CTsiTHeHHS BUKOHABUOTO 300py UM OCHOBHOI BHHA-
TOPOJIM € OHUM i3 BaXJIMBUX NMUTaHb y cepi mpu-
MYCOBOTO BHKOHAHHJ pimieHb. [luranus, mos’s3aHi
3 MIPUMYCOBUM BUKOHAHHSM pillleHb, AOCIHiIKyBa-
mu A. Aeroprog, 1O. binoycos, B. Boepy, ®. bopr-
Hsk, O. Bep6a, P. Ironin, O. Kapmaza, B. Maciok,
P. JIsmenxko, IO. [TaBmouenko, HO. Ilputnka,
I. Cnacubo-®ateeBa, T. Penoceea, C. Dypca,
M. llltedan, C. llepOak. BxazanuM mnuTaHHAM

© lwyenxo /1. 10., 2024

IpUCBsTIeHO MOHOTpadii «BukoHaBUE MpOBaIKEH-
HSI: TEOpis Ta MPAKTUKa» 3a 3aTalbHOI0 PENAKIIE0
P. Xanogoi ta C. KpaBrona, a Takoxx «BukoHaBunii
mporec: Teopis 1 mpakThka. KoHuemniii BueHHX
3 YHOCKOHAJICHHS 3aKOHOIABCTBA IIPO BHKOHABUE
MIPOBA/KEHHS» 3a 3arajbHOI0 peaakiiero C. dypen.

Onpra [lanuenko Ta IMutpo MaToXHIOK y poO3-
nini «TeopeTUKo-IpUKIIaTHI MUTAHHS CTSITHEHHS
BHUKOHABYOTO 300py Y BUKOHABIOMY IPOBAIKCHHI»
3a3HaueHoi MoHorpadii « BukoHaB4Ye MPOBaKECHHS:
TEOpis Ta MPAKTUKA» TOCHTIKyBaIH MUTAHHS CTSIT-
HEHHSI BUKOHABUOTO 300py, MPOTE MUTAHb ITOBTOP-
HOTO HOTO CTATHEHHS Yy BHIAJKAaX, TOCIIHKEHHX
y Li#f cTaTTi, HE TOPKAJIHCA.

Bukian ocHoBHOro marepiamy. BimmosimHo
10 cr. 27 3akony Ykpainu «IIpo BukoHaBue IpoBa-
JUKEHHSD», ¥ Pasi CTATHEHHS KOIITIB CyMa BHKOHAB-
4oro 300py cTaHOBUTH 10 BiICOTKIB CymH, IO Mif-
JSIra€ IPUMYCOBOMY CTATHEHHIO, 8 y Pa3i BUKOHAHHS
pIIICHHS HEMAatHOBOTO XapaKTepy BUKOHABUHUH 301p
CTATYETHCS B PO3MIpPI JIBOX MIHIMAJIBHUX PO3MIpiB
3apo0iTHOI TuIaTH 3 OOp)KHMKA — (DiI3MYHOI 0coOH
1 B PO3Mipil YOTHPHOX MiHIMAIBHUX PO3MIPIB 3apo-
GITHOT TIaTH 3 GOPIKHUKA — FOPHIMIHOT 0co0H ',

! BepxosHa Pana Ykpainu, Ilpo euronague nposaooicenusi,

3akoH Ykpainu 1404-VIII, yxBaneno 2 yepsHs 2016, https://zakon.
rada.gov.ua/laws/show/1404-19.

© Hauionanbuuii yHiBepceuteT «KneBo-MorussiHCbKa akaieMis» (3aCHOBHHUK 1 BUIaselp), 2024
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3aKoHOaBUYE PETYIIOBAaHHS CHPSMOBAHE Ha Te,
mo0 BHUKOHABUMM 30ip UM OCHOBHY BHHAropoay
He Oylio CTATHYTO 3 OOpXHHKA JEKIIbKa pasiB,
30KpeMa y pa3i MOBTOPHOTO e/ sIBIICHHST BUKOHAB-
94Oro IOKyMEHTa 0 BUKOHaHHSA. [Ipo 1e cBimuuThH
4. 6 cT. 27 3axkony Ykpainu «IIpo BukoHaBye poBa-
JOKEHHS», 3T1JTHO 3 SIKOI0 Y pa3i HACTYITHHX MPe1’ sIB-
JICHb ACPKaBHOMY BUKOHABIIIO 1O BUKOHAHHS BUKO-
HABYOTO JIOKYMECHTa BHKOHABUMU 301p CTATYETHCS
B YAaCTHHI, 10 He Oyna CTATHyTa MiJ 4ac more-
PEeIHBOTO BUKOHAHHS.

OnHak 3aKOHOJJABCTBO MICTUTh MPOTAIMHHU 1100
BPETYJIIOBAHHS TaKWUX CHUTYaIlil, 32 SIKHX OpraH Jep-
’KABHOI BUKOHABUOI CJIy»OM UM TPUBATHUN BUKOHA-
BeIlb 3000B’I3aHUI TOBTOPHO CTATHYTH 3 OOPYKHHUKA
BUKOHABYMH 301p UM OCHOBHY BUHATOPOMY:

1) moBTOpHE Mpex’ IBICHHS BUKOHABYOTO JOKY-
MCHTa N0 HNPUMYCOBOTO BHUKOHAHHS IMPHUBATHOMY
BHUKOHABIIIO TTICIIs TOBEPHEHHSI HOTo 0€3 BUKOHAHHS
(un y pasi 4aCTKOBOTO BUKOHAHHSA) OPraHOM Jep-
YKaBHOI BUKOHABYOT CITy0H, a00 HaBIaKH;

2) mpen’sBIEHHS 70 MPHUMYCOBOTO BUKOHAHHS
YXBalU CyIy TIPO 3aTBEPIKEHHS MHPOBOi YTOAH,
yKIIaJeHoi CTOpOHaMHM B MPOLECi BUKOHAHHS
PpIlICHHS.

Po3p’s3anns nepoi npobiaemMu HanaB Bepxos-
muit Cyn y mocranoBax Bim 21.07.2022 y chpasi
Ne 320/6215/19% ta Big 13.04.2023 y copasi
Ne 160/695/223. Tlix wac pos3rsimy o6ox cripas Bep-
xoBHUH Cyp y ckiani konerii cyaaiB Kacamiiinoro
aJIMIHICTPaTUBHOTO CY/y 3aCTOCYBaB aHAJIOTIIO 3a-
KOHY J1d BI/IpiHleHHH BKa3aHOI'o MUTaHH.

Bepxouuii Cyn OOTpyHTYBaB CBOKO TO3HIIIIO
THUM, 110:

— HasBHA TPOTAJIHA B PETYINIOBAaHHI MPOIETY-
pH CTSATHEHHS 3 OOPKHHKIB BHKOHABUOTO 300Dy
1 OCHOBHOI BHWHArOpOAM 3a BUKOHAHHS OIHOTO
{ TOTO K BUKOHABYOTI'0 JIOKYMEHTAa, 1110 3a4illa€ KOH-
BEHIII{HI Ta KOHCTHUTYIIIIHI TTpaBa 0cooOw, i iHTepe-
CH, @ TAKOXK CTOCYEThCS 3a0€3IEUeHHSI BEPXOBEH-
CTBa TMpaBa TMiJ dYac 3JIIHCHCHHS BUKOHABUOTO
MPOBA/UKEHHS, a TAKOX 3JlaTHE ITiJBAKUTH 3acaan
BUKOHABYOTO TIPOBA/DKCHHS ¥ aTakyBaTH Taki
CTPHIKHEBI €JIEMEHTH BEPXOBEHCTBA IIPaBa, sK Ipa-
BOBa BU3HAYCHICTD 1 MOBaYKaHHS JIFOJICHKUX IIPAB;

— MUTAHHS PO CIPABEAIHUBICTH MOABIHHOTO
CTSTHEHHSI IJIaTH JEP>KaBHOMY i MPUBATHOMY BH-
KOHaBIAIM 3a BHKOHaHHs OAHOIO U TOTO X BHKO-
HABUOTO JOKYMEHTA IIOJISTa€ B TOMY, IO HecIpa-
BCIJIMBUM € HE€ CTATHCHHsS BHKOHaABYOI'O 360py

?  KacamiiftHuii aqMiHICTpaTHBHUI Cy1 y ckiani BepxoBHOTO
Cyny, IlocranoBa, cmpasa 320/6215/19, 21 gmmms 2022,
https://reyestr.court.gov.ua/Review/105359162.

*  Kacauiliuuii ajMinicTparuBHuii cyn y ckian BepxoBHoro
Cyny, IlocranoBa, cmpaBa 160/695/22, 13 «ksitHs 2023,
https://reyestr.court.gov.ua/Review/110216032.

Y OCHOBHOI BHHAropoJu sIK TaKHMX, a caMme IXHe
CTATHEHHs oHOo4YacHO. ToOTO B pakypci mocTasie-
HOTO ITUTAHHS CIPAaBEUIMBUM € CTSATHEHHS JIHIIC
ofHi€T 3 yKa3aHUX CyM;

— 3aKOHOIABCTBO HE CTaBUTHh MPABO MPUBATHO-
'O BUKOHABIId Ha OTPUMAHHA OCHOBHO1 BHUHAropoau
y 3aJICKHICTh BiJI Ti€T 0OCTaBUHM, 110 HA TIPUMYCO-
BOMY BHKOHAHHI B OpPraHax JAep>KaBHOI BUKOHABYOI
CITy’kOM TiepeOyBae MOCTaHOBA JICPKABHOTO BHKO-
HaBIIS PO CTSATHEHHSI BUKOHABYOTO 300Dy, a MpaBo
1€ 3aJIC)KUTH BiJl TOTO, Y¥ BUKOHAHE PIIIICHHS B TIOB-
HOMY a00 YacTKOBOMY OOCs31 BHACHIJOK il MpH-
BaTHOTO BHKOHABIIS.

BepxoBuuit Cyn mponuTyBaB HOpPMY, B SIKiit
00yMOBIICHHI BHIIAJI0K, KOJM BHUKOHABYMI 30ip HE
CTATYETbLCA a00 CTATHEHHS NPUITUHAETBCA Yy 3B’5[3Ky
3 y4YacTIO INPHBAaTHOTO BHUKOHABIS B TIPOLEIypi
BUKOHAHHA TOr'O CaMOr0 BUKOHAaBHYOI'O NOKYMECHTA,
a caMe YacTHHY BOCbMY CT. 27 3akoHy YKpaiHu
«IIpo BuKOHaBYE MPOBaIKEHH: «[1i0 uac nepeoa-
4i BUKOHABHU020 OOKYMEHMA IO Op2amny 0epicasHoi
BUKOHABUOI CTYHCOU NPUBAMHOMY BUKOHABYIO BUKO-
Haguull 30ip He CMsA2YEMbCS, AKWO BiH He 0Y8 cmsie-
HYMUll Ha MOMeHM nepeoai.

Y pazi cmsaenenns yacmunu 8UKOHA84020 360py
Ha MOMeHm nepeoayi 6UKOHABY020 OOKYMeHMd
NPUBAMHOMY BUKOHABYIO CHISIZHYMA YACHUHA BUKO-
HABu020 360py NOGEPHEHHIO He NiNA2aACy.

Bepxopuuii Cyni 3a3Ha4MB, 110 JIOTIYHHNA 1 ITi-
JBOBUI CIOCOOH YSICHEHHS YaCTUHH BOCBMOI CT. 27
3akony Ykpaiam «IIpo BHKOHaBUE TPOBAIKEHHSD
CBiJ4aTh, MI0 Y BKA3aHOMY BHIAAKY Ii MPUIHCH
MaloTh IMIICPATHBHUN XapakTep 1 BCTAHOBIIOIOThH
npssMy 3a00pOoHY CTATYBaTH abo0 MPOJOBXKYBATH
CTATHEHHSI BUKOHABYOTO 300pY; 11 HOpMa CIIPSIMO-
BaHa Ha TE, I[00 HE JOMYCTUTU OJHOYACHOTO CTSIT-
HEHHSI 3 00pKHUKA BUKOHABYOTO 300py Ta OCHOBHOI
BUHaropoau. Tok 1i 3acCTOCyBaHHS Ja€ 3MOTY
PO3B’sI3aTH CITip CTOCOBHO CITPAaBEIMBOCTI MOBIH-
HOTO CTATHEHHS IUIaTU JIEP>KaBHOMY 1 IPUBATHOMY
BUKOHABIISIM 32 BUKOHAHHS OTHOTO U TOTO CaMOTO
BHUKOHABYOTO JJOKYMEHTA.

Ha mincraBi mporo Bepxoumii Cyn BBaxae,
O JUIi PO3B’SI3aHHS O3HAYEHOI MpoOIeMH Ta
3 METOK e()EeKTHBHOIO 3aXUCTy TpaB Ta iHTEpeciB
0ci0 Bi MOpyIIeHb 3 00Ky Cy0’€KTiB BIAJHUX MOB-
HOBa)XEHb JI0 MOJIOHMX MPABOBITHOCHH CITifl 3aCTO-
CyBATH 3a aHAJIOTIEI0 3aKOHY YAaCTUHY BOCbMY CT. 27
3akony Ykpainu «IIpo BuKoHaBUE MPOBAHKEHHS.

3acToCyBaHHSA YaCTUHH BOCHMOI CT. 27 3akoHy
Vkpainu «[Ipo BHKOHABYE TPOBAKESHHS 10 CITip-
HUX NPaBOBiIHOCHUH Jae BepxoBHomy Cyny miacTa-
BU 3pOOHTH TaKUH BUCHOBOK: V pa3i KOU Oepicas-
HUll  BUKOHABEYb NOGEPHYE  GUKOHABYUL JUCH
3a 3aA6010 CMA2Y8AUA | PO3NOYAE CMACHEHHS
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BUKOHABYO2O 300py, a nNiciia UYbo2o CmMsA2y8au
npeo’a6us yei auUcm 00 GUKOHAHMS NPUBAMHOMY
BUKOHABYIO, AKULL Y C80I0 uepey GIOKpUE GUKOHABYE
npo6aoicents U GUHIC NOCMANOBY NPO CMACHEHHS]
0CHOBHOI  sunazopoou y posmipi 10 siocomxie
810 haKmMuuHoO CMASHYMUX CYM, MO HAOANI BUKO-
Hagyuil 30ip He CMA2YEMbCS.

OTxe, cynoBa IMpaKTUKa Hapa3i BUpIiIIHIa Mpoo-
JeMy, TOB’s13aHy 3 IIOABITHAM CTATHEHHSIM CyMH
BHUKOHABYOI0 300py y pa3i MOYEproBOro Mmpex siB-
JICHHST BUKOHABYOTO JOKYMEHTa 0 BUKOHAHHSI
opraHaM JAep>kaBHOI BMKOHABUOi CIIyOH Ta TpH-
BaTHUM BUKOHABIISIM.

Tenep 3BepHiMOCS 10 iHIIOI, HA TEPUIMHA IO-
DI, HEOUEBUAHOI MPOOIEMH 3 MOABIHHUM CTSIT-
HEHHSIM BUKOHABYOTO 300pYy.

BperymnsoBaHo, 1m0, CKiTBKH O HE OyJI0 MOBTOP-
HUX Ipej’ sIBICHb BUKOHABYOTO JIOKyMEHTa /0 BHU-
KOHAHHJ, 13 OOp)KHUKA HE Oyle CTATHYTO CyMy BHU-
KOHABYOTO0 300py MOHA TY, III0 BU3HAYEHA 3aKOHOM.
Imest miel HOpME B TOMY, III0 Ha BUKOHAHHS OTHOTO
PpIlICHHS BUKOHABYHIA 301p Y4 OCHOBHY BUHATOPOTY
Moxke OyTH CTATHYTO JIUIIe oauH pa3. Lle Takox 3a-
Oe3neuye JOTPUMAaHHS MPUHIHUIY IOPHIAYHOT BU-
3HAYEHOCTI. Y IbOMY KOHTEKCTI BiH MOJISITAE B TOMY,
o OOPXKHMK Ma€ 3HATU YiTKy CyMy, SIKy BiH Mae
JIOATKOBO CIUIATUTH Y pa3i MIPHIMYCOBOTO BUKOHAH-
HSl pillIeHHS PO CTATHEHHS 3 HbOro Oopry. OmHax
TIPUHIIHIT FOPUANIHOT BU3HAYCHOCTI MOXKE OYTH TI0-
PYIIEHO B TakKiif cUTyaIii.

CTOpOHM BHWIKOHABUOTO IPOBAKECHHS YKIIAIH
MHUPOBY yTOAy, SIKy 3aTBEpJIUB cyd. BkazaHoro mu-
POBOIO YTOMOIO CTOPOHH Y3TOIMIH PO3CTPOUCHHS
OopxHuKOM cmiata Oopry. Ha miacrasi m. 2
4. | ct. 39 3akony Ykpainu «IIpo BukonaB4e mposa-
JUKCHHSD» TaKe BUKOHABYE IPOBAPKEHHS Oyno 3a-
KiHgeHo. BogHo9ac OOp)KHUK Ma€ CIUIATUTH BUKO-
HaBuMi 30ip, PO CTATHEHHSA SKOTO Ha TijICTaBi
4. 4 cr. 27 3akony Ykpainu «[Ipo BukonaB4e mposa-
JOKEHHS» OyJ10 BUHECEHO BiMOBiAHY MTOCTaHOBY.

YxBaa cyay Ipo 3aTBEpKSHHSI MEPOBOI yroan
€ CaMOCTIMHHM BHKOHAaBUMUM JOKYMEHTOM. Y pasi
SIKIO OOPYKHUK HE BUKOHYE YMOBU MHPOBOI YTOAH,
TO CTATYBa4d Ma€ MPaBo MpeJ’ IBUTH 10 IPUMYCOBO-
TO BUKOHAHHS HE TIEPBUHHUIA BHKOHABUUH JIOKY-
MEHT, a BXE yXBaJly NpO 3aTBEPPKCHHS MHPOBOL
yrou. Y TakoMy pasi OpraH JiepyKaBHOI BUKOHABYOT
CITy’KOM YM MIPUBATHUIM BUKOHABEIh MATUMYTh TIOB-
HOBa)KCHHSI HAHOBO CTATHYTH BHKOHABUHMHA 30ip
Yy OCHOBHY BuHaropozy. Yactuna 6 ct. 27 3akony
Vkpainn «IIpo BHKOHaBYE MPOBAKEHHSI» CTOCY-
€THCSI TIOBTOPHUX Hpea sIBICHb OJHOTO ¥ TOTO ca-
MOTO BUKOHABYOTO TOKyMeHTa. OHaK Take hopmy-
JIFOBaHHS HE OXOIUIIOE BUIMAAKIB, KOJIH B OHIN 1 TIH
camiii crpaBi OyJI0 BHJIAHO IHIIMKA BHUKOHABYMH

JIOKYMEHT. Y TakoMy pasi € GopMajbHi IiJCTaBH
CTSITHEHHsI 3 OOPIKHUKA 1IE OIHI€T CyMH BUKOHABUO-
ro 300py NMpH BUKOHAHHI OJTHOTO W TOTO CaMoro pi-
meHHs. OJTHaK 1€ HECIIPaBEATUBO.

3rimHo 3 4. 1 ct. 61 KoHerurymii Ykpainu, HIXTO
HE MOKe OyTH JBidi IPUTATHEHUI 10 FIOPUIUYHO]I BiJl-
TOBITTLHOCTI OJTHOTO BUJTY 32 OJTHE i Te caMe TpaBo-
nopytieHss*. [TOBTOpHE CTSTHEHHsSI BHKOHABYIOTO
300py TOpylIye TpaBa OOpXKHHWKA, TIependadeHi,
30Kkpema, cT. 4 [Iporokomy Ne 7 no KonseHuii npo 3a-
XHCT IPaB JIFOIMHU 1 OCHOBOIIOJIOKHHUX CBOOOT IIOJI0
3a00pOoHM JBiYi OyTH MOKapaHUM 3a OIHE i Te came
TPaBOIOPYIIEHHS (MPUHIKII «non bis in idemy).

Crin 3a3HauuTH, MO y CT. 66 MPOEKTy 3aKoHY
PO BUKOHABUE TNPOBAJDKCHHS (peecTpariiitHui
Homep 3726 Bix 23.06.2020) mponoHy€eThCS BBECTH
TIOHSTTS «BUKOHABYA CAHKI[SD» 3aMiCTh MOHATH
«BUKOHABUHIA 30ip» Ta «OCHOBHA BUHATOPOIa»®,

OTxe, y TPaBOBOMY IO € PO3YyMiHHS TOTO,
10 BUKOHABUMH 30ip € Mipol0 BiAMOBIJaNBHOCTI,
a TOMY 10 HhOTO Ma€ OyTH 3aCTOCOBAHUI IPHHITUIT
«non bis in idem». 3okpema, O. [lanuenko ta /I. Ma-
TOXHIOK TIOTOJDKYIOTBHCSI 3 JTyMKOIO A. ABTOpProsa,
110 BUKOHABYMH 30ip € pi3HOBUAOM MaiHOBOI Bif-
MOBIJaJILHOCTI 32 HEBUKOHAHHS PIlICHHS .

IToTpi6HO Takox BpaxoByBaTH, 110 BepxoBHuit
Cyn yKe IOCITyTOBY€ThCS pO3yMiHHSIM TOTO, IO BH-
KOHaBYMH 301p € CAaHKIII€I0 MATHOBOTO XapaKTepy.

VY mocranoBi KacariiiHoro aamiHiCTpaTHBHOTO
cyny y ckinaai BepxoBHoro Cymy Big 24.12.2021
y cripaBi Ne 640/4599/21 BkazaHo, 1110 3akoH Ykpai-
HHN ((HpO BHUKOHABYC IPOBA/KCHH» HE CTABUTh
«MOKJIUBICTH 3aCTOCYBAHHA CAHKUiN y BUIIIsSAL
CTATHEHHsSI BUKOHABYOT0 300py B 3aJIC)KHICThH
BiZl (PaKTUYHOTO BYMHEHHS JCpP)KaBHIM BHKOHAB-
1eM Jiif, CIpsIMOBaHUX HAa MPHUMYCOBE BHKOHAHHSI
pilieHHs cyay abo 1HIIOTO BHKOHABYOTO JIOKYMEH-
Ty»® (BuOKpemmenust Haiue. — /1. ).

Kacariitauii aqMiHicTpaTHBHAN Cy/y ckiasi Bep-
xoBHOro Cymy B mocranosi Bif 25.09.2019 y cmpasi
Ne 826/14776/15 Bkazye, 110 IOCTAaHOBH JI€PYKABHOTO
BHUKOHABIS TPO CTATHEHHS BHKOHABYOTO 300Dy

4 Bepxosua Pana Ykpainu, Koncmumyyis Yxpainu, yxBaaeHo

28 wuepBHs 1996, https://zakon.rada.gov.ua/laws/show/254%D0%
BA/96-%D0%B2%D1%80#Text.

5> Council of Europe, Convention for the Protection of Human
Rights and Fundamental Freedoms, Rome, 4.X1.1950, https://www.
echr.coe.int/documents/d/echr/Convention ENG.

¢ BepxoBua Pama Ykpaiuu, [Ipoekm 3axony npo euxonasue
nposaddicenns (peectpauniitnuii Homep 3726 Bix 23.06.2020), https:/
wl.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=69256.

7 Oumbra Ilanyenko, JIMutpo MaroxHiok, «TeopeTHko-mpH-
KJIQJHI MUTaHHS CTATHEHHS BHKOHABYOTO 300py y BHKOHABIOMY
HPOBAKEHHI», Y Bukonasue nposadowcenns: meopis ma npakmuxa
(Xapkis: I1paBo, 2021), 60.

8 Kacauiliuuii agMinicTpaTuBHuil cyx y ckiaii BepxoBHoro
Cyny, IlocranoBa, cnpaBa 640/4599/21, 24 rpymus 2021, https:/
reyestr.court.gov.ua/Review/102229408.
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HaJIEKaTh 10 NEBHUX BUIIIB BIAIIOBIIAJBLHOCTI 3a HE-
BUKOHAHHS PIIICHHS Yy JOOpPOBUIBHOMY TOPSIAKY
Ta TOPYIICHHS OO0OB’S3KIB, IO TIOKJIAIAFOThCS
Ha 0ci0, sKi 6epyTh yJacTb y BUKOHABIOMY IIPOLIECI.
[Micnst poro Bepxosauii Cyn poOUTh BHU3HAYCHHS,
10 BUKOHABYMH 30ip — 1€ CaHKIIisl BiANOBIAAIBLHOCTI
MaiHOBOTO XapaKTepy, [0 HaKIIAIa€ThCS Ha OOP)KHH-
Ka 32 HeBUKOHAHHSI PIIICHHS Y CTPOK, BCTAHOBJICHUI
JUTSE 1010 JTOOPOBITIBHOTO BUKOHAHHST'.

[Mynkr 108 mocranoBu KacariiiHoro rocroxap-
chbKoro cyay y cknai Bepxosroro Cymy Bin 19.01.2023
y crpasi Ne 918/56/20 mictuth Taxy dpasy:

Cyma BHKOHABYOro 300py, IO BHU3HAYCHA ICp-
JKaBHUM BHKOHABIIEM Y IIOCTAHOBI IIPH BiIKPUTTI
BHUKOHABYOT'O [TPOBAKEHHS, (PIKCY€E PO3PAXyHOK
TaKoi CAaHKIII HA Yac BiAKPUTTS BUKOHABYOIO
MPOBA/I’KEHHSI TA HE € CYMOIO, SIKA TApAHTOBA-
HO MO:Ke OyTH CTSIPHEHA 32 HACJTIIKaMH BUKO-
HAHHS PillIeHHS, 30KpeMa y BUITAIKaX HETIOBHO-
o BUKOHAHHS a00 K HEBUKOHAHHS BIIIIOBIIHOIO
BHUKOHABYOTO JIOKyMeHTa'’,

Bkazana mosuiliss HOXOAUTH IIE€ 3 IOCTAHOBU
[Tnenymy Buroro anMiHicTpaTHBHOTO cyay YKpai-
Hu Bix 13.12.2010 Ne 3 «Ilpo mpakTuky 3actocy-
BaHHS aJIMIHICTPAaTUBHUMHU CYIlaMH 3aKOHOJaBCTBa
y CIpaBax i3 MPHUBOAY OCKAp>KEHHS pillleHb, il
9K Oe3/TisTLHOCTI JIeP’)KaBHOT BUKOHABYOT CITY KON,
y 1. 6 K01 BKa3aHo, 110 Cy/laM HeoOXiIHO BpaxoBy-
BaTd, IO TIOCTAaHOBH JEPKaBHOTO BHKOHABILI
PO CTATHEHHS BUKOHABYOTO 300Dy Ta HAKJIAICHHS
mrpady Hajekarb JIO BUWJIIB BIAMOBIAAIBLHOCTI
32 HEBUKOHAHHS PIIIEHHs CaMOCTIHHO Ta 3a HEBU-
KOHaHHS 0Oe3 TOBaXHMX MPHYWH pIIICHHS, 10
3000B’s13y€ OOpKHUKA BYMHUTH TIEBHI [ii, Ta pillIeH-
Hs TIPO TIOHOBJICHHSI Ha Po0OTi. BukoHapuwmii 30ip —
I[¢ CaHKIlig BiAMOBIJAIbHOCTI MAaHOBOTO XapaKTe-
Py, 1110 HaKJIaJae€ThCSI Ha OOP)KHHUKA 32 HEBUKOHAHHS
pillleHHS y CTpPOK, BCTAHOBJIEHUH I HOTro camo-
CTIHHOTO BUKOHAHH:'!,

3BepTaeMo yBary, 10 B YCiX HaBEJCHUX BHUIMA-
Kax BHKOHABYMIA 301p BU3HAYEHO SIK CAHKIIIIO 32 He-
BHUKOHAHHSA CaM€ pilHeHHS[, a HE BUKOHAaB40I'0o I0KY-
MeHTa. OTXe, CTSATHEHHS BHKOHABUOTO 300py
Ta Horo aHanora — OCHOBHOI BUHAaropoau Mae 0yTu

?  Kacauiliuuii ajMinicTparuBHuii cyn y ckiani BepxoBHoro

Cyny, [Toctanosa, cripaa 826/14776/15, 25 Bepecust 2019, https://
reyestr.court.gov.ua/Review/84634385.

10 Kacariituuif rocnogapcekuii cynm y ckiaanai BepxoBHOTO
Cyny, IlocranoBa, ciipasa 918/56/20, 19 ciuns 2023, https:/reyestr.
court.gov.ua/Review/108821942.

"' Bumuit aamixictpatuBHuil cyn Ykpaiuu, IIpo npakmuxy
3aCMOCY8aHHA  AOMIHICIMPAMUSHUMY — CYOAMU  3AKOHOOABCMEA
¥y cnpasax iz npueoody OCKapicents piuletb, Ol uu 6e30iL1bHOCmI
OeporcasHoi sukonasuoi ciyocou, Ilocranosa [lnenymy 3, 13 rpynns
2010, https://zakon.rada.gov.ua/go/v0003760-10.

NPUB’sI3aHE caMe IO BUKOHAHHS TIEBHOTO PillICHHS,
a He BUKOHABYOTO JIOKYMEHTA.

3azHaunMo, Mo y 4. 3 cT. 66 mpoekTy 3aKoHy
VYkpainu «Ilpo BuKOHaBUE NPOBAIKEHHS» (pee-
cTpaniiHui Homep 3726 Bix 23.06.2020) 1ie He Bpa-
XOBAHO, a BKa3aHO, 10 PO3Mip BUKOHABYOI CaHKIIi{
3a MPUMYCOBE BHKOHAHHS PILICHHS CTAaHOBHUTH Je-
CATh BIJICOTKIB BiJl CyMHU 32 BUKOHABUYUM JIOKYMEH-
ToM. ToMy TIpOIIOHYEMO BKa3aHy CTATTIO NPOEKTY
3aKOHY JIOTIOBHUTH TaKOI YaCTHHOW: «BukoHaBua
CaHKIIiSl HE CTATYEThCS y pa3i BUKOHAHHS PIillICHHS
Ha MiACTaBl yXBaJu IPO 3aTBEPKECHHS MHPOBOI
YTOH, YKIJIQJEHOI CTOPOHAMH BHKOHABUOTO MPOBA-
JUKEHHS, SIKIIO BUKOHABYMIA 301ip CTATHYTO Mif 4ac
BHUKOHAHHS PIIIICHHS B TaKiil cripaBi».

Takox BiIIOBI/IHI 3MiHU MOXKHA BHECTH 1 B YMH-
Huit 3akoH Ykpainu «IIpo BuKoHaB4E MPOBAHKEHHS.

Crnin BU3HAYUTH, K caMe BUKOHABUMI 30ip
MOKHA PO3IVISIHYTH Yepe3 MPU3MY HOHSTTS CAaHKITi1.
HaBeneMo BU3HAYEHHS CAHKIIIH.

HOpumnyuHa eHIMKIoNe s Halae JeKiibKa 3Ha-
YCHb MOHSATTS «CaHKI[is». JIJI1 BUKOHABYOI CaHKIIiT
HAMOUTBII BIAMOBITHUM € Take: rmepeadadeHi 3aKo-
HOM a00 JIOTOBOPOM 3aXO/IY BIUIMBY, Mipa IOpUIAY-
HOI BIIMTOBIIAJILHOCTI 32 MOPYIIICHHS 3aKOHO/IaBCTBA
a00 JI0roBipHOTO 3000B’sI3aHHS, 1110 3aCTOCOBYIOTHCS
JIO BUHHOT 0COOH 1 TATHYTB 32 COOOFO MEBHI HECTPH-
STMBI (HEraTUBHI) /11 HET HACITi KK 2,

HOpumannii cioBHuk breka Takok HaBOIWTH Jie-
KiJIbKa 3HAYCHb MOHATTS «CAHKI[is». JIJIs1 HAIloro BU-
TaJIKy, HAOIM>KEHOTO JI0 BUKOHABYOT CAHKITi1, CAHKIIIEO
€ mrpad abo MPUMYCOBHI 3axiJ], KU € HACIIIKOM
HEZOTPUMAHHSI 3aKOHY, ITPABHJIA Y1 HaKa3zy'>,

3a BusHadeHHSIM O. COnmpoHIOKa, KpUMiHAJIbHA
MpoIeCyaibHa CaHKIIIS — [1€ €JICMEHT HOPMH KPHMi-
HAJILHOTO IMPOIIECYaJbHOTO TIpaBa, MO0 MICTUThH
SIK HeTaTUBHI HACIIIKM HEBUKOHAHHS YU HENOTPH-
MaHHS JAUCTIO3UII KPUMIHAJIBHOI IpolecyaabHOI
HOPMH, TakK 1 TIOTOJKEHHSI, 03B, TIOB’s3aHi 3 pea-
T3aIi€r0 i€l AMCMO3UIIIT, 3aCTOCOBYETHCS JePKAB-
HUMH OpraHaMH 1 CIy)XOOBHMH 0CO0aMH, sSKi Be-
JIyTh KpPUMiHAJIbHE MPOBAKCHHS, a Yy BHUIIAJKaX,
nepea0aueHNX 3aKOHOM, W IHIIMMH Cy0’€KTaMu
Ta MICTHTh MiJICYMKOBY OLIIHKY DillleHb, Tii un 0e3-
JUSUTBHOCT] YYaCHHUKIB KPUMIHAILHUX MPOLIECyalhb-
HUX BijHOCHH'*, X0Ya B IIbOMY BU3HAYEHH] HIETHCS
caMe Tpo KPHUMIHAIBHI TPOIECyaibHI CaHKIIIi,
OJIHAK 13 HBOTO MOXKHA BHOKPEMHUTH HEOOXiJgHi
O3HAKH JITsI BUKOHABYIOTO 300DYy.

12

B. I1. HarpeGenpuuii, JI. M. CtpensOuupka, P. A. Ycenko,
«Cankuist», y FOpuouuna enyuxnonedis, T. 5: I1-C (KuiB: «Ykpain-
chKa eHuukIone/is» imeni M. I1. Baxana, 2003), 427.
13 Black’s Law Dictionary (St. Paul: Thomson Reuters, 2009), 1458.
14 Onekcanap Conpontok, «KpuMiHaibHi ponecyasibHi CaHK-
iy (auc. KaHAa. opui. Hayk, JIbBIBChKMIA Hall. yH-T iMeHi [BaHa
Opanka, 2020), 43-44.
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3a BusnauendsM H. HaBanpHeBOI, caHKIii B u-
BIIBHOMY MpaBi — II¢ MEBHI HETaTWBHI HACHIiJIKH,
BCTaHOBJICHI 3aKOHOM a00 JIOTOBOPOM, SIKi 3aCTOCO-
BYIOThCS Y Pa3i HEBUKOHAHHS (HEHAJIC)KHOTO BUKO-
HaHHS) IIUBUTBHO-TTPABOBOTO 000B’S3KY, MOPYIICH-
Hs 3a00poH, OOMEXKEHb Ta B IHIIMX BHIIAJKaX,
BCTAHOBJIEHHX 3aKOHOM .

ToOTO caHKISA 3aBXKIU € HEFAaTUBHUM SIBUILIEM
JUTSL OCOOM, SIKa € TIPABOMOPYIITHUKOM. Y 1IbOMY BH-
MaJKy HEBUKOHAHHS CBOTO 3000B’s3aHHs J00pO-
BUTLHO MAa€ HETaTHUBHI HACHIAKH ISl OOpXKHHKA.
Toxx MOXKHA MOTOAUTHCS 3 THM, IO BUKOHABYUM
30ip € 32 CBOEIO CYTHICTIO CAHKITIETO.

OTxe, BUKOHaBYMH 30ip LIIKOM TMiAmanae Imia
TIOHATTS CaHKIIK, TOOTO € MIpOKO BIIMOBIATBHOCTI.
CBO€I0 4eproro, 3aKOHOIaB4Ya MOXKIIUBICTH MOBTOP-
HOTO CTSTHEHHS BUKOHABYOTO 300py ab0 OCHOBHOI
BUHArOpPOIU € CYTTEBUM MOPYILICHHSIM MPUHIIUITY
«non bis in idem», 0 € CKIAJ0BOK YaCTHHOIO
MPUHLHUITY BU3HAUYCHOCTI.

Sk 3a3nauae FO. MarBeeBa, oiHa 3 EpIIMX CKIIa-
JIOBUX TPHHIUITY BU3HAYCHOCTI — I MOXIIMBICTb
ocoOM TmiepenOavyaTH MPaBOBI HACTIJIKW CBOIX JIid
un Ge3aisbHOCTI . Takok Jyist 3a0e3MeUeHHs PUH-
Uy BU3HAYCHOCTI 3aKOHOIABCTBO Ma€ OyTH dUiT-
KUM, TOYHUM, 3pO3yMUIUM Ta NepeadadyBaHum'’.

VY 3B’A3Ky 3 IIUM TOCTA€E MMUTAHHS, YU BiJINOBI-
Jla€ 3aKOHOAABCTBO y c(epi BHKOHABUOTO MPOBa-
JOKEHHSI BUMOTaM MIPaBOBOI BU3HAYCHOCTI B KOHTEK-
CTi CTSTHEHHS BUKOHABYOTO 300py UM OCHOBHOL
BHHATOPOJIH I0JI0 OJTHOTO ¥ TOr0 CaMOro PillICHHS,
y TIpOIIeCi BUKOHAHHS SIKOTO OYyJI0 YKIaeHO MUPOBY
YTO[y, SIKY 3aTBEPJIKCHO YXBAJIOIO CY/Y, SKa € CaMo-
CTIHHHUM BHKOHABUUM JOKyMeHTOM. Ha Hamry
JyMKY, TAKHM BUMOTaM 3aKOHOABCTBO HE BiJIMOBI-
Jae. Y CyloBiii MpakTHIl Hapasi BIANOBiAI Ha 1€
MMUTAHHS 3HAUTH He BIaeThess. OueBUIHO, 1€ OB’ 5-
3aHO 3 THM, 10 MUPOBI YTOAX Y BUKOHABYOMY IIPO-
BaJDKCHHI YKJIAJIAr0ThCS TOJII, KOJIU OOPIKHUKY CTsI-
T'yBa4 Aa€ MOXKJIMBICTh PO3CTPOUUTH YU BiICTPOUUTH
BHUKOHAHHS piteHHs. HatoMicTh mpakTHka mokasye,
10 B TaKMX BUMAJKaX OOPIKHUKHU ab0 100pOCOoBic-
HO BUKOHYIOTh MHUPOBY YTO/Y, 200 3HUKAIOTh 3 TTOJIS
BUAMMOCTI CTSITyBaua, 4epe3 10 HIKOMY OCKapKu-
TH TIOBTOPHE CTSITHEHHS BHUKOHABYOTO 300py
Y OCHOBHOT BUHATOPO/IY MIPH Tpe’ sIBICHHI 10 BU-
KOHAHHS YXBaJIH PO 3aTBEPHKEHHS MUPOBOT yTOAH
JI0 TIPUMYCOBOTO BUKOHAHHSI.

15 Haranist HaBanbreBa, «CaHKIIis sIK IPaBOBHii 3aci0 y Mexa-
HI3MIi NIPaBOBOTO PETYIIOBAHHS LUBIIBHUX BIAHOCUHY, [Tionpuem-
Huymeo, cocnodapcmeo i npaso 3 (2019): 40-45.

16 FOumist MarBeeBa, «IIpHHIIAIT [IPaBOBOI BU3HAYEHOCTI SIK CKIIa-
JIOBa BEPXOBEHCTBA ITpaBay (AUC. KaHI. IOpH. HayK (I-pa dinocodii),
Haut. yH-T «Kneo-MorunsiHcebka akanemis», 2019), 189.

17" Tam camo, 190.

OjIHaK IIJIKOM MOTJIa CKJIACTUCS CUTYaIlisl, KOJIH
MHpOBa yToia y BUKOHABUOMY MPOBAPKCHHI Oyna
ykianeHa o0 naraemii COVID-19 Ta nmoBHOMaci-
TaOHOTO BTOPTHEHHS POCIHCHKUX BIHCHK B YKpaiHy,
a TepMiHM i1 BUKOHAHHS TPHUIIAJald BXE Ha dYac,
BIJIMOBiIHO, MaH/IEMii Ta MOBHOMACIITAOHOTO BTOPT-
HeHHs. Taka cHTyaris cKjanacs, HaImpuKiIaz,
y cmpasi Ne 910/10549/14. VYxsanoro I'ocnonap-
cpkoro cyay wmicra Kuesa Bim 06.12.2018 y min
cipaBi Oyno 3aTBEpIKEHO MHUPOBY YTOAY, SKOIO
OOpXKHUKY OYJI0 PO3CTPOUYEHO CIUIaTy OOpry IMpH-
OnMM3HO PIBHUMH YacTHHAMH MpPOTATOM 5 POKiB
10 2023 poky'®. Bomnouac i3 yxBanu l'ocromap-
cpKkoro cyay micta Kuesa Big 27.04.2023 BOauaeThb-
cs1, IO BKazaHa yxBajia Mpo 3aTBEPIKECHHS MHPOBOL
yromu Oyna rmpej’siBjeHa JI0 MPUMYCOBOTO BHKO-
HaHHsI, BHACIJIOK I[OTO 3 OOP)KHUKA OYIIO TTOBTOP-
HO CTATHYTO BHKOHABUHH 36ip'°.

OTxe, MApOBa yroma He Oyina BUKOHAaHA depe3
3MiHy obOcrtaBuH yHachinok nanzaemii COVID-19
Ta TIOBHOMACHITAOHOTO BTOPTHEHHS POCIHCHKUX
Bilichk B YKpainy. Uepes 11e 60pKHHKA 30008’ A3aIIH
MOBTOPHO CIUIATHTH BUKOHaBUWil 30ip. Ha nHamy
JIYMKY, TaKa CUTYyallis HE € MPAaBUIIBHOIO.

CynoBa TpakTHKa Hapas3i He Jana BiImoBijai
Ha ne nurtaHHs. [Ipore crnoniBaemocs, 110 paHO
YU MMi3HO CyJ BUPIMHUTH Horo. [Toku 1o MOXKIHUBO
pO3MIaTH 10 MpOOJIeMy JIMIIE B TEOPETHYHIN
[UIOLMHI.

BucnoBknu

JlocmimkeHHS TUTaHHS CTSATHEHHS. BUKOHABYOTO
300py Ta OCHOBHOI BMHAropoiud y BHUKOHABUOMY
MPOBAPKCHHI TOKA3aJI0, IO MOXYTh BHHUKHYTH
npoOsieMH MO0 MOBTOPHOTO iX CTATHEHHA. Take
TPAIUIIETHCS ¥ Pa3i MOBTOPHOTO Ipe’ sIBICHHS BH-
KOHABYOT0 JJOKyMEHTA 10 MPUMYCOBOTO BUKOHAHHSI
MPUBaTHOMY BHKOHABIIIO ITICIIST TIOBEPHEHHS IOTO
0e3 BUKOHAHHS (4N y pa3i YaCTKOBOTO BUKOHAHHS)
OpraHoOM JIep)KaBHOT BUKOHABUOI CITy»kOH, abo Ha-
BIIAKH, a TAKOXK Yy pa3i Mpea sIBICHHS 10 TPUMYCO-
BOTO BHKOHAHHS yXBalll CyIy MpPO 3aTBEPIKCHHS
MHUPOBOi yroji, YKIaJAeHOI CTOPOHaMHU B MpoLeci
BHUKOHAHHS PIIICHHS.

OOwuBi i3 BKazaHUX MPOOJIEM HE BPETYIbOBaHO
Ha 3aKOHOJ/IaBYOMY PiBHI Ta B IPOEKTI 3akoHY YKpa-
inn «IIpo BUKOHABuUE MPOBAKEHHS» (peecTpariiii-
Hul HoMep 3726 Bix 23.06.2020). [Tepma npodiema

Mae BUPILICHHS B CyAOBiil mpaxturi: BepxoBHuii
8 Tocmomapcekmit cynm wmicta KueBa, VYxBama, cmpasa
910/10549/14, 6 rpyans 2018, https://reyestr.court.gov.ua/Review/
78377829.
! Tocnomapcekuit cyn wmicra Kuesa, VYxBama, crpasa
910/10549/14, 27 xBitHs 2023, https://reyestr.court.gov.ua/Review/
110514159.
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Cyn oOrpyHTYBaB CBOIO NPABOBY IMO3HIIIIO, 3TiIHO
3 SKOI0 BUKOHABUYMH 30ip YM OCHOBHA BHHAropoja
MOBTOPHO He cTATYyIoThes. OHaK Ipyra mpoonema
notpedye BUpimeHHs. Y Oyab-IKoMy pasi, TOBTOp-
HE CTATHEHHS BUKOHABYOTO 300py UM OCHOBHOI BH-
HAropoJH HE € MPaBHIbHUM.

VY 3B’43Ky 3 IUM TPONOHYEMO IOHNOBHHUTH
4. 5 c1. 27 3akony Ykpainu «IIpo BukoHaBue mpo-
BQ/DKCHHS», fKa BCTAHOBIIOE BHIAIKH, 3a SKUX

BHKOHABUYHWH 30ip HE CTATYETHCS, TAKMUM ITYHKTOM:
«y pa3i BUKOHAHHS PILICHHS HA MiJCTaBl yXBalIH
PO 3aTBEPIKEHHS MHUPOBOI YTrOAW, YKIaAEHOI
CTOpOHaAMH BHUKOHABYOI'O IPOBAJKCHHA, SAKIIO
BHKOHABYWH 30ip CTATHYTO MiJ 4ac BUKOHAHHS
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HaBYe MPOBAKEHHs (peecTpatiitnuii Homep 3726
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Denys Ishchenko

PROBLEMS OF ENSURING THE “NON BIS IN IDEM” PRINCIPLE
THE COLLECTION OF THE ENFORCEMENT FEE
AND THE MAIN REMUNERATION IN ENFORCEMENT PROCEEDINGS

Abstract

The article addresses the issue of double recovery of the enforcement fee and the main remuneration in
enforcement proceedings. Attention is drawn to the imperfection of legislative regulation of the recovery of
the enforcement fee and the main remuneration, which formally allows a private enforcement officer to
recover the main remuneration after the enforcement documents have been enforced by the state enforcement
service. It is clarified that the Supreme Court has resolved this issue by applying analogy of law and stated
that the provisions of the Law of Ukraine “On Enforcement Proceedings” are aimed at preventing
simultaneous recovery of the enforcement fee and the main remuneration from the debtor. It is emphasised
that the enforcement officer is obliged to recover the enforcement fee or the main remuneration again when
executing a court decision in one case if the parties to the enforcement proceedings have concluded
a settlement agreement, and the decision to approve it has subsequently been presented for enforcement as an
enforcement document. The author notes violations of legal principles in such double recovery and proposes
changes to the current legislation and the draft law to avoid these violations. The author analyses the draft
Law of Ukraine “On Enforcement Proceedings” in the context of introducing the concept of “enforcement
sanction” to replace the enforcement fee and the main remuneration. The judicial practice is also analysed
in the context of specifying the enforcement fee and the main remuneration as sanctions. Based on this, as
well as on scientific works and dictionary articles, the author establishes that the enforcement fee and the
main remuneration are essentially sanctions, and therefore the principle of “non bis in idem” should apply
to them. Changes to laws and draft laws are proposed, taking into account that the recovery of the enforcement
fee and the main remuneration should be linked not to the enforcement document, but to the court decision
that is subject to compulsory enforcement.

Keywords: principles of law, sanctions, enforcement of decisions, state enforcement officer, private
enforcement officer.
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ITPABOBE PEI'YJIIOBAHHS CUCTEM HITYYHOI'O IHTEJIEKTY
B €C: IEPEIYMOBU, CYUYACHUM CTAH TA IEPCIIEKTUBU

Ykpaina neoonopazoso niomeepodicysana Hamipu 3anpo8acumu npasose pe2yio8ants CUCem Wmy-
HO2O IHmeneKkmy, wlo, 30kpema, eminunrocsi 6 Komyenyii pozeumky wmyunoz2o iHmenekmy, CXeajemiti
v 2020 p. [lompebda 6 pezynioganti 3ymosieHa 6a2amovma YUHHUKAMUY, 30KPeMd AKMUBHUM BNPOBAONCEHHAM
cucmem wWmy4Ho2o0 inmenekmy 6 Yxpaini ma neobxionicmio Cmanosnents npagu po3poonents ma uKo-
pucmanns maxux cucmem. Boonouac dedani uacmiuie cmgeposicyemucsi, wyo 05k BCMAHOBIEHHS NPABOBO2O
peaymosants Yxpaina mae epaxyeamu nioxio, sikuil yace supoous €eponeticokuii Coro3. 3 02110y na espo-
amIaGHMUYHUL 8eKMop po36umKy YKpainu easxciuso npocmesicumu 2enesy GUHUKHEHHS pecyil08aHHs.
wmyunoeo inmenexmy ¢ €C, tioco cyyacnuii cman ma nepcnekmusu. Y cmammi 00CaiodceHo nepeoymosu
BUHUKHEHHSL NPABOBO20 Pe2yNIO8AHHS, HABCOEHO NPUKIAOU NOABU NEPULUX eMUYHUX CINAHOAPMIE pe2yio-
BAHMS WMYYHO20 THMENEKMy ma NPOOeMOHCMPOBAHo, SIK Yi cmanoapmu 0y10 6mileHo 8 HeuoO0d8HO
npuiinsamomy Axmi npo wmyunuii inmenexm. Taxkoxc po3enanymo nepcneKmusu npago8oco pecyito8aHHsl

cucmem umy4Hoco iHmeﬂeKmy.

KurouoBi ciioBa: npaBoBe perysIroBaHHS, CUCTEMH INTYYHOTO 1HTENEKTY, TydHui inTenext, I, €C,

€Bponelicekuii Coro3.

IMocTanoBka mpodaemu. Huui Mu criocrepirae-
MO, SIK TUCKYCisl IIIOJI0 PETYJIIOBAHHS CUCTEM ILITYY-
Horo iHTenekty (LLI) mepexomuTh i3 TEOPETUIHOT
IUIOIUHY B MpakTH4YHy. Pe3ynbraru GaratopiyHux
00roBOpEHbh MOXKIMBOCTEH, BUKJIMKIB Ta PU3HUKIB,
OB’ A3aHUX 13 TEXHOJIOT1IMHU (BKIIFOYHO 3 poboTaMu
ta 1), 3HAXONATh 3aKPIIUICHHS B MIKHAPOIHUX
1 HaI[lOHANTPHKX JpKepenax npasa. [Iporsrom ocran-
HBOTO JICCSTHIITTS BiIOyBa€ThCS TEpexia BiJa Je-
KJIaparliii, pekoMeHaIliil Ta IHIUX MOI0HUX JOKY-
MEHTIB IIOJ0 BIJAIMOBIIaJBHOTO BHKOPUCTAHHS
cuctem I yn BHYTpilIHIX mpaBuil (KOJIEKCIB) IO-
BEIHKH OKPEMO B3STHUX OpTraHi3alliii 10 yXBaJCHHS
HOpPMATUBHO-MIPABOBUX aKTiB. [3-OMIXK OCTaHHIX
Ha yBary 3aciyroye Akt nipo LI, npuitasTuii y Oe-
pe3ni 2024 p. B €Bponeiicbkomy Coro3i (€C).

€C mpoHmoB TpUBANUN IIISAX OO0 MPUHHITTS
Axra nipo 11, a #ioro 10CBijx Ja€ 3MOTy MPOCTEKH-
TH TICPEIYMOBU BHHHKHEHHS IIPABOBOTO PETYIIO-
BaHHS, 3PO3YMITH METY 3allPOIMIOHOBAHOIO ITiXOIY
o I Ta npoaHamizyBaTH MONAIBIII TCHJCHIII.
Jns Ykpaiau posyminns gocBiny €C € BaXIMBUM
i3 HU3KKM TpUYMH. B yMOBaX akTHBHOTO BIIPOBa-
qokeHHst cuctem I Ha mpakTuIl Ta BiJICYyTHOCTI
CHEiaTbHOTO 3aKOHOAABCTBAa YKpaiHa TaKoX CTO-
iTh mepea mOTpeOO BCTAHOBHUTH CTAHIAPTU PO3-
poOiieHHs Ta Bukopuctanus cucteM 1. Ha msxy
no BiacHoro miaxony no I VYkpaini momisiibHO

© Koorcyxap O. I, 2024

opientyBarucsi Ha crangaptu €C. lle 3ymoBieHO
€BPOATIIAHTUYHUM BEKTOPOM PO3BUTKY JCpiKaBH
Ta 11 3000B’sI3aHHSAMU MO0 IMIUIEMEHTAIlIT acquis
€C BianoBigHO 10 Yroau mpo acomianito. Le Takox
JIOIIIIBHO 3 OISy Ha Te, 110 €C cTablIbHO JeMOH-
CTPYE JIJIEPCTBO Y BU3HAYCHHI II00ATBLHUX MPABUI
pETYJIIOBaHHS TEXHOJOTIH Ta CYMIKHHX IHTaHb,
K 11e OyJio i3 3arajnbHUM PEryIaMeHTOM PO 3aXHUCT
nanux (EU GDPR). Otxe, y 11i# CTaTTi MU CTaBUMO
3a METYy PO3IJIAHYTH FeHe3y BUHUKHEHHS [TPaBOBOTO
perymoBanns I B €C, iioro cywyacHuii cran
Ta NePCIEeKTHBH.

AHaniz HasiBHUX Aociimkensb. llle o npwii-
HATTS Akrta npo LI 3akopaoHHI AOCHIIHUKA He-
OJTHOPA30BO 3BEPTAIN yBary Ha OCHOBHI ITEPETyMOBH
BUHUKHEHHsI TPABOBOTrO peryatoBaHHs cucteM LI
[{poMy muTaHHIO TIpUCBsiueHO myOmikamii Tomaca
broppi, Bonbdranra lopmana-Piema, KonekTuy
aBTopiB 31 llIBeliiapchKoi BUIIOT TEXHIYHOT ITKOJIH,
1o sikoro Bxoauia AxHa XKoOiH, KOJIEKTUBY aBTOPIB
3 OKCOPACHKOTO YHIBEPCUTETY, IO SKOTO BXOJIHB
I"’10 PoGeptc. Jlesiki acieKTu po3BUTKY peryatoBaH-
s I B €C po3missHyTO B Mpamsx yKpaiHCHKHAX
yueHux, 30kpema O. bapanosa ta B. Munb1ieBoi.

Jlocmi THUKH TIepeBaKHO MOTODKYIOTHCS 3 THM,
0 MPOMO3UIi MmoA0 perymoBanHs cuctem I
MaroTh €THYHy OCHOBY. lle crocyeThcs eTHIHHX
MPUHIMITIB T4 IMIEPATHBIB MIOAO0 OE3MEUHOCTI,

© Hauionanbuuii yHiBepceuteT «KneBo-MorussiHCbKa akaieMis» (3aCHOBHHUK 1 BUIaselp), 2024
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MPO30POCTi Ta PIBHOCTI (BKIFOYHO 3 YHUKHCHHSIM
yOepeleHb Ta AUCKpUMiHAMii), SKi HayKOBII
00OTrOBOPIOIOTH 3 cepeuHr XX CTOMITTS. 30KpeMa,
JI0 TIOSIBU Ta akTUBHOTO po3BUTKY LI Ha Oe3nedHo-
CTI TEXHOJIOTIM HaroyomryBaim AW3ek A3IMOB,
Mapio bynre Ta Mituenn Bonapon — dynnaropu
3aKOHIB POOOTOTEXHIKH, TEXHOCTUKU Ta MAITUHHOT
eTukH, BianosigHo. IloctynmoBo Oe3meunicts LI
cTayma 1 3aJHIIa€ThCs TOJOBHUM NHTAHHIM IS
HAyKOBIIIB, sIKi 3alfMalOThCSI MPOOIEMAaTHKOIO CHC-
tem HII. Pesynprate muckycii 1momo Oe3nedHoCTi
I Brinunucst B monoxeHHsx Akra mpo LI, skuit
YUMaJI0 BUCHUX BBAXKAOTHh MPOSIBOM AUQPY3ii eTHd-
HUX HOPM Y mpasi'.

[Tompu aktyaneHicTh nociuimkens 111 B Ykpai-
Hi, 30KpeMa y CBITJIi MOTEHIIITHOTO peryiIroBaHHS
i€l cepu, reresa peryiroBanns LI B €C, Birod-
HO 3 €THMYHHMMH BUTOKaMH, 31€OLIBIIOTO 3auIia-
€TbCS 11032 YBarow YKPaiHCHKUX JIOCIITHHKIB.
Takox Hapaszi HeMae KOMIUIEKCHMX Ta BCEOIUHUX
BITYM3HSIHUX JIOCII/KEHb, SIKI BPaXOBYIOTh HEIIO-
naBHO mpuitHATy B €C penakuito Axra mpo III.
3 onisy Ha Te, 10 YKpaiHa IJIaHy€e OpiEHTYBaTHCS
Ha Akt npo LI nix yac po3po0OaeHHs BIaCHOTO Mijl-
xony 1o I111 Ta 30008’ s13aHa IMIJIEMEHTYBATH ACqULS
€C y cBO€ 3aKOHOJ]aBCTBO, BBAXKAEMO, IO JIOCIi-
JOKEHHSI pO3BUTKY Tigxony €C 110 peryimroBaHHS
notpedye 1eTanbHOTO BUCBITIICHHS.

Burtoxku npaBoBoro pery/jroBanns cucrem LII.
IIle 3 uaciB MPOMHCIIOBOT PEBOMIOLIT BUECH] BU3HABa-
JIM BYKJIMBY POJIb TEXHOJIOTH IS PO3BUTKY CYCITLIb-
ctBa. [IpoTe 06roBoproBaiiv TaKOXK T€, 1110 HUHI HA3H-
BaIOTh BIJINOBI1aJIbHUM BUKOPHUCTAHHSIM TEXHOJIOTIH.
30KkpeMa, Ha MHUTAHHAX BiAMNOBIJAILHOCTI HAroJo-
IIyBaJIX 3 OIIIY Ha PU3HKH PO3POOJICHHS Ta BIPO-
BaJUKEHHS TEXHOJIOTIH, SIKi MOXYyTh OyTu HeOe3rmeu-
HUMMH JUTS iHIIUX JIFOICH.

[ornsinm Ha BiAMOBinanbHE BUKOPUCTAHHS TEX-
HOJIOTi/ 3HAUHOIO MIpPOI0 KPUCTATI3YBAJIKCS B Cepe-
JuHi XX CTOMITTS, 30KpeMa y 3B 513Ky 3 PO3BUTKOM
poborotexHiku’. PoGOTOTEXHIKA MOPOAMIIA TUCKYCIT
(Ha TO# yac QyTypUCTUYHI) OO0 MOPAIBLHO-ETHUY-
HUX BHKJIWKIB Yepe3 BIUIMB HAyKOBO-TEXHIYHOTO

' Thomas Burri, “The New Regulation of the European Union

on Artificial Intelligence: Fuzzy Ethics Diffuse into Domestic Law
and Sideline International Law,” in The Cambridge Handbook of
Responsible Artificial Intelligence: Interdisciplinary perspectives,
ed. Silja Voeneky, Philipp Kellmeyer, Oliver Mueller, and Wolfram
Burgard (Cambridge: Cambridge University Press, 2022), 111-2,
116, http://dx.doi.org/10.2139/ssrn.3865149; Wolfgang Hoffmann-
Riem, “Artificial Intelligence as a Challenge for Law and Regula-
tion,” in Regulating Artificial Intelligence, ed. Thomas Wischmeyer
and Timo Rademacher (Springer, 2020), 7, 24, https://doi.org/
10.1007/978-3-030-32361-5_1.

2 Omnexcauap bapanos, Ilumeprem peueii: meopemuro-memo-
donoeiuni ocnosu npagosozo pezymosanns. 1. 1: Cpepu 3acmocy-
6aHHs, pusuKu i oap ‘epu, npobremu npasosozo pezynosarnts (Kuis:
AprtEk, 2018), 213.

Mporpecy Ha 3Ha4Hy KiJIbKICTh cdep KuTTs. JlucKy-
cisi 30cepemKyBayiacsi Ha OE3MEeYHOCTI TEXHOJOTIH
JUTSL JTFOJIMHH, TIPO30POCTI iX PO3POOJICHHS Ta BUKO-
pucTtaHHs, a 3rogoM — Ha MNUTAaHHAX, HOB,SBaHI/IX
13 3a0€3MEUCHHSAM CIPABEIUTMBOCTI (BKIIFOUHO 3 PiB-
HICTIO) M1 Yac PO3pOOICHHS Ta BUKOPUCTAHHS TeX-
HOJIOTiH, 0COOTMBO Yepe3 MOKIIMBI «YTIEPEIMKCHHS
TEXHOJIOTIH JI0 IEBHUX TPYII JTFOIEIA.

OnHUM i3 THX, XTO 3aII0YaTKyBaB AUCKYPC IOAO
TEXHOJNOTIYHNX BHUKIUKIB, OyB Alizek A3iMOB.
Y 1942 p. aMepHKaHCHKHH MUCHMEHHUK-(aHTACT
1 BYeHUIT C(HOPMYITIOBAB TPH 3aKOHH POOOTOTEXHIKH
(3roztoM meperisiHyTi Ta AOMOBHEHI ). 3alponoHOBa-
Hi 3aKOHHU CTOCYIOThCS O€3MEYHOCTI «IOBEIIHKI
pOOOTIB 1 TOKITMKAHI YHEMOXJIMBUTH Taki 1XHi Aii,
SIKi MOJKYTh 3aBJaTH [IKOIU JIFOMUHI Ta JIFOACTBY".
[Mornsam A. A3iMOBa BIUIMHYJIM Ha TMOJAJIBIIC Ha-
YKOBE OOTOBOpEHHs, IO BigOyBamocsi, 30Kpema,
y MeXax TaKuX HOBUX IHCIHILIIH, SIK TEXHOCTHKA
Ta MalliHHA eTHUKA’.

Y 1975 p. Buiinuia cTarTs apreHTHHO-KaHa[l-
cekoro ¢inocoda Mapio bynre «Ha nuisaxy 1o tex-
HOCTHKW». YUCHHWH CTBEp/KYBaB, IO, OCKUIbKU
TEXHOJIOT1i € MOpajJbHO aMOiBaJICHTHUMH, TXHE BU-
KOPUCTAHHS HE 3aBX/IU TOJISATae y TBOPCHHI 100pa,
HABOJASYM, 30KpeMa, MOMYISAPHUM 1 B HHUHIIMIHIX
JUCKYCIsIX TIpUKIIaa BUpoOHuITBa 30poi’. Haromo-
HIYIOYH Ha TIpo0seMi Oe3MeKH, BiH 3aKIMKaE 70 Bij-
MOB1/1aJIbHOrO BUKOPUCTAHHS TEXHOJIOTIH Ta MOpy-
arye nuTaHHg PO TE, XTO IMMOBUHCH 33663He‘II/ITI/I
Take BHKOpHCTaHHsA'. Ha #oro mymky, 3 TO3MINT
npodeciftHIX, MOPATbHUX Ta COLATILHUX 000B’sI3-
KiB, BIJIIOBIJAILHICTE JISTa€ Ha BYCHUX Ta IHXKEHE-
piB (sIx 0ci0, sIKi pO3pOONSAIOTH 1 BHPOBAIKYIOTh
TEXHOJIOTIT), @ TAaKOX Ha «MEHEIKEepiB» (yUeHHH
PO3IVISIIAE MIOHATTS «MEHEKEPY» Y IIUPOKOMY 3HA-
YeHHI Ta BKJIIOYAE 10 Horo obcsry moiitukis)?. To-
J0BHA mpomno3ulis Mapio ByHre — BcTaHOBICHHS

3 Miriam C. Buiten, “Towards Intelligent Regulation of Artifi-

cial Intelligence,” European Journal of Risk Regulation 10 no. 1
(2019): 42, https://doi.org/10.1017/err.2019.8; Thomas Wischmeyer
and Timo Rademacher, eds., Artificial Intelligence (Springer, 2020),
148, https://doi.org/10.1007/978-3-030-32361-5 1.

4 bapaHoB, [nmepnem peueii: meopemuKo-memooono2iuHi
ocHo8U npagoeoeo peeynesanis, 231; C. P. KopHeea, « TeopeTnuni
IIXO/IM 10 BU3HAYCHHSI HOHATTS TA IIPABOBOTO PEryJIFOBaHHS LITYY-
HOTO IHTEIEKTY», Haykosuil 8icHuK Yoic2opoocbKko2o HaYiOHANbHO2O
ynigepcumemy 66 (2021): 53, https://doi.org/10.24144/2307-
3322.2021.66.9; Burri, “The New Regulation of the European
Union on Artificial Intelligence,” 105.

5 Silja Voeneky et al., The Cambridge Handbook of Responsible
Artificial Intelligence: Interdisciplinary perspectives (Cambridge:
Cambridge University Press, 2022), 31.

¢ Mario Bunge, “Towards a Technoethics,” Philosophic
Exchange 6, no. 1, art. 3 (1975): 72; Stuart Russell, Daniel Dewey,
and Max Tegmark, “Research Priorities for Robust and Beneficial
Artificial Intelligence,” A Magazine 36 (2015): 107, https://doi.
org/10.1609/aimag.v36i4.2577.

7 Bunge, “Towards a Technoethics,” 72.

8 Ibid., 71-2.
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KOHTPOJIFO 32 TEXHOJIOTiSIMU (HOTO BiH MPOTUCTAB-
Jsl€e CTHXIMHOMY pO3BHUTKY OCTAaHHIX B iHTepecax
TIEBHOT TPYIIN), 3aBISIKH YOMY TEXHOJIOT11 IPHUHOCH-
TUMYTh KOPHCTB JIIOACTBY SIK Y KOPOTKO-, TaK 1
B JIOBIOCTPOKOBIH MMepCHeKTUBi’.

VY 1987 p. Mituenn Bonapon, Bizomwuii gocmif-
HUK PO3BUTKY TEXHOJOTiH, 3aIIPOITOHYBAB ITOHSITTS
MaImuHHOI eTuKu. Y crarti «[luraHHs BiNnoBigalib-
HOCTI» BUCHUI 0OTOBOPIOE TIOSIBY pOOOTIB, CTBOPE-
Hux Ha ocHoBi UII, Ta cTBepmKYyE, 1O BOHU 3MO-
KYTh «B3SITH BIIMOBITANBHICTh Ta BIaLy B TaKH
croci0, y sIKUH JKOJHI MaIllMHU He pOOUIH 10 1[bO-
ro»'?. SIk i Mapio Bynre, Mitueit Bonapor 3Beprae
yBary Ha MopajibHy amOiBaJIeHTHICTh TEXHOJOT1i,
OCKIJIBKHM BOHH 32 3aMOBYYBAHHSM HE MICTSTh BOY-
JIOBAHOI €THYHOI CHUCTEMH, MOAIOHOI IO 3aKOHIB
pobororexnikn Aifizexka Aszimoma'!. Otxke, mepen
THM, K JIOACTBO Jiiifie 1O MOSBH TaKUX MAIIIUH,
JOITFHO TTOCTaBUTH MHUTAHHS TIPO Te, SIKY BIIATY
TaKi MalIuHA MOXKXYTb MAaTHu Ta XTO IMOBUHCH iX KOH-
tpommoBaru'?. Y it quckycii M. Boagpon maromo-
IIye Ha BaKIMBOCTI IIHHOCTEH, 3 ypaxyBaHHSIM
SIKMX POOOTH TIOBUHHI (QyHKITIOHYBaTH'>.

[TocTynoBo 6e3mekoBi MOOOIOBaHHS LIOAO TeX-
HoJorii nomupwucs i Ha 1. Kyneminariero quc-
Kyciit MmoxkHa BBaxkatu 2015 pik. Came Toai npoBia-
HI HayKOBIIl Ta Jis4i, BKIOYHO 31 CTiBeHOM
lokinrom Ta Crroaptom Paccemnom, mianucanu
BigkpuTHid muct momxo . V upomy mignmucantu
MOTOKYFOThCS, 110 3aB/siku nosiei LI nepen mrox-
CTBOM BiIKPHMBAIOTHCS 3HAYHI MOKIJIMBOCTI!. Bon-
HOYAC 3aCTepiraroTh, 10 HEMOXKIIUBO MEPea0aInTH
Bcl Hacimku BrpoBamkenns 1'%, Came ememeHT
Herepea0adyBaHOCTI € HapDXHUM B apryMeHTamii
JNOCITITHUKIB TIPO PH3MKH BKa3aHOI TEXHOJOTiI.
30KpeMa, HaroJIOMIeHO Ha TAKKUX MPOOIIEMHUX FOPU-
IMYHHAX TA CTUYHUX TATAHHSX:

* pO3poOSIeHHsI aBTOHOMHOI 30poi 3 oxHOYac-
HUM JIOTPUMAaHHSIM HOPM MDKHApPOJIHOTO T'yMaHi-

TapHOIO Mpasa,

°  Bunge, “Towards a Technoethics,” 72.

10 Mitchell M. Waldrop, “A Question of Responsibility,” 47
Magazine 8, no. 1 (Spring 1987): 35, https://doi.org/10.1609/aimag.
v8il.572.

' Ibid.

12 Ibid.

" TIbid., 38.

4" BapaHoB, [nmepnem peueii: meopemuko-memooonio2iuHi
0CHOBU Npasosoeo pezymosants, T. 1,213; Burri, “The New Regula-
tion of the European Union on Artificial Intelligence,” 106; Russell,
Dewey, and Tegmark, “Research Priorities for Robust and Beneficial
Artificial Intelligence”.

5 Russell, Dewey, and Tegmark, “Research Priorities for
Robust and Beneficial Artificial Intelligence,” 106.

' TIbid., 106.

17" Buiten, “Towards Intelligent Regulation of Artificial Intelli-
gence,” 45; Matthew U. Scherer, “Regulating Artificial Intelligence
Systems: Risks, Challenges, Competencies, and Strategies,”
Harvard Journal of Law & Technology 29, no. 2 (2015): 363,
http://dx.doi.org/10.2139/ssrn.2609777.

* BIOPOBADKCHHS MAIIMHHOI €THKH, 30KpeMa,
Ha IPUKNaAl Toro, ik cucteMu LI 3MoxyTh po3B’si-
3yBaTH BiJOMY IIPOOJIEMy BarOHETKH;

* CHIBBIJHOMICHHS MiX (DYHKI[IOHYBaHHSIM CHC-
teM 111 Ta mpaBOM Ha MPHUBATHICTB 3 OIVISTY HA Ma-
CHBH JaHUX, Ki 00pOOIATHMYTh crucTemMu'®.

Ha nyMKy miAmucaHTIB JUCTA, BAXJIUBUAM € I10-
pansiie pocuimxenHs I 3 ypaxyBaHHsIM ycix
MOXKJIMBOCTEH, PU3MKIB Ta BHUKINKIB’. 30Kpema,
Crisen I'okinr me y 2014 p. 3actepiras, o «po3Bu-
TOK roBHOLiHHOTO I1I] MOYKe 03HAaYaTH KiHEeLb JIFO-
CBKOI pacm»™.

Sx 1 mianucanTu Jmcta mono LI, po3poOoHukH
KemOpumKcbkoro mociOHMKa 3 BiAMOBIZAILHOTO
BukopuctanHs Il Takox BKa3zylOTh Ha MOYKJIUBO-
cTi, sxi cucremu I BigkpuBarOTh Ui JIFOJCTBA,
30KpeMa TMOJIIIIEHHs. 3arajJbHOro ao0pobyTy?'.
HesBakatoun Ha Iie, «HE MOXHA ITHOPYBaTH PU3HU-
KM, sKi HecyTh cuctemu LI st monuHu Ta Ccy-
CIIJIBCTBA, SIK-OT MOIIUPEHHS yIEePEIKeHb, HiBEIIO-
BaHHS TMOJIITUYHOT JUCKycii Ta pO3poOICHHS
AaBTOHOMHOI 30poi», y 3B’SI3Ky 3 YHM JOCIIJIHUKA
3aKJIMKAIOTh JI0 HETaiHOTO PO3POOJICHHS MOJei
BI/INOBIAabHOTO BUKOpHCTAHHs cucTeM [T,

VY 2017 p. €Bponeiicbkuit [lapnamenT Bigpeary-
BaB Ha 3aKJIMKH JI0 PO3POOJIEHHs MPABOBOTO PETy-
moBaHHs Ta npuitHsIB Pesomromiro 2015/2103(INL),
y AKiii 3aknukaB €Bponeiicbky KoMicito po3poburu
MpaBuja, IO PEryloBaTUMYTh «pOOOTIB, OOTIB
ta iHmi nposieu LI». Ha melt mokymeHT 3BepTaiu
yBary i ykpainceki BueHi®. €Bponeiicekuii [lapia-
MEHT HArOJOCHB, 1[0 BHKOPHCTAHHS «PO3YMHHX
areHTiB» MOXKE PO3IIOYATH HOBY ITPOMHUCIIOBY PEBO-
JOIII0 3 IOPUINYHUMHU Ta €TUYHUMH HACIIKaAMH,
SIKi MArOTh Y3STH JI0 YBard 3aKOHOMABIII>*.

Bapro 3a3HaunTH, 110 0OrOBOPIOBAHUI MEpeTiK
MOpPaIbHO-CTHYHUX BHUKJIUKIB HE € BHYCPITHUM.
IcHytoTh It iHIII pU3MKH, HA SIKi AEAAi dYacTimie
3BEpPTAOTh yBary HayKOBIIl Ta 3aKOHONABI. BoHu

BapilOIOTh BiJl MUTaHb BTpaTH KoHTpomto Hap LI

18 Russell, Dewey, and Tegmark, “Research Priorities for
Robust and Beneficial Artificial Intelligence,” 107.

1 Ibid., 112.

2 Rory Cellan-Jones, “Stephen Hawking Warns Artificial
Intelligence Could End Mankind,” BBC, December 2, 2014,
https://www.bbc.com/news/technology-30290540.

21 Voeneky et al., The Cambridge Handbook of Responsible
Artificial Intelligence: Interdisciplinary perspectives, 1.

2 Ibid.

»  bapaHoB, [nmepnem peueil: MeOPEMUKO-MEMOOONOIUHI
OCHOBU NPagosozo pezynosants, 1. 1, 214; Toponucekuii I. M., «Ten-
JIeHIIT PO3BHTKY HPABOBOIO PErYIIOBAHHS IUTYYHOTO IHTENEKTY
B €Bporneiicbkomy Corosin, y IT-IIpaso: [Ipobnemu ma nepchekmugu
possumky 6 Yxpaini (JIseis: HY «JIbBiBchKa mositexnika», 2017), 53;
Beponika MuibiieBa, «EneKTpoHHE NpPaBOCYUIS: BHHHKHCHHS
Ta NepCIeKTHBH PO3BUTKY» (JIMC. KaH. FopuI. HayK, KHiBChKuil Hall.
yH-T iMeHi Tapaca [1leByenka, 2020), 135; Burri, “The New Regula-
tion of the European Union on Artificial Intelligence,” 112.

24 Burri, “The New Regulation of the European Union on
Artificial Intelligence,” 112.
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JI0 I0TO HEraTUBHOTO BIUIMBY Ha 3alHATICTH Hace-
JeHH> . YTiM, [l pH3UKH MOYKHA 3TPYITyBaTH: PU3H-
KH, TIOB’s13aHi 3 (a) 6e3neunictio 1111, (0) #ioro mpo-
30picTio Ta (B) 3a0e3Me4eHHSIM CHpaBeIUBOCTI
(30KpemMa pIBHOCTI) y 3B’SI3Ky 3 BHUKOPHCTAHHSIM
HII. Came 3 ypaxyBaHHAM TaKHX PU3UKIB MU PO3-
DJISTHEMO TIOZIANIBIIe CTAHOBIICHHS CTAHAAPTIB PEry-
moBanHs LI B €C.

BuHMKHEHHSI eTHYHHX CTAHIAPTIB peryJro-
paHHa cuctem III. Ilepmi cnpobu BcTaHOBUTH
npaBuiia BUKopuctanus cuctem LI Oyso 3pobieHo
IIe 10 MOSIBU 3aKOHOJABYMX TPOIMO3HIIiN BPEryIIIO-
Batu cuctemu I111. Ile Oyna BiNoOBib HA BUKJIUKH,
MOB’S3aHi 3 AKTUBHMM pO3POOJICHHAM 1 BIpOBa-
JDKCHHSM TakuxX cucteM. [IpaBmma po3poOisumi
K OKpeMi opraizaiii, Tak 1 Ha MDKHapOJHOMY
PiBHI (pEKOMEHJIAIIIT U JIeKIapariii).

JlominbHO 3rajaT JOCHIIKESHHS, sIKe TPOBIB KO-
JIeKTHB aBTopiB 3i [lIBeinapchkoi BUIIOT TEXHIYHOT
tkosn®®. HaykoBii o6paiu st aHammizy 84 eTHUHUX
crangaptu y chepi LI, sxi O6yno odopmiieHo y BH-
IJIs1l TIEBHUX JIOKYMEHTIB (peKOMEHallii, mpaBuiI,
KOJICKCIB IMOBEIIHKH TOII0) cTaHoM Ha 2019 p.; Oisb-
HIicTh cTaHaaptie Oyio pospobmero B €C (19)%
ta CHIA (20)*®. BaxximBo, 110 3a CBOIM 3MiCTOM
CTaHJApPTH € BIAMOBIASIMU HA Ti 3alTUTAHHS, 5Ki OyIn
MIPEMETOM ETHIHOTO JUCKYPCY, 3TaJyBaHOTO BHUIIIE.
VY 73 Bunajkax immiocst po eTUYHUM TPHHITHI IPO-
30pOcCTi, y 68 — cripaBeUTMBOCTI (BKIFOYHO 3 PiBHI-
CTI0), a B 60 — 6e3MeYHOCTI, MiCHst AKUX CIIiAyBalIu
BiANOBimaNbHICTE 1 ipuBaTHicTH?. Lle mocimkeH-
HSl JICMOHCTPYE TPOHUKHEHHS MOPAJbHO-ETHYHOL
npoOiiematuku LI B MisUIbHICTE KOHKPETHUX Op-
rasizaiiif, HacamIepes y Mexax €eBpoaTIaHTUIHO-
TO TIPOCTOPY.

Tomac Broppi Takox 3BepTae yBary Ha IOSIBY
eTMYHHUX CTaHJApPTIB, BHOKPEMIIIOIOYM IPUBATHI
opranizauii (Google, Intel Ta Sage) Ta mixxHaponHi
imimiaruBr®®. Hanpukinan, ydenuit 3ramye MoH-
peanbChKy JeKiapalito moao BianosigansHoro [T
2018 poKy, sIKa € OJTHUM i3 IEPIIHX JJOKYMECHTIB TaKO-
ro piBHS, Ae HarojomeHo Ha Brutusi LI Ha cycmink-
crBo®!. 30kpema, y mpeamOyini 3a3HaYE€HO PHU3HKH,

% Voeneky et al., The Cambridge Handbook of Responsible
Artificial Intelligence: Interdisciplinary perspectives, 102, 152.

% Anna Jobin, Marcello Ienca, and Effy Vayena, “The global
landscape of Al ethics guidelines,” Nature Machine Intelligence 1
(2019): 389, https://doi.org/10.1038/s42256-019-0088-2.

27 J1o i€l KiMbKOCTi TAKOXK MOYKHA JToat 14 cTanmapris, pos-
pobnenux y Benukiit Bpuranii, sika Toai e Bxoquia g0 ckiany €C.

2 Jobin, Ienca, and Vayena, “The global landscape of Al ethics
guidelines,” 391.

» TIbid., 395.

30 Burri, “The New Regulation of the European Union on
Artificial Intelligence,” 109.

31 Muublesa, «EjlekTpoHHe NpaBOCYUIs: BUHUKHEHHS Ta
MepCIeKTHBU po3BUTKY», 108; Burri, “The New Regulation of the
European Union on Artificial Intelligence,” 105—-6.

SIKI MM OAUUITH B OOTOBOPEHHSX JIOCIIIHUKIB: PO3BH-
tok LI mopomkye 3Ha4H1 €TUYHI Ta CyCIHilbHI BH-
KKK, apke cuctemu LI MoxyTh oOMexyBaTu
BUOIp OKpeMHuX JIOfeH 1 rpym, MOpyIIyBaTH PHHOK
mpaii, CYNepeuuTH OCHOBOIOJIOKHIM IIpaBaMm
Ta BIUIMBATH Ha MOJITUKY. 3 OISy Ha 1€ 3aIpPOIIo-
HOBaHO PO3POOWTH ETHYHI MPaBWJIA, SIKI CIIPUSATH-
MYTb 3MIIIHCHHIO MDXXHApOAHO BHU3HAHMX IIPaB JIIO-
JMHU y cdepax, Ha ki Moke BrummBary 1%,

[lepen ananmizoM €TUYHHUX CTaHIAPTIB, PO3POO-
nenux y €C, BapTO TaKOX 3BEPHYTH yBary Ha Kia-
cudikaito ¢opm perymopanHs cuctem LI, sxy
3anpornonyBaB Bonbgranr ['odpman-Piem, Himerb-
Kuit npaBHUK 1 cynas denepansHoro Konerurymiii-
Horo cyny Himeuunnn y Bigcrasii. e gacts 3mory
MoOAYUTH PI3HOMAHITHICTh MiJXOJIB OpraHizamii
no BuxopuctanHs LI, Bombsdranr lNodpman-Piem
BUOKPEMJIIOE TakKi (POpPMH pErymiOBaHHS, SKi BXKe
BUHHKITY HA TIPAKTHUIIL:

* CaMOCTPYKTYPYBaHHS (self-structuring): opra-
Hi3allii caMOCTIHO BH3HAYAOTh BHYTPIIIHI MPO-
LeypH, TIOB’si3aHi 3 pO3POOJICHHSIM Ta BUKOPUCTAH-
oM cucteM IIII, a TakoX B3a€MOIICIO 3 IHIIMMH
opraHizauisMu (HanpuKIaf, MPaBUiIa BHYTPINIHbO-
TO KOHTPOITIO 3a po3pobneHHsM cuctem L1I);

* NOOpOBINBbHI MpaBWiIa TOBENIHKH  (self-
imposed rules): eTMuHI IpaBUJIa MOBEIIHKH Ta TEX-
HiYHI CTAHJAPTH, IKUX JOTPUMYIOTHCS OpraHizamii
i1 9ac po3poOiIeHHs Ta BUKOpUcTaHHs cucteM LT;

* camoperyiroBaHHs (company self-regulation):
pPO3pOOJIEHHsT OpraHizamisMu abo 00’ €THAHHIMH
opranizaniii 000B’SI3KOBUX /10 BUKOHAHHS NIPABUI
0e3 3ay4eHHs J0 I[bOT0 MPOIIECY OPraHiB JAepiKaB-
HOI BJIaJiy;

* peryipoBaHe camMmoperymoBanus (regulated
self-regulation): po3po0ONeHHs CTaHAAPTIB 13 JJOAAT-
KOBUM KOHTPOJEM 3a IXHIM BIIPOBA/DKCHHIM
y (opmi 000B’s3k0BUX cepTU(IKAIii 4n aymuTy
AKPEMTOBAHO OPTaHi3alli€lo;

* ribpunne perymoBanus (hybrid regulation):
OpTaHM Jep KaBHOI BITAIH 3aTy4aloThCs 10 pO3po0-
JICHHSI MIPaBHJI TIOBEIIHKH OpraHi3aliero uu o0’ ef-
HaHHSIM OpraHisaiiii; 30KpeMa, HIeThCs TpO Te,
10 HIMEIbKI OpraHi3alii MOXYTh HANpaBIATH 3a-
TIUTH IO OPTaHiB JEPKABHOI BIAIH 3 METOIO Iepe-
BIPKH, YW TEXHI4HI 3aX0/I1 O3MEKH, SIKHX IIaHYIOTh
BXKHTH OpraHisaiii, € JOCTaTHIMH JIJIi BUKOHAHHS
3aKOHOJABYNX BUMOT*,

32 University of Montreal, Montreal Declaration for a Respon-
sible Development of Artificial Intelligence 2018, 7, https://mon-
oskop.org/images/d/d2/Montreal_Declaration_for_a_Responsible
Development of Artificial Intelligence 2018.pdf.

3 Ibid.

3 Hoffmann-Riem, “Artificial Intelligence as a Challenge for
Law and Regulation,” 19-23.
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IIpaBoBe perynoBanns cuctem LI B €C: au-
(dy3ist ernunux cranaapris. [lepexonsun 10 TeH-
neHnin €C, MU CrocTepiraemMo, Mo akTUBHE PO3-
pOOINCHHST eTHYHMX CTaHaapTiB BukopuctanHs LI
BigOynoca came micisi Pesomronii €Bponenchkoro
[Mapmamenty 2015/2103(INL), y sikiii MicTUTBCS 3a-
KK 10 €Bporneiicbkoi Komicii 11010 po3poOieHHs
nipaBwt Bukopuctanss L. TTicist 1iporo 3’ aBisieThest
Hexnapartist ipo criBnpaigto momao LI, mignucana
y kBiTHI 2018 p., y sKiif miareepmreno Hamipu €C
pO3pOOUTH KOJEKTUBHY BIAMOBIIh HA MOXKIUBOCTI
Ta BUKJIMKH, 110B’s13ani 3 [I1%. 11i Hamipu migkpiruie-
HO OKpeMo €Bporneiicbkoro Komiciero, sika 3a3Haqn-
Jla, M0 Mae Hamip BOpoBaauTH miaxix mpo LI,
III0 TPYHTY€ETHCSI Ha HIHHOCTSIX S,

Vike uepes pik 3a qopydeHHsM €Bporeiichkoi Ko-
Micii rpyma excniepriB i3 LI onpusrogHuia JOKyMeHT
i Ha3Bow «ETWYHI pekomeHnarii i HaaiiHOTO
[II». MeToro 11OTO JOKyMEHTa OYyJI0 PO3POOICHHS
JIFOAMHOLICHTPHUCTCHKOTO MIIXOMY 10 PEryIIOBAHHS
IIT*. ¥ HpOMY MiIKPECIICHO BAXKIIMBHI 3B SI30K MK
€THUKOI0 (BUPKECHOIO B TIEBHHX IIHHICHUX TIIIX0O/IaxX
J0 I1I) Ta npaBoM y MOTEHLIIHOMY PeryitoBaHHi CHC-
tem I8, V migxoni mo perymosanss LI BumiieHo,
30KpeMa, JIBa KOMITOHEHTH, sIKi IOBUHHI CITIBICHYBaTH
B FapMOHii, — MPpaBOBUiA (BiANOBiIHICTE crcTemu 1111
3aKOHOJABCTBY) Ta €TUYHUH (IOTPUMAHHS [IPUHIIUITIB
1 iHHOCTEH ).

Ormucyroun TPaBOBHH KOMIIOHEHT, PO3POOHHKH
3rajlaHuX CTUYHUX PEKOMEHIAIH CTBEPIUKYIOTH,
10 OCHOBOIO IPABOBOTO PETYIIIOBAHHS MOBUHHI OyTH
OCHOBOIIOJIOXKHI TIpaBa JIFOJMHY (IoBara JIo TiTHOCTI,
cBo0OO1a JTrOHHY, 3a0e3medeHHst piBHOCTI ). CTOCOB-
HO €TUYHOTO KOMIIOHEHTa aBTOPH JOKYMEHTa 3aKJIH-
KarOTh JI0 IOTPUMAHHS €THYHUX [IPUHITHIIIB ABTOHOMIT
JIFOJIMHH, 3aIT00IraHHs IIIKOJTi, CIIPaBE/IITMBOCTI Ta TO-
sicHroBaHocTi cuctemu I (BiitoyHo 3 1 mpo3opi-
ctio)*. 3 ypaxyBaHHSIM IIUX €JIEMEHTIB PEry/IFOBaHHS
OyJl0 3arporoHOBaHO (a) Mepesik OCHOBHUX BHUMOT,
sIKi TIOBMHHI OyTH 3acTocoBHI J0 cucteM [lII,
Ta (0) oci0, sKi MOBHHHI 3a0€3MEYUTH BHUKOHAHHS
Takux BUMOT. [lepenik BUMOT 1 BiNOBITATEHUX 0CIO
0e3nocepeIHb0 BUILUIMBAE 3 ETUYHOIO JHCKYpCY.

3 Huw Roberts et al., “Governing Artificial Intelligence in
China and the European Union: Comparing Aims and Promoting
Ethical Outcomes,” The Information Society 39, no. 2 (2022): 81,
https://doi.org/10.1080/01972243.2022.2124565.

* TIbid., 82.

7 Burri, “The New Regulation of the European Union on Arti-
ficial Intelligence,” 113; High-Level Expert Group on Artificial In-
telligence, Ethics Guidelines for Trustworthy Al (April 8, 2019), 4,
https://op.europa.eu/en/publication-detail/-/publication/d3988569-
0434-11ea-8clf-01aa75ed71al; Roberts et al., “Governing Artificial
Intelligence in China and the European Union,” 82.

3% High-Level Expert Group on Artificial Intelligence, Ethics
Guidelines for Trustworthy Al 5.

3 TIbid.

40 Ibid., 9.

4 Ibid., 12-3.

Bumorn niepen0davaroTh JIFOICEKUE KOHTPOJb (30Kpe-
Ma 3a JOTPUMAHHSIM OCHOBOIOJIIOKHUX IIPaB JIFOIU-
HH), OE3MEeYHICTh, JOTPUMAHHS TpaBa Ha MPUBATHICTh
Ta Oe3MeKy JaHuX, MPO30PICTh, PIBHICTH Ta BiAMOBI-
JaiapHicTE. BiAoBinaapHIME 0c00aMH TIPOTIOHYBa-
JI0CsI BU3HAYUTHU MTOCTAYaIbHUKIB CUCTEM (developers
(MOBOIO €THYHMX pEKOMEHJalii) 4u providers
(moBoro Akra mpo IIII)) Ta kopucTyBa4iB cHCTEM
(BripoBapKyBadiB (deployers))*®. Sk Mu 6aurid B 10~
TIepe/IHIX YaCTHHAX 1€ CTATTi, TAKUX MiJIXiA 10 Tiepe-
JIKy BHMOI' Ta BIINOBIIAIGHUX OCIO CYTOJOCHHM
3 MONISIIAMH BYCHHX, SIKi OYJI0 BHCJIOBJICHO IIIE
y XX cTomiTTi, 30KpeMa B Tiparsix Mapio bysre.

3 ypaxyBaHHSM ETHYHUX peKOMeHJAIil 1yis Ha-
niitaoro 11y 2020 p. €porneticbka Komicis ormy0iti-
kyBana binmy kuury mopo LI — omun 3 ocrtaHHiX
KPOKIB TIepe/l BIPOBAKEHHSIM IIPABOBOTO PETYITIO-
BanHs*. V 11poMy nokyMeHTi €Bporieiichka Komicis
MiATBEPANIIA, 10 BOHA MIATPUMYE ITiIXi1, TOKITUKA-
HUI CHOPUSITH ABOM LisiM — po3BuBatH 111 Ta Bpaxo-
BYBAaTH PU3UKH, TIOB’5I3aHi 3 HOBUMH TEXHOJIOTISIMHI .
JIOKyMEHT mMiATBEpAUB AOLUIBHICTH BHUPOOJICHHS
BUMOT, BKa3aHHX B ETHYHUX pekOMeHaIisx, Ta Ha-
TOJIOCHB Ha HEOOX1THOCTI IOTPUMYBATHCS B PETYITIO-
BaHHI MIJIX0/y, 0a30BAaHOTO Ha OIIHIOBaHHI PU3UKIB
(risk-based approach)*.

VY 2021 p. €pporneticrka Komicis onpriitonHuia
npono3uiio moao perymoBanHs I — mpoekr
Axra mipo III*. OCHOBHOIO METOIO PEryJIrOBaHHS
Oy/n0 BU3HAYUTH UiTKI MEX1 €TUYHO JOIyCTUMOTIO
po3poOiienHs: Ta BukopuctanHs I, 30kpema
JUTSL KOHTPOJIIO 3a HeratuBHUM BrutBoM IIT*. 11s
MIPOTIO3UIIS JTaJia MOYaTOK PO3POOICHHIO BIACHHUX
MO3MIIHA 100 AOKyMEHTa 3 00Ky €BpomenchKkoi
Panu ta €Bporneticekoro [lapmamenTy, a Takox 1mo-
JAIBIINM TPUCTOPOHHIM IIEPEroBopaM Mixk ycima
3rajanuMu opranamu €C, siKi ICTOTHO BIUTHHYJIH
Ha oOcTrarouHuil 3MicT gokymeHta®. BomgHouac
SIK TICPBUHHO 3aIIPOTIOHOBAHUH MPOEKT, TakK 1 MPHHi-
Hatuit Akt mpo I migxpecmooTs BasKIMUBICTH
nuTanHs Oe3rneyHocTi I Ta 3akpiruIforTh MAXiI,
SKUH TPYHTY€ThCS Ha OLIHIOBAHHI PiBHS PU3UKY

2 TIbid., 14.

+ Ibid.

4 European Commission, White Paper On Artificial Intelli-
gence — A European approach to excellence and trust COM(2020) 65
final, February 19, 2020, https://eur-lex.europa.eu/legal-content/EN/
TXT/PDF/?uri=CELEX:52020DC0065.

4 Ibid.

4 Ibid.

47 Burri, “The New Regulation of the European Union on Artifi-
cial Intelligence,” 114; Voeneky et al., The Cambridge Handbook of
Responsible Artificial Intelligence: Interdisciplinary perspectives, 1.

4 Roberts et al., “Governing Artificial Intelligence in China
and the European Union,” 84.

4 European Parliament, Legislative train 08.2024. A Europe
Fit for the Digital Age. Artificial Intelligence Act, August 20, 2024,
https://www.europarl.europa.eu/legislative-train/carriage/
regulation-on-artificial-intelligence/report?sid=8301.
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cuctemu I1I1: BUMOTH BapirOrOTh 3aJIe)KHO BiJI TOTO,
stkuit pu3uk cuctema LI moxke cranoBUTH AJ151 3710-
POB’s1, 6€3MeKH Ta OCHOBOIOIOKHHX MPaB JIIOIIMHU.
Otxe, Ha mincTasi 3micty Akta mpo LI moxHa
BHOKpeMuTH cuctemi 11 3 HenomycTiMHUM piBHEM
pu3uKy (3a00pOHEH1 CHCTEMH), BHUCOKOPH3HKOBI
CUCTEMH (JI0 HUX 3aCTOCOBYETHCS OUTBIIICTE BUMOT
JIOKyMEHTa), 00MEKEHO PU3UKOBI CUCTEMH, a TAKOXK
CHCTEMH 3 MiHIMaJIbHUM piBHEM pu3uKy>’. OcTaHHi
nepeOyBaroTh 032 MEKaMU PETyTIOBAHHS.

3 omsy Ha ictopito mpuiHATTS Akta nipo I,
HOro 3a7IeKJIapOBaHy METY, a TAKOXK 3MICT IOKYMEH-
Ta JNOCHITHUKH CXUISTIOTBCS JO TYMKH, IO AKT
npo 1T e mposiBom mudy3ii ernurnx Hopm®'. 15
CTaTTsA HE CTABHUTH 32 METY IPOBECTH ACTAIBHUMA
aHaJi3 3alpONOHOBAHOTO PETYNIOBAHHS, 30KpeMa
MPOIEAYPHUX BUMOT, Tiepe0aueHuX y HboMy. Mu
30CEepeIUMOCs Ha TOMY, SIK €TUYHI IPUHITUIIN Ta IM-
MepaTHBH 3HANIUIH BimoOpakeHHs B AkTi mipo 111.
Tomac broppi 3BepTae yBary Ha MIPOHUKHCHHS €THU-
HUX CTaHIAPTIB y 3alpOIIOHOBAHE PETYITIOBAHHS
Ha MPUKJIIAJi TAKUX TPYH BUMOT:

° VHUKHEHHS yIepe/pkeHb (bias), o aae 3Mory
3a0e3MeunTH PiBHICTB, @ OTXKeE 3ar00irTH AUCKPUMI-
Harii: crartst 10 Axra nipo 111 Bumarae HanexxHoro
yrpaBiiHHA AaHuMU. [lonokeHHs BUMarae BiJl BH-
COKOPHU3WKOBHX CUCTEM 30MpaTH Ta 00poOsTH NaH1
B CMOCI0, TOCTATHIH JJ11 YHUKHEHHS TUCKPUMIiHAIi 1
Ta HETaTHBHOTO BIUTUBY HA OCHOBOIIOJIOXKHI TIPaBa;

* IPO30picTh: 3rifHO 31 crarrero 13 Axrta mpo
LI, mocrayadbHUK MNOBUHEH CTBOPUTH CHUCTEMY
TaK, o0 KOPHCTyBad CHCTEMU MIr' PO3yMiTH i
pesynbTatu (outputs) Ta BUKOPUCTOBYBATH ii Bif-
MOBITHUM YHUHOM;

e QesneunicTh: cTartsd 15 BUMAarae BiJ JESKUX
cuctem I1II HaneXHOTO PIBHS TOYHOCTI, CTIHKOCTI
Ta KiOepOe3neuHOCTI, 100U MPOTHIISATH 30BHIIITHIM
BILUTHBaM, 30KpeMa 3 00Ky TpeTix 0ci6™.

[Ticns yxBanenns €BpornericbkuM [lapaameHToM
Axra nipo LI B 6epesni 2024 p. (i3 ioro nopansmmm
cXBaJIeHHsIM €Bporieiicbkoro Pajioro B TpaBHi 2024 p.
Ta omyOmikyBaHHsIM 12 yumHst 2024 p.) HacTaB nepe-
XITHUHA TepioJl, MPOTITOM SIKOTO HOTO TOJOKCHHS
HAaOMPaTUMYTh YMHHOCTI MOCTymoBo>. KpiMm 116010,
po3pobnukn Akta mpo I po3yminw BakIHMBICTH
TEXHIYHOTO KOMIIOHEHTA MiJ{ yac aHami3y cucteM LI
Ha BiJMOBiIHICTE BuMoram AxTta mipo 11 3 omisimy

0 Roberts et al., “Governing Artificial Intelligence in China
and the European Union,” 91; Jonas Schuett, “Defining the Scope of
Al Regulations,” Law, Innovation and Technology 15(1) (2021):
60-82, https://doi.org/10.1080/17579961.2023.2184135.

' Burri, “The New Regulation of the European Union on
Artificial Intelligence,” 114.

2 Ibid., 115-7.

3 European Parliament, Legislative train 08.2024. A Europe
Fit for the Digital Age. Artificial Intelligence Act.

Ha 1ie, crarti 40 ta 41 Akra npo LI 3aknanaroth
OCHOBHU JUI MOAAJBIIOTO PO3POOJICHHS! TEXHIUHUX
CTaHJAPTIB JIJIsl BUCOKOpU3WKOBUX cucteM [ —
SIK OpTraHi3aLisiMu, SIKi IPOBA/ATH AISIBHICTB Y cepi
CTaHJapTH3allil, Tak 1 Oe3mocepenHbo E€BpoIICH-
cekoro Komiciero (y pasi, SIKIIO HEMA€e CTaHIAPTIB,
PO3pOOICHUX BIMOBIIHUMH OpraHizaisiMu, abo
SKIIO TAKUX CTAHJApTiB HEJOCTAaTHBO). IlepcnexTu-
Ba PO3POOJICHHSI TAKMX CTaHJAPTIB Y MaOyTHHOMY
came €Bporneiicbkolo Komiciero 3yMOBICHA TaKoxX
THM, IO CTAHJIAPTH BiIMOBIIHUX OpraHizamid Mo-
XKyTb OyTH HEIOCTAaTHBO SIKICHUMM, a BHKIIHMKH,
roB’s13aHi i3 cucremamu 1111, € HOBUMHM Ta KOMITJIEKC-
HHMH, 4 OT)KE, BUMAraroTh HAJIEKHOT peakiii™?,

BonHoyac 1me 3 MOMEHTY OITyOTiKyBaHHS IPOEK-
Ty Akta npo HII gocaiaHuKy roBopunu mpo Heao-
JIKY pEeTyTIOBaHHS, a TAKOXK aKIICHTYBAJIH HA TOMY,
110 i€ TI0YaTOK MOTEHI[IHOIO0 KOMIUIEKCHOIO Tpa-
BOBOTO peryiroBanus cucrem I1I1%3,

3ragyBanuii Bxxe Tomac Broppi Haromnomye, 1110,
xo0d AKT tipo LI i BTi)ItO€ BaXKIIMB1 €THYHI CTaHAap-
TH Ta [IHHOCTI, BiH HE MICTUTh IMIIEPaTHBIB, XapaK-
TEPHUX IUTS TPABOBOTO peryimoBaHus*. HatomicTs
oMy TIpUTaMaHHI PUCH «M’SKOTO mpaBay (MoAiOH1
JIOKYMEHTH OpraHi3aiii BIpOBaJKYBaJIH JI0 TPHHi-
HATT AkTa npo III), a BupimeHHs 6aratbox Iu-
TaHb 3AIMIIAETECS HA PO3CYI IOCTAYaIbHUKIB
i xopucryBadiB cucrem LII*. 3okpema, Hemoikom
JIOCITIJTHUK BBQXXA€ BIJICYTHICTh TPSMOI 3a00pOHH
nuckpuMinanii®®, Taka 3a60poHa JHIIe IMILTIHTHO
BUILIMBAE 3 TIPOIeAypHUX BUMOT AkTa rpo LI

Oxpim kputuku Axta npo LI, unmano nocmin-
HUKIB MMOTO/DKYIOTHCS, IO MUTAHHS PO3POOICHHS
Ta BukopuctanHs cucrem LI (sik 1 6araTbox 1HIINX
TEXHOJIOT1H) BUXOIUTHUMYTh 32 MEX1 OKPEMO B35TOi
FOPUCIIUKIIIT; TOK HAYKOBIII 3aKITMKAIOTh 3aKOHO/IAB-
IiB JI0 pO3pOOJICHHS CTAHIAPTIB, SKi 3MOXYTh CTaTH
yHiBepcambHUMUY. BakiiiBe 3HAYCHHS B IBOMY
MPOIIeCi MarOTh MIDKHAPOJIHE TIPAaBO Ta MIKHAPOJIHI
opranizamii, sKi MOBHHHI BifirpaBaTH aKTHUBHIIIY
pOJIb Y BCTAHOBJIEHHI DoOanbHUX craHmapTis®.

% Gabriele Mazzini and Salvatore Scalzo, “The Proposal for

the Artificial Intelligence Act: Considerations around Some Key
Concepts,” in Camardi (a cura di), La via europea per I’Intelligenza
artificiale (2023), 9-10, http://dx.doi.org/10.2139/ssrn.4098809.

3 Thomas Burri and Fredrik von Bothmer, “The New EU
Legislation on Artificial Intelligence: A Primer” (April 21, 2021):
5-6, http://dx.doi.org/10.2139/ssrn.3831424; Burri, “The New
Regulation of the European Union on Artificial Intelligence,” 118.

¢ Burri, “The New Regulation of the European Union on
Artificial Intelligence,” 118.

7 Ibid.

% Ibid.

% Hoffmann-Riem, “Artificial Intelligence as a Challenge for
Law and Regulation,” 24-5.

% Kopueesa, “TeopeTHdHi MiAXOAN 10 BU3HAYCHHS TOHITTS
Ta IPABOBOTO PETYIIOBAHHS IITYYHOTO iHTenekTy”, 52; Burri, “The
New Regulation of the European Union on Artificial Intelligence,”
118-22.
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3okpema, Bonbdranr lopman-Piem crtBepmxkye,
o NoTpiOHI I06anbHI e(eKTHBHI 1HCTPYMEHTH,
sIKi (B i1eari) IpyHTyBaTUMYThCS Ha MIKHAPOIHUX
JIOTOBOPAxX, a caMi iHCTPyMEHTH TepeadadyaTuMyTh
HASBHICTH TUTATPOPMH, Y MEKaX SKOI CITiBIIpAIFOBA-
TUMYTbh A€p>KaBH, OpraHizallii, 3aIy4eHi 10 po3poo-
nenHst cuctem 1111, Ta opranizanii, siki 3M1HCHIOIOTH
KOHTpOJTB 32 po3BuTKoM IIIT6!.

BpaxoBytoun akTHBHE BIIPOBAIKECHHS CHCTEM
I ra npakTuwi, kputuky Axra npo LI ta obroso-
pIOBaHI TEPCIICKTUBH BUPOOJICHHS IIOOAIBHUX
CTaHAAPTIB, MOXKHA OUIKYBATH BIJIMBY TAKUX TEH-
JICHIIIH Ha npaBoBe peryiatoBanus B €C. [Tomanpimi
TEHJCHLIT JOIIIBHO BIJCTEXKYBaTH 3 ONISAY Ha
IJTaHW YKpaiHu MO0 IMiATOTOBKH BIACHOTO HOpMa-
TUBHOTO Tiaxoay no LI

BucHOBKM Ta MepCNeKTHBH MOJAJIBIIOT0 PO3-
poonennsi temarukn LI, Ykpaina HuHi nepeOy-
Ba€ B cutyailii, konu cuctemu I Bike aKTUBHO BH-
KOPHUCTOBYIOTBCS, 30KpeMa, OpraHaMH JepiKaBHOI
Bnanu. Bnposapkenns texuonorii 111 BinOyBaeTh-
csl B yMOBaxX, KOJM PO3pPOOJIEHHS NPABOBOTO pPery-
JIOBAaHHS, JOTHYHOTO IO BHKOPUCTAHHS CHCTEM
I, nepeOyBae Ha MOYATKOBUX €Tamax.

KpiM 1150r0, MOJKEMO CIIOCTEpiraTd HeIocTar-
Hill piBeHb SIK IPABOBOI KYJIBTYPH, TaK 1 3aKOHO/AB-
CTBa MIOJIO TMTaHb, TICHO OB’ SI3aHHUX 13 BUKOPHC-
tansim 1III. Hacammnepen 1ie crocyerbes 3aXUCTY
MePCOHANFHAUX JIaHUX: HOPMAaTHBHO-TIPaBOBa 0a3a
VYKpaiHu Ta IHCTUTYLINHA CIIPOMOXKHICTB JEprKaB-
HUX OpPTaHiB HE Y3TO/KYIOThCs 31 cranaapTamu €C.
Hespaxkaroun Ha meBHHI mporpec y 1ux cdepax,
MOYKHa TaKOX OYIKyBaTH Ha BUKJIHMKH, IOB’s3aHI
3 OXOpPOHOIO IMpaB iHTEJIEKTyallbHOI BIACHOCTI, Ki-
0epOe3MeKoro Ta 3aXKUCTOM KPUTHYHOI 1HPPaCTPyK-
Typu. ['oBOpsiun mMpo MpaBoBYy KyNIbTypy, MU Hapasi
He 0auyMMO aKTHBHHUX CHPOO YKpalHCBKHX OpraHi-
3aiif BOPOBAAUTH HA MPAKTUIL JOOPOBUIBHI

' Hoffmann-Riem, “Artificial Intelligence as a Challenge for
Law and Regulation,” 24-5.

cTaHnapty BukopucTanus cucrem LI, Tomi sk y €C
ta CIIA Taki TeHIeHIi1 BUHUKIH 3a/I0BTO 0 My0-
mikanii npoexty Akrta npo HII. Tle moxe cBiuuTH
PO HEAOCTaTHE PO3YMIHHS MOPaIbHO-CTHYHUX
BMKJIMKIB, ITOB’s13aHuX 13 Texuonorissmu 111, Ta ne-
JOOLIIHIOBAHHS CYMDKHHMX PHU3HUKIB sl JIOAUHU
Ta CyCIUILCTBA (BKJIIFOYHO 3 HEOE3MEUHICTIO, HEMpPO-
30pICTIO0 Ta TEXHOJOTIYHOI yrepemxkeHicTio). [1lo
iHTeHcuBHIime Texaoorii 1 OyayTs BIpoBamKy-
BaTucs 06e3 HaJeKHOTO KOHTPOMIO 3 OOKYy JIOAMHH,
TO ICTOTHIIIWMU OYIyTh BIJTIOBITHI PU3HKH.

OTxe, MOXEMO KOHCTATyBaTH, IO y 3B’S3KY
13 BripoBapreHHsM cuctem LT Ykpaina 3iTkHymacs
3 KOMILJIEKCHUMH Ta MIKIACIHUILTIHAPHUMH BUKIIH-
KaMH, SKi OXOIUTIOIOTH 0ararto HuTaHb. Mjerbcs
HE JIMIIIE PO PETYITIOBAHHS BUKOPUCTAHHS CHCTEM
I, a ¥ y3ro/pkeHHS HAIIOHAJIBLHOI HOPMATHBHO-
npaBoBoi 06a3u CyMiXHHUX cdep 13 CyyaCHUMHU BH-
MOTaMH Ta CTaHAapTaMH, 30KpeMa 3i CTaHaapTa-
mu €C (Hanmpukiag, y cepi 3aXucTy NepcoHATbHUX
JIAaHUX).

HaBenene BuIe CBiIYMTH NPO BAXKIUBICTH
Ta aKTyaJbHICTh HAJIC)KHOTO PO3YMIHHS B YKpaiHi
noceiny €C. Hame gociimkeHHs Ja€ 3MOTy Tpo-
aHaI3yBaTH TEHE3Y IOSBH IPABOBOTO PETYIIOBAHHS
B €C — BiJ AUCKYCiH, sIKi 3apOKyBaINCs B MEXax
TEXHOCTHKH Ta MAITMHHOI €THKH, Yepe3 TOsIBY Iep-
MIMX €TUYHUX CTAHJAPTIB peryaoBanHs cuctem LI
1 J10 MPOHUKHEHHS TAKUX CTAHIAPTIB y POEKT AKTa
npo I, sxuit €sponelicpkuii ITapnament npuiiHsas
y 2024 p. Takuii aHaji3 MONIHONIOE PO3YMIHHS
K BUKJIUKIB 1 PU3MKIB, NOB’A3aHUX 3 AKTHBHUM
BIIpoBaKeHHsIM cucteM LI B pizHux chepax, Tak
i HOPMATUBHUX MOJIOKCHb, MOKIMKAHUX BPaxyBaTH
BIJINIOBI/THI BUKJIMKH Ta PU3UKW B CIOCIO, IO HE
MEPEIIKOKATIME HAYKOBO-TEXHIYHOMY TMPOTPECY.
Hamni momaieini  po3BiikK OyayTh 30CEpeIKeHi
HA TEOPETUKO-NPABOBUX 1 MPAKTHYHHUX MUTAHHIX
perymoBanss cucteM LI B Vkpaini, 30kpema 3 ypa-
XyBaHHSIM yXe HasiBHOTO mijgxony €C.
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Oleksandr Kozhukhar
LEGAL REGULATION OF

ARTIFICIAL INTELLIGENCE SYSTEMS IN THE EU:
PREREQUISITES, CURRENT STATE AND PROSPECTS

Abstract

Ukraine has repeatedly demonstrated its commitment to introduce a comprehensive set of rules for
artificial intelligence systems. In particular, the relevant intentions were set out in the Concept for the
Development of Artificial Intelligence approved back in 2020. In the document, Ukraine recognised AI’s
potential and the need for an appropriate regulatory approach that should address its initial development and
further deployment. As part of its regulatory efforts, Ukraine highlights several factors to show the
importance of the planned legal regulation, including the increased use of Al systems across multiple fields,
ranging from public services to military use of Al technologies, and the urgent need to establish clear
guidelines for the same. When it comes to developing legal regulation, there is a growing consensus among
policymakers and experts that Ukraine’s regulatory approach should align with the framework already
implemented by the European Union, which should facilitate harmonisation of the global Al governance
landscape and Ukraine’s intentions to join the EU.

Amid Ukraine’s Euro-Atlantic integration, it is, therefore, crucial to analyse the foundations, current
state, and prospects of the EU Al regulation. The article delves into the prerequisites of the EU approach to
Al systems and highlights ethical standards that shaped Al systems regulation. These ethical principles
include transparency, accountability, non-discrimination, as well as the appropriate human controls. The
article explores in detail how these principles evolved from ethical concepts to specific legal requirements
and, in particular, illustrates how such principles have been reflected in the recently adopted Artificial
Intelligence Act. This comprehensive analysis shows the ethical-legal nexus in the Al Act, which serves as
a bridge between ethical principles and specific legal requirements. The article, with its focus on the
foundations of the EU approach to Al systems, provides a better understanding of the key principles set out
in the Al Act and offers valuable lessons for Ukraine’s ongoing efforts to develop its own legal framework
for AL

The author then focuses on the future landscape of Al system regulation with due regard to emerging
technologies and the need for a global and adaptable framework that should address these developments
and, at the same time, maintain high legal and ethical standards. The article highlights the importance of
further international cooperation to ensure an appropriate level of Al governance standards worldwide.

Keywords: legal regulation, artificial intelligence systems, artificial intelligence, Al, EU, European
Union.
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RUSSIA — TRAFFIC IN TRANSIT: A LANDMARK CASE
UNDERMINING THE ROLE OF WTO SECURITY EXCEPTIONS
AMIDST TRADE AND HYBRID WARS

Abstract

This article explores the relationship between trade and hybrid warfare conducted by state actors in the
context of the Russia-Ukraine war before Russia s full-scale invasion in 2022 and the US-China trade war.
It analyzes recent WTO case-law, notably the landmark case Russia — Traffic in Transit, where justification
under GATT Art. XXI was successfully invoked by Russia —a WTO member that launched armed aggression
against its neighbor, resorting to occupation and annexation of Ukraine s territories. Panel’s application of
a two-tier test in this case is put into question as Russia has neither explained what constituted an emergency
in international relations nor articulated its essential security interests. The analysis addresses how Russia
employed trade war tactics as part of its arsenal in the realm of hybrid warfare, subsequently escalating to
a full-scale aggression against Ukraine, triggering the largest continental war in Europe since WWII.
However; the article recognizes the balanced nature of the GATT Art. XXI interpretation, requiring the
Panel to assess whether the measures were “taken in time of war or other emergency in international
relations,” and also to identify whether the invoking member acted in good faith when establishing the
connection between the measures and its essential security interests. If applied correctly, this interpretation
should not encourage further trade wars.

Keywords: trade war, hybrid war, WTO law, security exceptions, Russian aggression.

It has been 11 years since Russia started a war
against Ukraine and more than 2 years since Russia’s
full-scale aggression against Ukraine began. Yet, there
is a critical lack of legal studies exploring the connec-
tions between trade and hybrid wars. This article fills
these gaps and focuses on the role of WTO security
exceptions in hindering or facilitating trade wars.

The notion of hybrid warfare, or synonymous
‘hybrid war,’! continuously evolves, and its relation
to trade wars remains underexplored. This article
analyzes the following points:

(i) therelevance of a trade war component and

its connection with hybrid war;

(i) trade measures adopted by the parties to the
Russia-Ukraine trade and hybrid war before
Russia launched its full-scale invasion, as
well as the US-China trade war;
the role of GATT Article XXI (Art. XXI) in
trade wars, based on its interpretation in the
PR Russia — Traffic in Transif’ case, as well as

(iif)

' Alex Deep, “Hybrid War: Old Concept, New Techniques,”
Small Wars Journal, February 3, 2015, https://smallwarsjournal.
com/jrnl/art/hybrid-war-old-concept-new-techniques.

2 Russia — Traffic in Transit, WTO Panel Report, April 26,
2019, DS512,  https://www.wto.org/english/tratop_e/dispu_e/
cases_e/ds512_e.htm.

© Nataliia Kozachuk, 2024

the most recent WTO case-law, particularly,
Saudi Arabia — IPRs*, US-Origin Marking®,
US-Steel and Aluminium Products’.

3 Saudi Arabia — Measures Concerning the Protection of

Intellectual Property Rights, WTO Panel Report, June 16, 2020,
DS567, https://www.wto.org/english/tratop e/dispu_e/cases_e/
ds567_e.htm.

4 US — Origin Marking (Hong Kong, China), WTO Panel
Report, December 21, 2022, DS597, https://www.wto.org/english/
tratop_e/dispu_e/cases e/ds597 e.htm.

> There was a series of disputes from eight different
complainants: US — Steel and Aluminium Products (China), WTO
Panel Report, December 9, 2022, DS544, https:/www.wto.org/
english/tratop_e/dispu_e/cases_e/ds544 e.htm; US — Steel and
Aluminium Products (India)) WTO Panel Report, August 8, 2023,
DS547, https://www.wto.org/english/tratop _e/dispu_e/cases e/
ds547 e.htm; US — Steel and Aluminium Products (EU), WTO Panel
Report, October 18, 2018, DS548, https://www.wto.org/english/
tratop_e/dispu_e/cases_e/ds548_e.htm; US — Steel and Aluminium
Products (Canada), WTO Panel Report, July 11, 2019, DS550,
https://www.wto.org/english/tratop _e/dispu_e/cases _e/ds550 e.htm;
US — Steel and Aluminium Products (Mexico), WTO Panel Report,
July 11, 2019, DS551, https://www.wto.org/english/tratop_e/dispu_e/
cases_e/ds551 e.htm; US — Steel and Aluminium Products (Norway),
WTO Panel Report, December 9, 2022, DS552, https://www.wto.org/
english/tratop_e/dispu_e/cases_e/ds552 e.htm; US — Steel and
Aluminium Products (Russia), WTO Panel Report, January 25, 2019,
DS554, https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds5 54
e.htm; US — Steel and Aluminium Products (Turkey), WTO Panel
Report, December 9, 2022, DS564, https://www.wto.org/english/
tratop_e/dispu_e/cases_e/ds564_e.htm.
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(1) Hybrid war combines political, conventional,
irregular, and cyber warfare® with other influencing
methods,” expanding beyond traditional warfare®.
NATO?’s interpretation of the notion of the hybrid
war includes economic developments, of which
trade wars may form a part’. The distinction between
the definitions of hybrid wars that refer to economic
factors or omit them can be explained by examining
the evolution of hybrid war.

Hybrid wars can be either conducted by non-
state actors, such as in the Israel-Hezbollah conflict
and the Syrian civil war,!? or by state actors, as seen
in the Russian-Georgian and Russian-Ukrainian
hybrid wars.!! In the latter, states use economic tools
like trade wars strategically. Trade wars are less
applicable when non-state actors are involved due
to the lack of formal trade relationships. This article
primarily examines state-to-state hybrid wars,
where economic strategies, including trade wars
and economic statecraft, play significant roles
alongside military and informational tactics.

Hybrid war, exemplified by Russia’s strategies
against Ukraine, integrates economic statecraft with
military operations.””> Economic statecraft, which
includes sanctions and trade agreements, serves to
advance national foreign policy goals."® Russian hybrid
war transformed into a full-scale aggression against
Ukraine on February 24™, 2024. This led to a trade em-
bargo between the two countries. This article examines
the trade wars that preceded this invasion, focusing on
the Russia-Ukraine and US-China contexts.

(il)) Trade measures having the greatest
detrimental economic effect in the Russia-Ukraine

¢ Michael Kofman and Matthew Rojansky, A Closer look at Rus-
sia’s “Hybrid War,” Wilson Center, Kennan Cable 7, April 2015, https:/
www.wilsoncenter.org/sites/default/files/media/documents/
publication/7-KENNAN%20CABLE-ROJANSKY%20KOFMAN.pdf.

7 Ahmed Salah Hashim, “State and Non-State Hybrid
Warfare,” LSE Digital Library, March 30, 2017, https://lse-atom.
arkivum.net/uklse-as10x010070010116.

8 Damien Van Puyvelde, “NATO Review — Hybrid war — does
it even exist?,” NATO Review, May 7, 2015, https://www.nato.int/
docu/review/articles/2015/05/07/hybrid-war-does-it-even-exist/
index.html.

®  Michael Aaronson, Michael Miklaucic, Sverre Diessen,
Yves De Kermabon, and Mary B. Long, “NATO Countering the
Hybrid Threat,” Defense Technical Information Center, September 1,
2011, https://apps.dtic.mil/sti/citations/AD1042838.

10 Greg Grant, “Hybrid Wars,” Government Executive, May 1,
2008, https://www.govexec.com/magazine/features/2008/05/
hybrid-wars/26799/

""" Mark Galeotti, “(Mis)Understanding Russia’s two ‘hybrid
wars’,” Eurozine: Europe's leading cultural journals at your
fingertips, November 29, 2018, https://www.eurozine.com/
misunderstanding-russias-two-hybrid-wars/.

12 Arsalan Bilal, “NATO Review — Russia’s hybrid war against
the West,” NATO Review, April 26, 2024, https://www.nato.int/
docu/review/articles/2024/04/26/russias-hybrid-war-against-the-
west/index.html.

3 What Is Economic Statecraft?, CFR Education from the
Council on Foreign Relations, May 12, 2023, https://education.cfr.
org/learn/reading/what-economic-statecraft.

and US-China trade wars are highlighted. Those
trade measures are distributed into four groups,
depending on their subject matter: covering trade in
goods, services or intellectual property rights.

Regarding trade in goods, in case of the Russia-
Ukraine hybrid war, Russia imposed the first set of
restrictive trade measures in July 2013, seven
months before the occupation of Crimea'* and
a year before Russian military intervention in the
East of Ukraine' banning “the import of [some]
confectionery products”'® as a warning for Ukraine
not to enter into an Association agreement with the
EU." These actions were also classified as an act of
aggression by the EU, Parliamentary Assemblies of
the OSCE and the Council of Europe.'8 Additionally,
40 enterprises from different sectors of the
Ukrainian economy, owned by Ukrainian oligarchs,
were put to Russian “list of risk” and made subject
to additional customs formalities with the prospect
of an import ban," but within 10 days the restrictions
were withdrawn. Subsequently, Ukraine decided
not to enter into the Association Agreement with
the EU.

This decision caused Euromaidan events, and
after the change of government, Ukraine decided to
enter into an Association agreement with the EU,
signed in March 2014, which includes a part on EU-
Ukraine Deep and Comprehensive Free Trade Area
(DCFTA) with the EU, signed in July 2014.%° The
second wave of Russia’s measures in the trade war
with Ukraine followed immediately, with Russia’s
import bans on (1) juice products, including baby
food from July 2014,2' (2) alcoholic and beer
beverages from August 2014,2 (3) a list of

14

UN, General Assembly, Territorial integrity of Ukraine,
Resolution A/RES/68/262, adopted April 1, 2014; UN, General
Assembly, Situation of human rights in the Autonomous Republic of
Crimea and the city of Sevastopol (Ukraine), Resolution
A/RES/71/205, adopted 2016.

15 Edith M. Lederer, “Russia criticized at UN over Ukraine
conflict, Crimea, crash,” AP News, May 30, 2018, https://www.
apnews.com/2a7b209ae4894b1cb48ad6665064fa49.

16 Russia — Measures Concerning the Importation and Transit
of Certain Ukrainian Products, Request for Consultations,
October 19, 2017, DS532, paras. 34, 40, https://www.wto.org/
english/tratop_e/dispu_e/cases_e/ds532_e.htm.

17" Nikolaj Nielsen, “Ukraine and Russia on path to trade war
over EU pact,” EUobserver, August 19, 2013, https://euobserver.
com/foreign/121146.

18 Sergey Sayapin, “The End of Russia’s Hybrid War against
Ukraine?,” Opinio Juris, April 1, 2019, http://opiniojuris.
org/2019/01/04/the-end-of-russias-hybrid-war-against-ukraine/.

19 Evhenii Havrylov, “Russia «Without a Declaration of War»
Put Pressure on Ukrainian Importers,” Mirror of the Week, August 12,
2013,  https://dt.ua/ECONOMICS/rosiya-bez-ogoloshennya-viyni-
posilila-tisk-na-ukrayinskih-importeriv-126613_.html.

20 Russia — Traffic in Transit, WTO Panel Report, April 26,
2019, DS512, para. 7.7.

2 Russia — Measures Concerning the Importation and Transit
of Certain Ukrainian Products, Request for Consultations,
October 19, 2017, DS532, paras. 3-10.

2 Ibid., paras. 23-28.
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agricultural products from August 2014,2 (4) all
Ukrainian confectionery products from September
2014,* (5) wallpaper and similar wall coverings
from April 2015% and (6) suspension of conformity
assessment certificates on railway products that
effectively resulted in import ban on these products
from 2014.%

As for Ukraine, in August 2014 it prohibited
exports of military and dual-use products to Russia.?’

The third round of Russia’s measures unfolded
when EU-Ukraine DCFTA entered into force on
1 January 2016. On 29 December 2015, Russia
introduced transit limitations for all products
mentioned above.”® From 1 July 2016, Russia
adopted a transit ban on products in categories (1),
(3), (4) mentioned above that prevented traffic in
transit by road or rail from Ukraine destined for
Kazakhstan, the Kyrgyz Republic, Mongolia,
Tajikistan, Turkmenistan and Uzbekistan.?

In response, on 10 January 2016, Ukraine
imposed an import ban on a wide range of
agricultural and industrial products.’® In May 2016,
Ukraine adopted a law that excluded vehicles from
or transiting through Russia from the reduced duty
rates.’! In December 2016, Ukraine adopted a law
requiring approval of the Ministry of Information
Policy of Ukraine for import and distribution of
printed materials originating from, manufactured in
and/or delivered from Russia.*

The fourth round of trade escalation occurred
after Russia as an occupying power in Crimea
attacked three Ukrainian navy ships and its crew

3 Government of Russian Federation, On measures for

implementation of the Decree of the President of the Russian
Federation dated August 6, 2014 No 560 “On the application of
certain special economic measures to ensure the security of the
Russian Federation,” Resolution 778, adopted August 7, 2014,
https://food.ec.europa.eu/system/files/2016-10/ia_eu-russia_ru-eu-
import-ban_20140820_unoff-trans-en.pdf.

** Russia — Measures Concerning the Importation and Transit
of Certain Ukrainian Products, Request for Consultations,
October 19, 2017, DS532, paras. 36-40.

% Ibid., paras. 55, 62.

% Russia — Railway Equipment, WTO Panel Report, July 20,
2018, DS512, para. 2.2, https://www.wto.org/english/tratop e/
dispu_e/cases_e/ds499 e.htm.

27 National Security and Defense Council, On the measures
regarding improvement of state military and technical policy,
Decision, adopted August 27, 2014.

8 Russia — Traffic in Transit, WTO Panel Report, April 26,
2019, DS512, para. 7.1(a).

¥ 1Ibid., para. 7.1 (b), (c).

30 Cabinet of Ministers of Ukraine, About the ban on
importation into the customs territory of Ukraine of goods
originating from the Russian Federation, Decree 147, adopted
December 30, 2015, https:/www.kmu.gov.ua/npas/248749006.

3t Ukraine — Measures relating to Trade in Goods and Services,
Request for Consultations, May 19, 2017, DS525, para. 3, https://
www.wto.org/english/tratop_e/dispu_e/cases_e/ds525 e.htm.

32 Verkhovna Rada of Ukraine, On Amendments to Certain
Laws of Ukraine in Relation to Restricting Access of Foreign Printed
Materials with Anti-Ukrainian Content to the Ukrainian Market,
Law of Ukraine 1780-VIII, adopted December 8, 2016.

members in the Kerch Strait heading to Ukrainian
ports of Berdyansk and Mariupol in November
2018.% In December 2018 Russia broadened the
scope of its import ban on the products originating
in Ukraine or transiting through its territory
including a wide range of both agricultural and
industrial products.* On 30 April 2019, upon
request of Kazakhstan and Kyrgyz Republic, Russia
made exceptions regarding some industrial goods
from Resolution No. 1716-83 that were temporarily
allowed to transit through Russian territory until
1 July 2019.% In April 2019 Ukraine added several
items, such as different types of glass bottles, to its
import ban list.*

Another set of trade restrictive measures
regarding goods were adopted on 18 April 2019
after Russia successfully invoked Art. XXI security
exceptions in the WTO dispute Russia — Traffic in
Transit.’” Russia banned the export of crude oil, oil
products and coal to Ukraine as of 1 July 2019.%
After the full-scale invasion started Ukraine had
adopted a trade embargo on all Russian products on
the 9" of April 2022 with the decision of the
Government of Ukraine by Resolution N 426.%

Trade restrictive measures of both parties
referred to above may amount to inconsistencies
with GATT Arts. I:1, II, V, X or XI. As both Ukraine
and Russia acceded to the WTO, trade restrictions
discussed may be inconsistent with various
provisions of countries’ Accession Protocols.
Considering that among the most recent WTO cases
on application of Art. XXI the only case with
successful resort to this exception with the Adopted
Panel Report was by Russia, the key question
addressed in part (iii) of this paper is how potential
inconsistencies with the GATT and Accession

3 UN, General Assembly, Problem of the militarization of the
Autonomous Republic of Crimea and the city of Sevastopol, Ukraine,
as well as parts of the Black Sea and the Sea of Azov, Resolution
A/RES/73/194, adopted December 17, 2018.

3 Government of Russian Federation, Resolution 1716-83,
adopted in 2018, Annex.

35 Darya Kharchenko, “Russia lifter the restriction on transit of
Ukrainian goods under sanctions,” NV, April 29, 2019, https://nv.ua/
ukr/world/geopolitics/rosiya-znyala-zaboronu-na-tranzit-
pidsankciynih-ukrajinskih-tovariv-50019165.htmlI?fbclid=IwAROT
hJvpR4iauBq6UeBmS-TIFjNWIsJ020LpEZWyO2LA0D IM6dkTI
AmPrTY

3 Cabinet of Ministers of Ukraine, About the ban on
importation into the customs territory of Ukraine of goods
originating from the Russian Federation, Decree 147, adopted
December 30, 2015, https://www.kmu.gov.ua/npas/248749006.

37 Russia — Traffic in Transit, WTO Panel Report, April 26,
2019, DS512, para. 7.149.

3% Gabriel Hardy-Frangon, “Russia bans exports of oil products
to Ukraine,” Kyiv Post, April 18, 2019, https://www.kyivpost.com/
business/russia-bans-exports-of-oil-products-to-ukraine.html.

3 Cabinet of Ministers of Ukraine, On the application of the
ban on the import of goods from the Russian Federation,
Decree 426, adopted April 9, 2022.
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protocols were justified under Art. XXI in Russia-
Traffic in Transit* case.

During the Russia-Ukraine hybrid war, restrictive
measures were implemented regarding individuals
and legal entities. In December 2018, Russia
imposed sanctions on 75 Ukrainian legal entities
and 567 Ukrainian individuals.*' In March 2019,
Ukraine imposed sanctions on 294 Russian legal
entities and 848 Russian individuals.* Potentially,
these trade restrictions may be inconsistent with the
GATS, but may be justified under GATS Art. XIV bis.
As the text of GATS Art. XIV bis (1)(b)(iii) is
identical to the text of Art. XXI(b)(iii), the analysis
of application of the latter is likely to apply if the
former is invoked.

During the US-China trade war, a steep escalation
regarding trade in goods happened in January 2018
after the US placed a 30 % tariff on foreign solar
panels, which affected China as the world leader in
solar panel manufacturing. In response, China
initiated a WTO dispute, where it claimed violations
of GATT Art. XIX and various provisions of the
Agreement on Safeguards.® That same day, tariffs
of 20 % were placed on washing machines, which
resulted into United States — Safeguard Measure on
Washers dispute, where Korea challenged GATT
Arts. I:1 and II:1(a), (b), XIX and the Agreement on
Safeguards.* In March 2018 tariffs of 25 % on steel
and 10 % on aluminum were imposed, which
resulted in eight WTO disputes initiated by China,
India, the EU, Canada, Russia, Norway, Mexico,
and Turkey on the grounds of inconsistency with
GATT Arts. I:1 and II:1(a), (b), X, XIX and the
Agreement on Safeguards.*® Art. XXI has been
invoked by the US in its disputes on steel and

4 Russia — Traffic in Transit, WTO Panel Report, April 26,
2019, DS512.

4 Government of the Russian Federation, On amending
Resolution of the Government of the Russian Federation of
1 November 2018, No. 1300, Resolution 1656, adopted December 25,
2018.

4 President of Ukraine, On the Application, Revocation and
Amendment of Personal Special Economic and Other Restrictive
Measures (Sanctions), Decree 82/2019, adopted March 19, 2019.

$US — Safeguard Measure on PV Products (China), WTO
Panel Report, September 2, 2021, DS562, https://www.wto.org/
english/tratop_e/dispu_e/cases_e/ds562_e.htm.

# US — Safeguard Measure on Washers, WTO Panel Report,
February 8, 2022, DS546.

S US - Steel and Aluminium Products (China), WTO Panel
Report, 09 December 2022, DS544. US — Steel and Aluminium
Products (India), WTO Panel Report, 08 August 2023, DS547.
US — Steel and Aluminium Products (EU), WTO Panel Report,
18 October 2018, DS548. US — Steel and Aluminium Products
(Canada), WTO Panel Report, 11 July 2019, DS550. US — Steel and
Aluminium Products (Mexico), WTO Panel Report, 11 July 2019,
DS551. US — Steel and Aluminium Products (Norway), WTO Panel
Report, 09 December 2022, DS552. US — Steel and Aluminium
Products (Russia), WTO Panel Report, 25 January 2019, DS554.
US — Steel and Aluminium Products (Turkey), WTO Panel Report,
09 December 2022, DS564.

aluminum. The key interpretative question was
whether the US had been able to establish the
existence of an emergency in international relations
considering PR in Russia — Traffic in Transit and
whether Art. XXI could justify violations of the
Agreement on Safeguards, which does not refer to
security exceptions. The outcomes of these disputes
for different complainants were distinct. Mutually
agreed solutions were reached with Canada and
Mexico in 2019, the EU in 2022, India in 2023.
Russia did not go beyond the stage of composition
of the Panel. While in the cases of China, Norway,
and Turkey — Panel Reports were adopted and
subsequently appealed into the void in January 2023
as the WTO Appellate Body remains in crisis due to
the US blocking the appointment of Appellate Body
members.*

As to the first question of whether there existed
an emergency in international relations, in US —
Steel and Aluminium Products cases Panels did not
find that the measure at issue were taken in time of
war or other emergency in international relations, so
the analysis stopped at the first tier of the test
established in Russia — Traffic in Transit discussed
below. The US has not justified its inconsistencies
with the GATT. The question of Art. XXI application
to the Agreement on Safeguards has not been
addressed.

In its turn, China was accused of forcing foreign
firms to enter joint ventures with domestic Chinese
entities to whom they did not have any connection,
so foreign companies must grant ownership or usage
rights of their technology to Chinese entities and
were deprived of the ability to freely negotiate
market-based terms in technology transfer
agreements. The US and EU brought WTO disputes
to challenge this practice claiming it was at odds
with the basic rights that companies should be
enjoying under the WTO rules, specifically,
under Arts. 3 and 28.1(a), (b), 28.2 of the TRIPS
Agreement.*’ Potentially, TRIPS Art. 73 could have
been invoked as a justification, as its wording is
identical to that of Art. XXI. However, in the dispute
China — Intellectual Property Rights II the authority
of the Panel lapsed on the 9" of June 2021%, and the
dispute was terminated without the PR issued, while

4 Robert Howse, “Unappealable but not Unappealing: WTO
dispute settlement without the Appellate Body,” International Institute
for Sustainable Development, July 17, 2023, https://www.iisd.org/
articles/policy-analysis/wto-dispute-settlement-without-appellate-
body.

47 China — Intellectual Property Rights II, WTO Panel Report,
June 9, 2021. DS542, https://www.wto.org/english/tratop_e/dispu_e/
cases_e/ds542 e.htm; China — Certain Measures on the Transfer of
Technology, WTO Panel Report, June 1, 2018, DS549, https://www.
wto.org/english/tratop_e/dispu_e/cases_e/ds549 e.htm.

* Ibid.
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in China — Certain Measure on the Transfer of
Technology the dispute did not go beyond the stage
of consultations.*

(i) Although WTO case-law on Art. XXI
application includes Russia — Traffic in Transit,
Saudi Arabia — IPRs, US-Origin Marking, US—Steel
and Aluminium Products, Russia — Traffic in Transit
remains the landmark case as it is the only example
of successful application of security exceptions in
contemporary WTO jurisprudence. Thus, the author
analyzes (1) the interpretation of Art. XXI in the PR
Russia — Traffic in Transit, including, whether the
scope Art. XXI extends to the provisions of the
Accession Protocols; (2) how current and alternative
interpretations affected trade war, including as a
part of hybrid war, on the example of Russian full-
scale invasion of Ukraine in 2022.

(1) In Russia — Traffic in Transit the Panel did
not support an approach advocated by Russia*® and
the US°! that the dispute under Art. XXI is non-
justiciable, and that the Panel does not have
jurisdiction regarding Art. XXI. The Panel
considered that potentially there were 3 ways to
interpret the text of the adjectival clause “which it
considers” in the chapeau of Art. XXI(b): first, to
qualify only the word “necessary”, i.e. the necessity
of the measures for the protection of “its essential
security interests”; or, second, to qualify also the
determination of these “essential security interests”;
or, finally, and maximally, to qualify the
determination of the matters described in the three
subparagraphs of Art. XXI(b) as well.> The Panel
concluded that it has jurisdiction to determine
whether the requirements of Art. XXI(b)(iii) are
satisfied.® Not having expressly stated so, it seems
that the Panel had chosen the second approach,
establishing a two-tier test on application of
Art. XXI where the Panel should assess (i) whether
the measures challenged by Ukraine were in fact
taken during time of war or other emergency in
international relations®* and, while it is incumbent
upon the invoking member to articulate the essential
security interests that arise from the emergency in
international relations sufficiently enough to
demonstrate their veracity, (ii) the Panel should
identify whether the invoking member acted in good
faith when establishing the connection between the
measures and its essential security interests.

4 Tbid.

0 Russia — Traffic in Transit, WTO Panel Report, April 26,
2019, DS512, para. 7.30.

' Ibid., para. 7.52.

2 Ibid., para. 7.63.

3 1Ibid., paras. 7.102-7.104.

3 Ibid., para. 7.109.

> Ibid., para. 7.134.

According to para. 7.138 “the obligation of good
faith ... applies not only to the Member’s definition
of the essential security interests said to arise from
the particular emergency in international relations,
but also, and most importantly, to their connection
with the measures at issue. ... Thus, this obligation
is crystallized in demanding that the measures at
issue meet a minimum requirement of plausibility
in relation to the proffered essential security
interests, i.e. that they are not implausible as
measures protective of these interests.” This
conclusion followed, firstly, from interpretation
of different wording of subparas. (i)-(iii) of
Art. XXI(b),*® secondly, from the analysis of object
and purpose of the GATT 1994 and the WTO
Agreement’’ and, thirdly, based on the negotiating
history of Art. XXI.%

Though the Panel observed a clear correlation
between “the deterioration in Ukraine’s relations
with Russia (as evidenced by the March 2014 UN
General Assembly resolution concerning the
territorial integrity of Ukraine), and the sanctions
that have been imposed against Russia by several
countries,”™® Russia itself only described the
emergency in international relations as the situation
which is publicly known® without specifying its
involvement in a hybrid war against Ukraine,
including annexation of Crimea or military
intervention in Donetsk and Luhansk regions.
Having decided that each of the Russia’s measures
at issue was “taken in time of” an emergency in
international relations,®’ the Panel found that the
scope of Art. XXI extends to all four provisions of
the Russia’s Accession Protocol that otherwise
would have been violated.®

Paragraph 1426 of Russia’s Accession Protocol
that was scrutinized by the Panel in Russia — Traffic
in Transit imposes an obligation that all laws,
regulations of Russia would be published promptly
in a manner that “fulfils applicable requirements of
the WTO Agreement, including those of Article X
of the GATT 1994.” The Panel considered that
para. 1426 of Russia’s Accession Protocol fell
within the scope of application of Art. XXI(b)(iii)
because “just as Article X of the GATT 1994 is
specified to contain “applicable requirements” to
paragraph 1426, Art. XXI(b)(iii) clearly contains
“applicable requirements” to Article X of the GATT

% Ibid., paras. 7.69, 7.70, 7.77.
57 1bid., para. 7.82.

% Ibid., para. 7.98.

% 1bid., para. 7.142.

% Ibid., para. 7.119.

' Ibid., para. 7.125.

2 Ibid., paras. 7.256-7.257.
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1994.7% While The Panel considered the practice of
GATT Art. XX application to China’s Accession
protocol as relevant, the same reasoning was not
supported in China — Raw Materials case, where the
Appellate Body confirmed the Panel’s interpretation
and considered that Art. XX did not extend to the
provisions of China’s Accession Protocol, because
“the language in Paragraph 11.3 expressly refers to
Article VIII, but leaves out reference to other
provisions of the GATT 1994, such as Article XX.”%
It remains to be seen how the sphere of application
of Art. XXI is interpreted in the future disputes and
whether the analogy will be drawn with GATT
Art. XX. However, with the current interpretation
there are high chances that the broad sphere of
application of Art. XXI could extend to the
provisions of Accession Protocols, and even to the
Agreement on Safeguards, as in its argumentation
the Panel heavily relied on “the overall architecture
of the WTO system as a single package of rights and
obligations.”

It seems surprising that having established
a standard that the measures at issue must meet
a minimum requirement of plausibility in relation
to the declared essential security interests, the
Panel considered Russia’s burden of proof
discharged when “Russia has not explicitly
articulated the essential security interests that it
considers the measures at issue are necessary to
protect.”®” To justify such interpretation the Panel
relied upon characteristics of the emergency in
international relations in subpara. (iii) as
involving an armed conflict that was recognized
by the UN General Assembly,® but not by
Russia.®” The Panel established a correlation
where if an emergency in international relations
resembled a war or armed conflict at the border
with an adjacent country, member’s articulation
of its essential security interests, despite its
allusiveness, was minimally satisfactory.”” As
professor P. Van den Bossche rightly pointed out
“the panel in Russia — Traffic in Transit (2019) ...
somewhat surprisingly from the perspective of
the burden of proof — which is on the respondent —
concluded that [articulation of] essential security
interests of Russia ... was ‘minimally satisfactory’

% TIbid., para. 7.242.

% Ibid., para. 7.230.

% China — Raw Materials, WTO Appellate Body Report,
January 30, 2012, DS394, para. 291, https://www.wto.org/english/
tratop_e/dispu_e/cases_e/ds394 e.htm.

% Russia — Traffic in Transit, WTO Panel Report, April 26,
2019, DS512, para. 7.231.

7 Ibid., para. 7.136.

% TIbid., para. 7.137.

% 1Ibid., para. 7.115.

" TIbid., para. 7.137.

in the given circumstances.”” If the invoking
member had not articulated its essential security
interests, it is doubtful how the minimum
requirement of plausibility was met. The question
arises whether the WTO Panel in Russia — Traffic in
Transit erred in its determination that Russia acted
in good faith when invoking Art. XXI(b)(iii).

The conclusion that Russia met the good faith
requirement under the second tier of the test under
Art. XXI seems especially unreasonable since in
Russia — Traffic in Transit Russia has not explicitly
articulated its essential security interests. This puts
into question whether Russia has discharged its
burden of proof and whether the WTO Panel
correctly applied the two-tier test under Art. XXI to
the facts of the case. The PR in Russia — Traffic in
Transit has not been appealed. In other WTO cases
where the respondent tried to invoke Art. XXI —
Saudi Arabia — IPRs, US—Origin Marking, US-Steel
and Aluminium Products — such attempts were
unsuccessful. Though in Saudi Arabia — IPRs the
two-tier test on TRIPS Art. 73(b)(iii) invocation was
satisfied regarding part of the TRIPS violations, the
dispute was terminated in April 20227 and the PR
has not entered into force. To the contrary, in US—
Origin Marking and US-Steel and Aluminium
Products the Panels did not consider that the US had
demonstrated that the situation which existed could
be qualified as an emergency in international
relations.” Thus, in both cases the first condition of
the two-tier test was not satisfied.

As of now the WTO Appellate Body has not
reviewed the application of Art. XXI due to the
Appellate Body being dysfunctional. Since the
Multi-Party Interim  Arbitration Arrangement
(MPIA) is a temporary alternative for the WTO
Appellate Body for those WTO Members who
joined this mechanism,” there might be a different
interpretation of Art. XXI application.

(2) This article assesses the impact of two
potential interpretations of Art. XXI and the effect
that the adopted one might have on trade wars.

One potential interpretation restricts the Panel’s
mandate the most, where “it considers™ qualifies for
the necessity of the measures, the determination of the

71" Peter Van den Bossche and Werner Zdouc, The Law and
Policy of the World Trade Organization: Text, Cases, and Materials
(Cambridge University Press, 2021), 671-80.

2 Saudi Arabia — Measures Concerning the Protection of
Intellectual Property Rights, WTO Panel Report, June 16, 2020,
DS567.

3 Ibid., para. 7.360; US — Steel and Aluminium Products
(Turkey), WTO Panel Report, December 9, 2022, DS564,
para. 7.164.

7 The Multi-Party Interim Appeal Arbitration Arrangement
(MPIA), WTO Plurilaterals, https://wtoplurilaterals.info/plural
initiative/the-mpia/.
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country’s “essential security interests” and whether the
measures were taken during a time of war or other
emergency. This ‘self-judging’ approach would
escalate trade and hybrid wars. However, WTO Panels
have consistently rejected this interpretation.

Another potential interpretation grants the Panel
the greatest discretion to interpret whether the
measures were taken during a time of war or
emergency and to assess if the state’s security
interests are “essential.” Of course, such interpretation
would drastically limit the arsenal of states in trade
wars, but it might also shift the balance in Art. XXI
by curtailing the state’s sovereign right to determine
its essential security interests.

The interpretation suggested by the Panel in
Russia — Traffic in Transit seems the most balanced.
The state retains sovereignty over determination of
its essential security interests. At the same time, it is
upon the Panel to consider, whether the measures
were “taken in time of war or other emergency in
international relations” and whether a member
invoking Art. XXI(b) acted in good faith. While
there is discretion of a member to designate
particular concerns as “essential security interests,”
it is limited by the member’s obligation to interpret
and apply Art. XXI(b)(iii) in good faith.” Thus, the
Panel acknowledged that the invoking member
must articulate its essential security interests” but
the Panel must look into the connection between
these interests and the measures adopted.”’

To conclude, trade war can be used as a hybrid
war’s effective tool only in state-to-state conflicts.
The analysis of Russia-Ukraine and US-China trade
wars shows that justification of possibly WTO-
inconsistent trade restrictive measures used depends
upon the interpretation of security exceptions
enshrined in the GATT, GATS and TRIPS.
The first interpretation of Art. XXI by the Panel in
Russia — Traffic in Transit might influence further

5 Russia — Traffic in Transit, WTO Panel Report, April 26,
2019, DS512, para. 7.132.

% Ibid., para. 7.134.

7 1bid., para. 7.138.

interpretations of security exceptions in the GATT
and other WTO Agreements. The WTO Panels has
not supported a non-justiciable approach regarding
Art. XXI interpretation. The current interpretation
established the broad sphere of application of
Art. XXI that could extend to the provisions of
Accession Protocols, and possibly WTO covered
agreements, like the Agreement on Safeguards. The
author agrees that the standard developed by the
Panel in Russia — Traffic in Transit seems balanced
and reasonable, but to avoid its abuse to further
engage in trade wars, it should be cautiously
implemented, making sure that the invoking party
properly discharges its burden of proof. The effect
of this interpretation on trade wars can already be
seen. Russia approved a new ban on export of oil
products to Ukraine two weeks after the Panel
justified its previous trade-restrictive measures
under Art. XXI. Ironically, Russia — Traffic in
Transit remains the only case when justification
under Art. XXI was successfully invoked by a WTO
member who resorted to the act of aggression,
temporarily occupying part of its member’s territory
and annexing another part. Russia used trade war
mechanisms in the arsenal of its hybrid war tools.
Later Russia resorted to the full-scale aggression
against Ukraine starting the biggest continental war
in Europe since WWII. Though the reasoning and
application of the test to interpret Art. XXI in
Russia — Traffic in Transit should be criticized, the
test itself seems well balanced, as it requires the
Panel not only to consider, whether the measures
were “taken in time of war or other emergency in
international relations” but also to identify whether
the invoking member acted in good faith when
establishing the connection between the measures
and its essential security interests. If applied
correctly, this interpretation should not encourage
further trade wars. Sadly, as illustrated by the
example of Russia-Ukraine hybrid war, de facto
Art. XXI was used in bad faith by Russia as an
aggressor and an occupying power to justify its
trade war as one of its hybrid war instruments.
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Ko3auyk H. O.

«POCISA - 3AXO0IM IIOJAO TPAH3UTHOI'O PYXVY»:
JOJIEHOCHA CIIPABA, SIKA IIIJIPUBAE€ POJIb BUHATKIB
OO0 BE3MEKHW CBITOBOI OPTAHI3AIIII TOPTIBJII
I YAC I'IbPUIHHUX I TOPT'OBEJIBHUX BOEH

VY cTarTi JOCTiKEHO B3a€EMO3B’ SI30K MK TOPTOBEJIbHUMH Ta TIOPUIHUMHU BiHAMHU, SIKI Bi10yBarOThCS
MIXK Jiep)KaBaMH, Ha TPUKJIai pOCIHCHKO-YKpaiHChKOI BIHHU 10 TMOBHOMACHITAOHOTO BTOprHeHHs Pocii
y 2022 poi ta ToproBesbHoi BiliHH Mixk CLIA Ta Kutaem. Onrcano posib TOProBeJIbHOT BIHHH SIK OJTHOTO
3 IHCTpyMEHTIB TiOpuaHOi BiiiHU. [IpoaHanizoBaHO HaltHOBIIY CyAOBY IpakTHKy CBiTOBOI opraHizarii Top-
riBii (COT), 30kpema 3BiT TpymH eKCIepTiB Yy crpai «Pocis — 3aX0au 00 TPAH3UTHOTO PyXy», e OyI0
yCHilHo 3actocoBaHo BUHATKH o710 0e3mekn COT 3a crartero XXI I'ATT. 1s cnipaBa € eIMHAM MpUKIIa-
noM npuidasaToro 3Bity rpymu excreptiB COT, xomu BUHATKH 00 Oe3reku 3actocyBana Pocis — gepika-
Ba-wrieH COT, sika po3moyaia 30poiiHy arpecito MpOTH CBOTO Cycina, BIAIOYUCH A0 OKYIAIlil Ta aHeKCii Te-
puropii Ykpainu. Y 1pOMy BUIIAJKy aBTOPKA CTAaBHUTH il CYMHIB OOIPYHTOBaHICTh 3aCTOCYBaHHSI IPYIIO0
excrieptiB COT nBopiBHeBoro Tecty 3a crarteto XXI IATT, ockinbku Pocis Hisik He MOsICHUIIA, 1O € Hal-
3BHYAHOIO CHTYAII€I0 B MDKHAPOIHUX BiTHOCHHAX, & TAKOXK HE C(pOpMyITIOBalia CBOIX CYTTEBUX IHTEPECIB
Oe3nexu. BuciTieHo, sk Pocist BHKOpHCTOBYBalIa TAKTHKY TOPTOBEIBHOI BilfHH SIK YaCTHHY CBOTO apceHa-
Ty B TiOpHIHIN BiliHI IPOTH YKpalHH Ta Mi3HINIE eCKaioBala JI0 IIOBHOMACIITAOHOI arpecii, o Crpuyu-
HUJIO HAHOLIBITy KOHTHHEHTANBHY BiifHY B €Bpomi 3 yaci [Ipyroi cBitoBoi BiliHH. OIHAK aBTOpPKa BU3HAE
36anancoBanuit xapakrep TryMadeHHs crarti XXI [ATT, mo Bumarae Bin rpymu excrieptiB COT ominro-
BaHHS, UM 3aX0/I1 OyJIM BXKHUTI IMiJ] Yac BIHM YW 1HINOT HaI3BHYAHOT CUTYAIil B MDKHAPOIHUX BIHOCHHAX,
a Takok BU3HAYCHHS TOro, 4 nisuia aepxkasa-wieH COT moOpoCOBICHO i UM MPOCTEKYETHCS 3B’SI30K
MIDXK 3aX0[aMU Ta CyTTEBUMH iHTepecamu Oe3meku. [1izcymoBaHo, 10, SKIIO 10 IHTepIpeTanio oyae npa-
BIJIBHO 3aCTOCOBAHO, BOHA HE CHPUATHME MOAAJIBIINM TOPrOBEIBHUM BillHaM. 3a3Ha4€HO, 0 MOTEHIIIHHO
BUHSTKH 110710 O€3MEKH B TOPTOBEIBHUX BilfHAX MOXKHA 3aCTOCOBYBATH HE JIMIIE ISl BUIIPABIAHHS MOPY-
wenb [ATT, ane i inmunx oxoruienux yrox COT. Lle npunyiieHHs migkpimieHo THM, 1o y cipasi «Pocis —
3axou 1moA0 TpaH3uTHOro pyxy» crartio XXI IATT Oyio ycminiHo 3acTOCOBAaHO 1 JUis BUIIPaBIAHHS MO~
pyuiens 3a [Ipotokonom mpo npuennanus 1o COT, sxuii He € yactuHoto ['ATT.

Karouogi ciioBa: ToprosenpsHa BiitHa, riopuana BiriHa, npaBo COT, BuHsTKY 10710 Oe31eky, arpecis Pocii.
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PE®OPMA CUCTEMHU NPABOCYIJISI AJIBAHIT
B KOHTEKCTI [IPOLIECY BCTYIIY
1O €EBPOIIENCBKOI'O COIO3Y

Y emammi poszenanymo pegpopmy cucmemu npasocyoos 6 Anbanii 3 2016 p. kpize npuzmy npoyeoypu
ecmyny 0o €eponeticbko2o Coro3y ma npakmuxu €6poneticbko2o cyoy 3 npas JoouHu 8 IHOUBIOYAIbHUX
cnpasax. Y nepuiiii wacmuni npoananizo8ano 3a2aibHuti KOHMeKCM, y SKomy 0y10 3anposaodiceno peghopmy
cucmemu npagocyoos 2016 poxy 6 Anbanii, ma posensinymo ocnogui it enemenmu. Y opyeiil uacmuni npo-
aAHaniz308ano Ko4o6i piutentss €8poneiicbkoco cyoy 3 npag MoOUHU uooo npoyecy pepopmu cucmemu
npasocy0os 6 Anbanii 3 2016 p. 3a inougioyarvnumu ckapeamu cyooie ma npoKypopis, 36LIbHeHUX 3i C80IX
nocao 3a pesynomamamu npoyedypu nepeamecmayii. 30kpema, po3nsAHYmo maKi acnekmu: Cmamyc opea-
Hi8, cmeopenux Oisi nepeamecmayii cy00ié i NpoKypopis, iXHIO He3aNeNHCHICHb Ma HeynepeodceHicmb,
NpONOPYIHICMb 6MPYYANHSL 8 RPUBAMHE JCUMMSL 3as16HUKI8. Hacamkineysb cmamms mae na memi oyinumu
6NIUG PilieHb y KOHKPEemHUX cnpasax €8poneticbkoco cyoy 3 npas aoouHu Ha npoyeoypy ecmyny Anrbauii
ma iHwux oepacas-kanouoamis 0o €gponeticokoeo Corw3sy. OOIPYHMOBAHO, WO BUCHOBKU, OMPUMAHI 8 [H-
OUBIOYANILHUX CNPABAX U000 PehopMU CUCeMU NPagocy0ost 8 Anbanii, cio miymavumu 6 3HA4HO WUPULO-

My KOHmeKcmi npoyedypu ecmyny 0o €gponeticokoeo Co03y iHUUX 0epiHcas-KaHOUOamis.

KirouoBi csioBa: BepXOBEHCTBO IpaBa, CBPONCHCHKUIT Cyl 3 TIpaB JIIOMMHY, OI[IHIOBAHHS CYUIIB 1 TIPO-
KypOpiB, JAepiKaBa-KaHAWIAT, po3MIUpeHHs €Bporneiichkoro Coro3y.

IMocranoBka mpo6uaemu. [Ipornec Bcrymy o
€poneiicbkoro Corosy nepeadadyae neBHi BUMOTH
o nmepxaB-kaHmunaartis. Ilepen HaOyTTsSM crarycy
KaHI{IaTa Ta Micis IbOro, a TAKOXK I 9aC aKTHB-
HOi (ha3u IeperoBOpiB AepKaBU-KaHAUIATH TOBHH-
Hi BUKOHATH HU3KY YMOB, SIKi CTaBUTh NEpea HUMHU
€Bporrericekuii Coro3. 30kpeMa, Taki YMOBH MO-
KYTh CTOCYBaTUCS pedOpMH CHCTEMH MPaBOCYIIs
B JIepkaBax-wieHax. Llg craTTs mae Ha MeTi mpoa-
HaJIi3yBaTH OCHOBHI MOJNOXKEHHS pe(OPMHU CUCTEMHU
npaBocyi/is B AnOaHii miciis HaOyTTs CTaTycy KaH-
qunata Ha Betyn o €C, TOCTiuTH MPaBoOBY MO3H-
L0 MO0 IUX pedopM €BPOIEHCHEKOTO CYY 3 IPaB
moaunn (nam — €CIJT) Ta omiHUTH OLIBII 3aralib-
HUH BIUIMB IIMX BUCHOBKIB Ha TpolenypHu pedopm
B IHIIKX JiepKaBax-KaHIUaaTax.

AHaumi3 ocTaHHixX mxkepes i myGuaikamii. [Tu-
TaHHA aHamizy peOopMH CHCTEMH MPABOCYAISI
B An0aHii MPUBEPHYJIO 3HAYHY YBary IiCisl yXBa-
aenHs pimens €CII y cnpaBax o0 3asBHUKIB,
SIKUX OyJIO 3BUTBHEHO 3 TIOCAJ] CYIIl UM TIPOKYpopa
BHACJIIJIOK mpoBesieHoi y 2016 p. pedopmu. Wners-
csl, 30KpeMa, TpO pPIOICHHI B TaKUX CIIPaBax:
«xomxait mpotu Anbauity (Xhoxhaj v. Albania)',

' ECHR, Xhoxhaj v. Albania, 15227/19, 9 February 2021,
https://hudoc.echr.coe.int/eng?i=001-208053.

© Konomuno M. M., 2024

«becnik Kani npotu AnbGaniiy (Besnik Cani v.
Albania)?, «Hikexacaui npotu Anbauii» (Nikéhasani
v. Albania)®, «CeBnapi nporu AnbGanii» (Sevdari v.
Albania)* ta «Tamwi ta I'ina npotu Anbauii» (Gashi
and Gina v. Albania)®. e no pimens €CIJI 3ampo-
BajpKeHy B AnOaHii mpoueaypy nepearecrarii cya-
JIB 1 MPOKYpOpIB aHali3yBalik, 30KpeMa, bapmia
MakiyHi ta YmM6epto Kyuui®. Pimenus €CIUI Bu-
BUaIH, 30KkpeMa, [Ha J[xena’ ta Tamapa ['opOaues-
coka®, TIpote B HAyKOBiil JliTepaTypi Opakye aHai3y

2 ECHR, Besnik Cani v. Albania, 37474/20, 4 October 2022,
https://hudoc.echr.coe.int/eng?i=001-219773.

3 ECHR, Nikéhasani v. Albania, 58997/18, 13 December
2022, https://hudoc.echr.coe.int/eng?i=001-221479.

4 ECHR, Sevdari v. Albania, 40662/19, 13 December 2022,
https://hudoc.echr.coe.int/eng?i=001-221482.

> ECHR, Gashi and Gina v. Albania, 29943/18, 4 April 2023,
https://hudoc.echr.coe.int/eng?i=001-223923.

¢ Bardha Maxhuni and Umberto Cucchi, An analysis of the
Vetting Process in Albania (Group for Legal and Political Studies,
Policy Analysis No. 01/2017, June 2017), https://www.legalpoliti-
calstudies.org/wp-content/uploads/2017/06/Policy-Analysis-An-Analysis-
of-the-Vetting-Process-in-Albania.pdf.

7 Ina Xhepa, “Xhoxhaj v. Albania: the aftermath of the vetting
process in Albania,” Strasbourg Observers, June 25, 2021, https://
strasbourgobservers.com/2021/06/25/xhoxhaj-v-albania-the-
aftermath-of-the-vetting-process-in-albania/

8 Tamapa ['opbaueBcbka, «IlepearecTaltis Cy1iB Ta IPOKYPO-
piB: 3acaJiy JICTITUMHOCTI aHTUKOPYIIiHOT CHCTEMHU Yy HPAKTHII
€CI1JI», XapkiBchbka mnpaBo3axucHa rpyna, https:/lawyer.khpg.
org/1528864719.

© Hauionanbuuii yHiBepceuteT «KneBo-MorussiHCbKa akaieMis» (3aCHOBHHUK 1 BUIaselp), 2024
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muprroro BrumBy npaktuku €CITI momo pedopmu
CHCTeMHM IpaBocyaias B AnbaHii Ha €BpoiHTerpa-
[IHHI TPOIIECH 3araioM.

Merta crarTi — npoaHanizyBati peopMy CHCTe-
MU TipaBocy sl Andaii kpi3b npusmy pimens €CITT
y HIMPIIOMY KOHTEKCTI Mpouexypu BeTymy 1o €C;
OKPECITUTH OCHOBHI BUCHOBKH, BUCJIOBJICHI B CYZIOBHX
pillIeHHSIX, Ta OIHUTH iXHI BIUIMB Ha TPOLEAYPY
BCTYITy 1HINMX JepxaB-kKanmunaris 0 €C.

Buxkusiax ocHOBHOTO MaTepiajy

I. 3aranbHu KOHTEKCT, Y siIkoMy 0yJ10 3ampo-
Ba/I5KeHO pe)opMy cHcTeMH NpaBocyaas AndaHii

AnOaHis mojana 3asBKy Ha BCTYIT 10 €Bporiei-
cpkoro Coro3y 24 kBitHs 2009 p. V BiAmosias Ha 3a-
sIBKY €Bporeiicbka KoMicis miarorysasia aHaaiTHY-
Huii 3BiT 9 mucronana 2010 p.° V 3BiTi, 30kpema,
3a3HayeHo, mo AJbanil JIOBENETHCS JOKJIACTH
3HAQUHMUX 3YCWJIb U1 HaOMMKeHHs 10 acquis €C
y cepi CymoBOi BiIaIu Ta OCHOBOIIOJIOKHHX TpaB'’.
€Bponeiicrka Komicis 3BepHyIna yBary Ha Te, 110 He-
3aJIe)KHICTh CYIOBOI Bllajn Oyia mociadieHa yepes
BIJICYTHICTh HaJIHHUX CUCTEM OI[IHIOBaHHS CY/JIB,
a TaKOX Yepe3 BiJICYTHICTh MPU3HAYCHb 1 MepeBe-
JIeHb Ha MOocajax Ha MifcTaBi 3aciayr. Y 3BiTi 3a3Ha-
4yeHo, mo o 2010 p. AnbGanis nposena pehopmu
CYIOBOI CHCTEMH, 30KpeMa pPO3pPOOMBILIHM 3aKOHO-
JIABCTBO, IO BIJIMOBITAa€ €BPOTNECHCHKUM CTaHIAp-
TaM; OaHaK AJ0aHis HE Ma€e KOMIIJIEKCHOI JOBIO-
CTPOKOBOI ~ cTparerii  peopMyBaHHS  CYIOBOI
cucremu. bapna Maxkmyni Ta Ym0epto Kywui naro-
JIOMIYFOTh, IO IMICHs MaIiHHS KOMYHICTHYHOTO pe-
XKHUMy He OyJI0 IPOBEACHO JIOCTPALIIT UM MEPEBIPKH
CTOCOBHO JIFOIEH, SIKi IIPAIIOBAIN CYIISIMH Ta MIPO-
Kypopamu B KOMyHICTHYHHIA mepion'!.

VY yeprHi 2014 p. AnbaHist oTprMalia CTaTyc KaH-
Juara Ha BCTyn Ao €Bporneiickkoro Corosy 3a mif-
CyMKamH 3acifzanas €Bporeiicekol paau'?. Toro sk
2014 poxy B AnGawnii OyB cTBOpeHHUi cneniaabHuUil
MApIIaMEHTChKUI KOMITET, SIKM MaB BiIOBIIaTH
3a pehopMy CEKTOpY MPaBOCY/Isl. 3rOAOM 1ei KOMi-
TET 3aTBEPIMB 3BIT PO OIIHIOBAHHS CUCTEMH TPaBO-
cyans B Anbanii. 3BIT MICTUTb MOCHJIAHHS HA HU3KY
ONUTYBaHb I'POMAJICHKOI AYMKH I ONUTYBAaHHS KO-
PHCTYBauiB IOCIYT CY/iB, sKi OyIo mposeaeHo 3 2009
o 2015 p. 3rigHO 3 ONMUTYyBaHHAMHU, B AyiOaHii Oyia
MOIIMPEHOI0 JyMKa, II0 CHCTEMa IPaBOCYLIsS

?  Communication from the Commission to the European Par-

liament and the Council, Commission’s Opinion on Albania’s ap-
plication for membership of the European Union, SEC(2010) 1335
final, November 9, 2010, https://eur-lex.europa.eu/legal-content/
EN/TXT/PDF/?uri=CELEX:52010SC1335.

10 Tbid., 121.

" Maxhuni and Cucchi, An analysis of the Vetting Process in
Albania, 2.

12 European Council Conclusions of June 26-27, 2014, EUCO
79/14, June 27, 2024, https://data.consilium.europa.eu/doc/docu-
ment/ST-79-2014-INIT/en/pdf.

MoTepIae BiJl KOPYIIIil, HAIMIPHOTO 30BHIITHBOTO
BIUTUBY, BiICYTHOCTI IPO30POT IPAKTUKH, HATTO TPU-
BAJIOTO PO3IVISIAY CIIPaB Ta HEBUKOHAHHS OCTaTOUHHX
CyloBUX pimeHb. Lleit 3BIT cTaB OCHOBOIO ISt pO3-
pobnennst ¥ yxsasieHHs Crpaterii peopMyBaHHS
CUCTEMH TipaBocyas B AnOaHii.

V pesyinbrari 3anpornonoBanoi Ctparerii pedop-
myBaHHA y 2016 p. no Koncturyuii Anbanii Oymno
BHECEHO 3MIHM ¥ YyXBaJeHO, 30KpeMa, 3aKoH
PO MOBTOPHE OLIHIOBAHHS CYAJIB i MPOKYpOPiB.
BinmnosinHo 1o 11010 3aKoHY, Hesanexna kBamidi-
KalliiiHa KoMicisl B epiiil incTanmii Ta CrienianbpHa
anesnsIiiHa KOMicis 3IIHCHIOIOTH MPOIEC MepeBip-
KH, SIKUH TPOXOAATH YCi UMHHI CYIJIi Ta MPOKYPOPH.
HoBocTBOpeH1 opraHu OIIHIOKOTH CY/UIIB 1 TIPOKY-
POpIB 3a TpbOMa KPUTEPIsIMH: OLIIHIOBAHHS CTATKIB,
J00pOYECHICTD Ta podeciiiHa KOMIIETEHTHICTB 2.

V 3BiTi moao0 Anbanii 3a 2016 pik €Bporneiicbka
Kowmiciss 3a3Haumia, 10 KOHCTUTYIIHHI 3MiHH,
yxBaneHi B junHi 2016 p., po3noyany KOMIIIEKCHUI
nporiec peopMyBaHHS CHCTEMH IPABOCYIISL. €BpO-
neiiceka Kowmicisi pekomenayBana AnOanii B Ha-
CTYITHOMY POIIi TTPOCYBATH BIPOBAKCHHS pedop-
MU MPaBOCYAJIS, BKIIIOYHO 3 TEpeaTecTalielo BCiX
cymuiB i mpokypopis'®. ¥V 3Biti 3a 2017 pik €Bpo-
neiicbka Komicis 3ayBakuia, 110 mpoliiec nepearec-
TaIlii BCIX CYIIB 1 MPOKYPOPIB PO3MOYATO 1 e A€
nepuri BiguyTHi pesynsratu’®. VY 3Biti 32 2019 pik
3a3HAYCHO, [0 3aBEPIICHO BCI MEPIIOYEProBi mepe-
BIPKH B HepIIiil IHCTaHIl, a TAKOX HU3KY INEpeBi-
POK B amesimiiHiA iHcTaHii. Jlo omyOnikyBaHHS
3BiTy €Bpomelicekoi Komicii Oyn0 ompanboBaHO
nonay 280 Tocke, B pe3ynbTari OyJa0 yXBaJIEHO pi-
IeHHsI CTOCOBHO 140 cyaaiB i IpoKypopiB, sIKi po-
XOJIMIIH TTEpEBIpKy!'S.

II. IpakTuka €CILJI y cipaBax mono pegop-
MU CHCTEMH MpaBocylasi B AJjidaHii

Cmpasa «/xxomxkait mpotu Anbauii» (Xhoxhaj v.
Albania) crana onmHiero 3 mepummx, y skii €CIJI
3MII' OI[IHUTH TPOLEAYpPY IepearecTalii CyaaiB

13 Xhoxhaj v. Albania, paras. 4-7.

4 Communication from the Commission to the European Par-
liament, the Council, the European Economic and Social Committee
and the Committee of Regions, Albania 2016 report, SWD(2016),
364 final, November 9, 2016, 57, https://neighbourhood-enlarge-
ment.ec.europa.eu/document/download/20c¢77a35-937b-4a73-
951c-3faal4410c0d_en?filename=20161109_report_albania.pdf.

15 Communication from the Commission to the European Par-
liament, the Council, the European Economic and Social Committee
and the Committee of Regions, Albania 2018 report, SWD(2018),
151 final, April 17, 2018, 16, https://neighbourhood-enlargement.
ec.europa.eu/document/download/7918821e-f60b-40dc-abf2-
f3c2edc495e8_en?filename=20180417-albania-report.pdf.

16 Communication from the Commission to the European Par-
liament, the Council, the European Economic and Social Committee
and the Committee of Regions, Albania 2019 report, SWD(2019),
215 final, May 29, 2019, 14, https://neighbourhood-enlargement.
ec.europa.eu/document/download/d14ab736-12ef-4892-bf95-
51d7de7a2840 en?filename=20190529-albania-report.pdf.
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1 mpokypopiB B Asbanii. BignosigHo 10 o0cTaBuH
Li€T crpaBy, Cy/10Ba Kap’€pa 3asBHUII po3Ioyanacs
y 1995 p., xonu ii Oyyno NMpHU3HAYEHO Ha TOCATY
cynai okpyskHoro cyny Tupanu. ¥V 2010 p. 3as1BHU-
0 Tpu3HaumwM cygueio KoHctutymiHOTO Cymy
Ha JeB’sTupiuHuil TepmiH. Y smctomami 2017 p.
Hezanexxna kBamidikamiiHa KoMmicis posmodalia
MpOIeypy OLIHIOBaHHS LIO/0 3asgBHULI. Y YEpBHI
2018 p. Hezanexxna kBamidikariiina Komicist 0i1b-
IIICTIO TONOCIB yXBaJIuia PIlICHHS PO 3BUIbHEHHS
3asIBHHMIII 3 TIOCAJIH 3 OIVISIY HAa BUCHOBKH, SIK1 CTO-
CYIOTbCSl OI[IHIOBaHHSI CTATKiB 3asBHUIIl W TOTO,
110 BOHA HE MOBioMMIIA PO KOHQIIKT iHTepeciB!’.
3 uepBHs mo jucronax 2018 p. TpuBano mposa-
JOKEHHS y cripaBi 3asBHUII y CriemianbHii amess-
HiiiHid manarti, ska 3anummiaa 0e3 3MiH pilIeHHS
PO 3BiTbHEHHS 3asIBHULI 3 Tocaan'®,

3asBHUIIS CKapXKHUJIach, 30KpeMa, L0 OpraHam
MepeBipKy 3a0pakiio HE3aJIe)KHOCTI Ta Heyrepe-
JDKEHOCTI, K IbOro BuMmarae crarts 6 KonseHini
PO 3aXUCT TIPaB JIFOAWHH 1 OCHOBOIIOIIOKHHX CBO-
0011 (mani — KoHnBeHlIlis), 3Bakarouu Ha Taki 00CTa-
BHHHU: OpraHd TMEPeBIPKH CKIIAJAINCS 3 YJICHIB,
sIK1 HE MAIOTh CTOCYHKY JIO CyIOBHX OPTaHiB; UICHIB
OpraHy NepeBipKy NpU3HAYaB NapiaMeHT 0e3 Oyib-
Ko ydacTi CyJoBOi BIAAW; OpPraHU IeEpeBipKU
3MIACHHIIN TIOTIEPEIHE aJMIHICTPATHBHE PO3CITiJTY-
BaHHSA, C(POPMYIIOBAIN «3BUHYBAaUCHHS I yXBanu-
JIM PIiLICHHS 110 CYTI «3BHHYBAUCHHS» .

Ho uiei cnpasu y €CILI six Tperst cTopoHa J10-
Jyduiiach Takox €Bporieiickka Komicis. Y cBoix
MOJIAHHIX BOHA CTBEPDKYBaja, IO IPOIEC mepe-
BIpKM HaJiaB JIOCTaTHI TapaHTil JUIs MPOBEICHHS
HaJIe)KHOI IpaBOBOi Mpoueaypu W JOTpUMAHHS
OCHOBHHUX TipaB. BojHouac €Bpomneiicbka Komicis
HaroJiocuia, 110, 3 OISy Ha 3arajibHy BiAMOBiA-
HICTh TapaHTIsIM CIIPABEIJIMBOTO CYIOBOTO PO3IIISITY
W TOTpUMAaHHS OCHOBHHUX TPaB, Oy/lb-sIKUI HEMOIIK,
SIKUE MOXKe OyTH BUSIBJICHO ITiJ1 9ac PO3IVISTY OKpe-
MHUX CIIpaB, HE CTaBUTb IiJ| CyMHIB OCHOBHI eJe-
MEHTH TPOIECY repeBipku’,

€CI1JI 3pobuB BUCHOBOK, III0 OPTaHH, CTBOPEHI
JUTS TIepeaTecTarlii Cya/IiB 1 POKypopiB, CIijl BBa-
KATH «CYIOM, BCTAHOBJICHUM 3aKOHOM)» y PO3yMiH-
ui Komnsenmii*!. Takox Cym IifiIIOB BHCHOBKY,
mo Heszanexxna kBamigikaniiina komicis ta Creri-
albHA aresiiiHa Majnara Oylid He3aJle)KHUMHU
Ta HEYNEePEHKCHUMHU.

V cnpasi «becnik Kani nporu Asnbaniiy (Besnik
Cani v. Albania) 3asBHUK, KU POXOAUB MIPOLIETYPY

17 Xhoxhaj v. Albania, paras. 12-40.
18 Ibid., para. 84.

1 Ibid., para. 230.

2 Ibid., para. 275.

2l Ibid., para. 288.

2 1Ibid., para. 317.

riepearecTariii, CKap)KUBCS, 30KpeMa, o0 TIpH3Ha-
YeHHs OAHOTO 3 cy1iB CreliaibHoi anesnsmiiHol na-
nary. Y i cripasi €CI1J1 qiiioB BUCHOBKY, IO TIO-
PYIICHHS B IPOLEAYPi MPU3HAYCHHS OIXHOTO 3 CY/IiB
CrieniaJibHOT arelsiiHoT najiaTk CIIPUIMHHIO TIOPY-
meHHs crarTi 6 KonBeHtii (IpaBo Ha cripaBe B
Cyn) IS 3asIBHAKA™.

VY cnpasi «/[xomxait npotn Anbauii» (Xhoxhaj v.
Albania), oxpiM 3BiIBHEHHS, 3asIBHUII OyJI0 IOBIYHO
3a00pOHEHO 3afiMaTHCs FOPUIMYHOIO IPAKTUKOIO.
OuiHOYM TIei 3axij Kpi3b NpPU3MY BTpYYaHHS
B npuBartHe kutTs, €CI1JI BBaxkae, 110 MOPyIICHHS
crarti 8 KonpeHirii He Oyi10. 3okpema, Cy/ 3a3Hauae,
o JoBiYHa 3a00pOHa, HaKIaJeHa Ha 3asSBHUIIIO
Ta IHIIKUX OCIO, 3BUIBHEHMX 3 MMOCaad Ha IACTaBl
CepiO3HUX €TUYHUX MOPYIICHb, HE CYNEPEUnTh 1 HE
€ HEeMPOTIOPIIIHHO0 3aKOHHIN METi, SIKy CTaBUTh Jep-
KaBa, 100 3a0e3neyuTd J0OPOYECHICTh CYHAOBOI
CHCTEMH Ta TPOMAJICHEKY JTOBIpY IO CHCTEMH IIPaBO-
cynnsi®*. Y cnpasi «Hikexacani mpotu Anbawii»
(Nikéhasani v. Albania), mo cTOCyBaIach 3BUTbHCHHS
3asBHUII 3 TIocaau mpokypopa, €CIII ouiHuB nu-
TaHHs MPOMOPIIHHOCTI MOXIJIMBUX CaHKIH y pasi
HETIPOXO/KCHHS mepeBipku  (3akoH mependauas
JIMIIIE IBA BUM CTATHEHB: 3BUTBHEHHS 3 IOCaIH abo
BIJICTOPOHEHHS BiJl TIOCa/X 13 3000B’sI3aHHSAM TPO-
WTH 0OOB’A3KOBE HAaBYaHHS). Y I[bOMY BHIIAIKY
€CIUI 3a3nauuB, 1m0, Oepydn OO yBaru BUHSATKOBI
00CTaBHHH, IO TIEPETyBaIH BBEICHHIO B 0 3aKOHY
PO TOBTOPHE OIIHIOBAHHA CyAiB 1 MPOKYPOPIB,
Takuil OOMEKeHMM Maclura®d caHkiiid Biamosinae
JyXy TIPOILECY MepeBipku~.

V crpasi «[ami Ta I'iHa npotn AnoGanii» (Gashi
and Gina v. Albania) 3assBHUKIB (IIOAPYXHIO TIapy)
OyJ10 BIICTOPOHEHO BiJl TTOCA]T IPOKYPOPIB Y 3B’513-
Ky 3 BIIKPUTTSIM KPUMIHAJIBHOTO MPOBAIXKCHHS,
CIIPUYMHEHOTO PO3KPUTTSIM 1H(OpMAIIii B AeKiiapa-
iAX TPO JOXOAM Ta CTATKH Mij Yac nepearecTarii,
III0 TPUBAJIO MO0 TIEPIIOTO 3asiBHUKA. OTHAK TTiCIIsT
MPUNMHEHHS KPUMIHAIBHOTO MPOBAIKECHHS Ipyra
3asBHUIISI 3MOIVIa IOHOBUTH CBOIO POOOTY SIK TIPO-
Kypop nume uepe3 20 wmicsmiB 0e3 Oyab-sSKHX
IHIIUX TIPABOBUX IIJICTaB, IO MEPENIKOKaIu O
MOHOBUTHCA Ha mocaai npokypopa. €CILJI Bu3Has,
0 TaKe BiJICTOPOHEHHS BiJ| MOCAaM CyIl 0e3 Ha-
JIEKHOT MPaBOBOI MiJACTaBU Oylno MOPYLICHHSIM
crarti 8 KonBeHmii?®.

VY cmpasi «CeBaapi npotu Anbdanii» (Sevdari v.
Albania) 3asBHUITIO, sika Oyia TPOKypopoM, Oyiio
3BUIBHEHO 3 TM030aBJICHHIM IIpaBa MpAIfOBATH
3 JIOBIYHOK 3a00pPOHOI0 3aiMaTHCS FOPUIMYHOIO

23

Besnik Cani v. Albania, para. 115.

2 Xhoxhaj v. Albania, paras. 413-414.

5 Nikéhasani v. Albania, para. 126.

% Gashi and Gina v. Albania, paras. 68-71.

)
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MpakTHKor. Ha 0CHOBI 3arayibHOT OIIHKK KOHKPETHHX
obcraBuH cnpasu €CIJI 3a3HaumB, 10 3BUIBHEHHS
3asBHHII, SIKS TPYHTYBAJIOCS Ha TOMY (haKTi, 110 BOHA
HE 3MOIVIa JJOBECTH, IO ii YOJIOBIK CIUIATHB ITOJATOK
HAa JESKi 3 HOro JOXOMIB Bi 3aKOHHOI IisUIBHOCTI
3a TIOMEpenHi JiBa JECSATWIITTS, Ta 3@ BiCYTHOCTI
OyIb-SIKUX O3HAK HEOOPOCOBICHOCTI UM HABMHUCHHUX
MOPYIICHb CaMoi 3asiBHUIY, OyJI0 HENmpOHOpIiiHIM
IJISIM, SIKi CTABUB MPOLIEC TTEPEBIPKH>’.

VY nHaBenenux Buile crnpaBax €CIIJI 3mir xom-
JICKCHO OIIIHUTH Pi3HI aCTeKTH 3aIPOBa/KSHHS MPO-
LeTypu IepeaTecTallii cyaiB i mpoKypopiB B Anba-
Hil, TISUTbHOCTI OPraHiB OIIHIOBAHHS Ta YXBaJCHUX
HuMu pimens. €CIIJI He BCTaHOBUB MOpPYIICHHS
npaBa Ha CIPaBeUIMBHHA CyA UM TIpaBa HA IIOBary
JIO TIPUBAaTHOTO JKUTTS 3asBHHKIB, 3arajloM OI[IHIOKO-
9H mporenypy repearecramii. OTke, BCTAHOBIICHO,
10 MpoLEeAypa nepearecTarii, 3anpoBakeHa 3aKo-
HOM y 2016 p., Bimnosinae 3micty Konsenii. €CITJI
BCTAaHOBUB MOPYIICHHS JIMIIC Y BUHATKOBUX BUIIAI-
Kax, SK-OT: TIOPYIIEHHS MPOICAypH OOpaHHsS CyIi
1o CrenianbHoi anensuiiiHoi nanatu y crnpasi «bec-
Hik Kani npotu AnbGanii» (Besnik Cani v. Albania)
Ta HEMPOMNOPIIHHICTL MOKapaHHs y crpasi «CeBrapi
npotu Anbaniiy (Sevdari v. Albania).

I11. Bniiue cynoBux pimens €CILI y cnpa-
Bax 110710 pe)opMHU CHCTEMH MPaBOCYIAsl B AJl-
0aHii Ha npouenypy po3lupeHHs €Bponeiicbko-
ro Coio3y

Pana €Bponu Ta €Bponeichkuii Cy/ 3 MpaB JI0-
IMHU HE MAIOTh 0E3M0CEepeTHhOT0 BILUTUBY HA IPO-
Leypy BCTYIy Ta MEperoBopiB Mixk €BpOneHchKIM
CorozoM 1 mepxkaBamu-Kanmumaramu. [Ipore mpu-
kian AnbaHii IEMOHCTpPYE, HACKUIBKM IepeIuiTa-
FOThCSI YMOBHU Ta pedopMH, SKUX O4iKye €BpoIICii-
cpka Kowmicig, Hagaroud KOHKpPETHI pEeKOMEHIallii
y BIAMOBITHUX 3BiTax, 3 npaktukoro €CIUI y koH-
KPETHHUX I1HIMBIAyaJIbHUX CIIPaBaX. 3aCTOCOBYIOUH
TIPUHIMIT YMOBHOCTI, €Bporieiicbka Komicis 38eprae
3HAYHY yBary HacaMIICp€J Ha NUTAHHA BCPXOBCH-
CTBa mpaBa Ta (DYHKIIOHYBaHHS CYJOBOI CHCTEMH
B KpaiHax-kaHauaaTax. Takuil miaxin cnocrepirases,
30KpeMa, 1 B TIOTIEPETHIX XBUIISAX PO3IIMPEHHS.

Bumaratouu BiINIOBIAHOCTI CTaHAApTaM JiepiKaB-
YIEHIB Y cdepi BEpXOBEHCTBA IMpaBa Bij JepKaB-
kanaunaarie, €pponeilicbkuii Co03 MPOTATOM
TPUBAJIOTO 4aCy HE MaB BJIACHOI CYyAOBOI MPAKTUKH.
s curyarnis novana 3MiHIOBAaTHCS, 30KpeMa, 3 I0-
SIBOIO CYJIOBHX PIIllICHb, IO CTOCYHOTHCS BHKJIMKIB
y cepi BEpXOBEHCTBA MpaBa B ACIKHX JAeprKaBax-
wireHax €Bpomneiicbkoro Corosy. €CIII y cnpasi
«xomxaii mpotn Anbanii» (Xhoxhaj v. Albania),
30Kkpema, 1uTye pimeHHs Cyay CcrpaBemuBOCTI

21 Sevdari v. Albania, para. 96.

€porneiickkoro Coro3y y cnpaBax «Esponelicbka
Kowicia npomu Honvwiy» (nezanedxcHicmos Bepxos-
Hoeo cydy) (C-619/18) ta «Esponeticoka Komicis
npomu [lonvwi» (Hezanexcuicmv cyoig 3a2anbHOT
ropucoukyii) (C-192/18)%,.

Cyn cnpaBeanuBocti €Bponeiicbkoro Coro3y
dbopmye acquis €C y chepi BepXOBEHCTBA TpaBa
3a3BHYail y MeXax JABOX IPOLEAyp: MperoauliiiHe
MPOBADKCHHS, IO BCTAHOBIIOE B3AEMOMII0 MiX
cynamu 1 TpuOyHasiaMu JiepkaB-wieHiB Ta Cymom
crpaBeUTUBOCTI €Bporeicbkoro Coro3y; KOMILIEKC
MPOBA/PKCHb 1010 3a0€3MEUYEHHS NPHMYCOBOIO
BUKOHAHHS 3000B’s3aHb JI€p)KaBaMU-UICHAME.
[Mounnaroun 3 2018 p., komu Cya crpaBeaTHUBOCTI
YXBAJIUB PIIICHHS 32 MPEIOIUIIHHOI0 MPOIEIYPOIO
(crarTs 267 [loroBopy npo (yHKIIiOHyBaHHS €Bpo-
niefickkoro Coro3y) y crpaBi Acorriamii mopTyraib-
chkuX cynaiB®, amicT Ta obcar acquis €C y chepi
BEPXOBCHCTBA IIpaBa 3pOCTAIOTh. 3HAYHA YaCTHHA
pilICHb CTOCYETHCS MPOOIEM 1 BHKIHKIB y cdepi
BEPXOBEHCTBA TpaBa B [lonpIi Ta YTopuuHi.

Cyn cnpaBeanuBocti €Bponeiicbkoro Coro3y
oTrocepenKoBaHo (hopMye MPAKTHKY 1 IS AepKaB-
KaH/IUAATIB, OCKIIBKH iXHI pedopMH Ha NUIIXY
no wieHcTBa B €C MaroTh BIANOBINATH acquis
€pponeiicekoro Corozy. [Ipote Cyn cipaBeyinBOCTI
€Bpomneiicskoro Coro3y He Ma€e FOPUCIUKIIIT pO3TIIs-
JIaTH CTIpaBH, IO CTOCYIOThcs pedopM y chepi mpa-
BOCYAIIS B IeprKaBaX-KaHIUIaTaX. 3BayKaroIH Ha Te,
1110 BCi Aep>KaBU-KaHIUIATH HA BCTYI 10 €Bporneii-
ceroro Coro3y € Takox wieHamu Paanm €Bponwm
Ta mignucantamMu KoHBeHIIi Mpo 3axucT mpaB
i ocHOBOMONOKHUX cBoOOM, came €CIIJI mempsmo
OIIIHIOE TIpOBeNleH]1 3axoam Ta pedopmu y chepi
BEPXOBCHCTBA TIpaBa.

Pimenns €CILJI mono mpoBeneHHS pedopMmu
CUCTEMH MpaBoCyis B AnOaHii OTPiOHO CIIPHIA-
MaTH He JIUIIE II0JI0 KOHKPETHHUX CIIpaB, a H 110710
3arajbHOTO BILIMBY. BUIBIIICTE JIepikaB-KaHIHIaTiB
Ha BcTyn Jo €Bpomneilicbkoro Coro3y IpOXOnaTh
gyepes NeBHOI0 Miporo NoAi0H1 pedopmu cepu Bep-
XOBEHCTBa TpaBa. Hampukmazx, y 3BiTi €Bpomnei-
cpkoi Komicii oo Momniosu 3a 2023 pik 3a3Hade-
HO, 110 MOJIOBI CIIiJi MPOJOBXKYBATH peai3alio
cTparerii  pedopMH FOCTHINII, 30KpemMa Mpolec

% Xhoxhaj v. Albania, paras. 222-229.

? Tersina Komaposa, Anam Jlazoscki, Cydosa npaxmuka Cydy
cnpaseonusocmi €C 3 numans 6epxo6eHcmea npasa ma it 3Ha4eHHs
ona  Vkpainu (Pravo-Justice), 4, https://www.pravojustice.eu/
storage/app/uploads/public/66a/b96/268/66ab96268605
b879785995.pdf?fbclid=IwZXh0bgNhZWOCMTEAARIWS1Zmh
Xhjdg0-zotDdg8qLXqFyJI8bekpvX{fiKGAHbGeJboug3kRfq
rA_aem wenfFZnkL9mUbZUy4LBdnQ.

30 Court of Justice of the European Union, Associagdo Sindical
dos Juizes Portugueses v. Tribunal de Contas, C-64/16,
ECLI:EU:C:2018:117, Judgement of February 27, 2018, https:/
curia.europa.eu/juris/document/document.jsf?text=&docid=199682
&doclang=EN.
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MOTePEeIHLOI TIEPEBIPKK Ta TIEPEBIPKU BiOBITHO
10 pexoMeHpaniii Beneriiicekol komicii*!. Takox
y 3BiTi mozo [pys3ii 3a 2023 pik €Bporneiicbka Komi-
cist 3ayBaxkye, 110 B cHcTeMi paBocyaas [ pysii mo-
TPiIOHO BCTAHOBUTH €KCTPAOPAMHAPHY CHCTEMY ITe-
peBipku 10OPOUECHOCTI I KaHAWAATIB Ta Ocio,
sIKi 001MMarOTh KEPiBHI TIOCAU B CYJOBIA CHCTEMI,
13 3ay4eHHSIM MDKHApOAHUX EKCIEPTiB, SIKi Bifi-
IpaBaTUMYTh BUPIIIATLHY POJIb Y IOMY TPOIIECI.
OkxpiM 116010, ['Py3ist Mae CTBOPUTH cUCTEMY e(eK-
THBHOTO TIOCTIHHOTO Ta MePioANYHOTO JIeKIapyBaH-
HS aKTUBIB 13 3QJIyYCHHSM MIXXHAPOIHHUX CKCHEPTIB
IUTT BUKOHAHHS HAIIAIOBOI Ta KOHCYIBTaTHBHOI
GbyHkIiin*2. ¥ 3Biti momo Ykpaitu 3a 2023 pik Takox
17IETBCS TIPO Te, 110 YKpaiHi CIIiI BIIHOBUTH KBaJTi-
¢ixariiine oniHOBaHHS (IEPEBIPKY) CyAmiB®.
Pexomennanii €Bporeiicekoi Komicii momno pe-
¢dopMm y cdepi BepxoBeHCTBA MpaBa sl KOXKHOL
JiepXKaBU-KaHu1aTa, O€3yYMOBHO, TIEBHOIO MIpOIO
€ BIJIMIHHUMH, TpOTE BCE-TAaKW MAarOTh Oararo
CHUIBHUX pPHC 1 Jep)KaBH-KaHJAWJATH TPOXOISATh
Oarato moAiOHMX KpOKiB. Y TakoMy KOHTEKCTI
KomruiekcHa cyfosa mpaktuka €CILI momo koH-
KPETHHX 3aXO[IiB, BKUTHUX IiJ] 4ac peOpPMH CHUCTE-
MU TIpaBoCyIs B AnOaHii, MOJKe CIIyTyBaTH JTOBOJII
JIETaIbHUM JIOPOTOBKA30M IIIOJI0 BTiJICHHS MEBHUX

31 Communication from the Commission to the European Par-
liament, the Council, the European Economic and Social Committee
and the Committee of Regions, Republic of Moldova 2023 report,
SWD(2023), 698 final, November 8, 2023, 22, https://neighbour-
hood-enlargement.ec.europa.eu/document/download/d8ef3ca9-
2191-46e7-b9b8-946363f6db91_en?filename=SWD 2023 698%
20Moldova%?20report.pdf.

32 Communication from the Commission to the European Par-
liament, the Council, the European Economic and Social Committee
and the Committee of Regions, Georgia 2023 report, SWD(2023),
697 final, November 8, 2023, 21, https://neighbourhood-enlarge-
ment.ec.europa.eu/system/files/2023-11/SWD_2023697%20Geor-
gia%20report.pdf.

3 Communication from the Commission to the European Par-
liament, the Council, the European Economic and Social Committee
and the Committee of Regions, Ukraine 2023 report, SWD(2023),
699 final, November 8, 2023, 19, https://neighbourhood-enlarge-
ment.ec.europa.eu/system/files/2023-11/SWD_2023 699%20
Ukraine%?20report.pdf.

KpoKiB y mporeci peopm. Taka npakruka €CILJI
(haxTHYHO cTa€ TakoXk yacTuHOIO acquis €C y chepi
posmmpenHs €C.

BucnoBknu

[TizcymoByrouM BHKJAICHE, BapTO 3ayBaKUTH,
mo pedopma cuctemu npaBocynas 2016 pokxy
B AnbGaHii cTasa OIHIEI0 3 HANOIIbII KOMIUIEKCHUX
pedopm, sKi TpOBOAMIA JEpiKaBa-KaHAWUAAT Ha
BcTyn A0 €Bpormericekoro Corosy. byno 3amposa-
JUKEHO TepeaTecTallio Cy[JIiB i MpOKypopiB, CTBO-
PEHO CremiaabHi OpraHu JUIsi BUKOHAHHS TaKOTO
KOMILUICKCHOTO 3aBiaHHs. KoHKpeTHi 3axomu pe-
dopmu Oyno npoanamnizoBano B pimeHHsx €CIJI
3a IHAMBITYyaJbHUMHU CKapraMu Cy[JIiB i MPOKYpO-
piB, 3BUIBHEHHUX Yy MPOIIEC] TiepearecTaltii.

€CIIJI BCTAaHOBHB BIAMOBIAHICTE 3arajabHOL
IPOLIEAYPH PEPOPMHU CYTOBOI CHCTEMH ITOJIOKEH-
HsiM KoHBeHI1iT Ipo 3aXUCT NpaB JIOUHU i OCHOBO-
TIOJIOXKHUX CBOOOJT; JIUIIIE B KIJTBKOX CITPaBax OKpeMi
acrneKkTH OyJ0 BU3HAHO TaKWMHU, IO HE BiAMOBiAa-
10Th KOHBEHIIIT: MOpyIIeHHsI B MPOLEAYpi MPHU3HA-
YEeHHS OJHOTO 3 4JIGHIB OpraHy mnepeaTecTarii
Ta HEMPOIOPIIHHICT TIOKApaHHS B OIHIN CITpaBi.
BoaHouac mpaBoBi BUCHOBKH, BUKJIAJIEH] B pillleH-
Hsax €CI1JI, MaroTh 3HaYHO MIMPIINN BIUTMB HA TIPO-
uenypu pedopmu y cdepi BEepXOBEHCTBa MpaBa
B IHIINX JIepKaBaX-dICHAX.

€Bporneiiceka Komicist y cBOiX 3BiTax OILIHIOE
BIJINOBIJTHICTh JIepXKaB-KaHIUAATIB acquis €Bpo-
neiicekoro Coro3y y cepi BepxoBeHCTBa IIpaBa. 3a
BijicyTHOCTI topucaukiii Cyny cCrpaBeIIHBOCTI
€pporneiicekoro Corwo3y po3misgaTd CIpaBU MIOA0
JiepKaB-KaHIUIaTiB came paBoBi BucHoBkH €CITJI
y TakUX CIpaBax (30KpeMa KOMIUICKCHUM aHami3
pedopmu cucTeMH MpaBocyis B AndaHii) € npu-
KJIagoM CydOBOT'O TJIYMa4Y€HHs JIs1 MMPOEKTYBAHHS
Ta BTUICHHS pehopMu y cdepi BEpXOBEHCTBA MpaBa
JUTSL THIIMX JIepKaB-KaHANUIAaTiB.
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Mykola Kolotylo

JUDICIAL SYSTEM REFORM IN ALBANIA IN THE CONTEXT OF
ACCESSION PROCESS TO THE EUROPEAN UNION

Abstract

This article examines the reform of the justice system in Albania since 2016 through the lens of the
accession procedure to the European Union and the practice of the European Court of Human Rights in
individual cases against Albania. The first part is devoted to the analysis of the general context in which the
reform of the justice system in 2016 was implemented in Albania and examines its main elements. The
relevant reports of the European Commission regarding Albania are considered in this part with a focus on
recommendations concerning the judiciary.

The second part analyses the key judgements of the European Court of Human Rights regarding the
process of reforming the justice system in Albania since 2016 based on individual applications of judges and
prosecutors who were dismissed from their positions as a result of the re-evaluation procedure. These
judgements include the following cases: Besnik Cani v. Albania, Gashi and Gina v. Albania, Nikéhasani v.
Albania, Sevdari v. Albania, and Xhoxhaj v. Albania. In particular, the following aspects were considered:
the status of bodies created to reassess judges and prosecutors, their independence and impartiality; as well
as the proportionality of the interference in the private life of the applicants.

Finally, the article aims to assess the impact of judgements in specific cases of the European Court of
Human Rights on the accession procedure of Albania and other candidate states to the European Union. The
article scrutinizes the reports of the European Commission regarding other candidate states in terms of the
recommendations provided related to the judiciary and the rule of law. The article demonstrates the
interrelation between the accession process to the European Union and the relevant judgements of the
European Court of Human Rights analysing the judgements and key reports concerning other candidate
countries. In particular, the reports of the European Commission concerning Georgia, Moldova, and Ukraine
are considered. It is argued that the conclusions obtained in individual cases regarding the reform of the
justice system in Albania should be interpreted in a much broader context of the procedure of accession to
the European Union of other candidate states.

Keywords: rule of law, European Court of Human Rights, evaluation of judges and prosecutors,
candidate state, enlargement of the European Union.
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OCOBJIMBOCTI CYAOBOI'O PIIIIEHHA
Y CITPABAX 3A YUACTI JITEN

Cmammio npuceaueno supobiento nioxodie 00 posenady cy0osux cnpas 3a yuacmi oimet. Asmop 0o-
800UMb, WO 3ANPOBAONHCEHHS OCOONUBUX BUMO2 00 CYO0B020 PIULEHHS, AKe CIMOCYEMbCA OUMUHU, OONOMO-
Jrce epaxyeamu it AKHAUKpawi inmepecu i, AK HACAIOOK, CRpusmume 0i€60My 3axXUCMy npag OUMuHuU.

Haconoweno, wo misxcuapooui cmanoapmu y cghepi npagocyoos, OPy#CHb020 00 OUMUHU, 3aKPINI0-
oMb Ni0X00U, WO OPIEHMYIOMb OKPEeMI 0epiHcasu Ha 0COOnUBe CIABTIeHHs 00 CYO08UX po321a0i8 3a yuacmi
dimeltl, Wo 6NIUBAE HA BUKIAOCHHS MA OOIPYHMYBAHHS 8I0N0BIOHO20 CYO0B020 PIULEHHS.

Ilposedeno y3azanvHenns, wo NPaKMuxa pos2isaodie y MidCHAPOOHUX CYOAX ma 00208IPHUX OpeaHax
OOH demoncmpye giocymuicmyb 8i0N0GIOHOT MOMUBAYIi pileHHA HAYIOHATLHO2O €YY, AKa 6 8i000paica-
a, AKUM YUHOM Y3mo 00 yedau AKHAUKpawi inmepecu OUmuHU, ii OyMKy moujo, i ye Modxce CmaHo8umu
HeoOTpYHMOoBaHe BMPYYAHHs 8 NPA8a OUMUHU 3 OOK)Y 0epAHCABIL.

3pobneno suchnosku, wo Oesaxi Kpainu Maiwomv cneyianbHe 3aKOHOOABCME0, sKe 30008 ’A3y€ Cyou
8i00Opasxcamu 8 cy0o8uUx piuleHHax me, AK y3amo 00 yéaeu AKHAUKpawi inmepecu OUmuHu.

Amnaniz piwienb HAYIOHATLHUX CYOI8 CEIOUUMb, WO CYOOSI PIlleHHs 8 CNpasax 3a yuacmi oimetl, He3a-
JIEIICHO 810 BUOY CYOOUUHCMEBA, € BIOMIHHUMU 8I0 CYOOBUX PIULEHb Y CNPABAX 3a yuacmi 00pociux i 8i0oopa-
JHcaromv cneyupiuni enemenmu, SKi € aXdCIUBUMU OIS HATeHCHOT peanizayii npas OumuHu.

Bucnosneno nosuyito, o y 6ionogionomy cyoo8omy piuieHHi 0606 s3K080 NOMpPIiOHO 3a3HAYAMU, AKUM
YUHOM BPAXOBANO AKHAUKpAWi iHmepecu OUMunU, AKi eNeMenmu, 3anelcHo 8i0 cneyugiku cnopy, 63amo
011 BUBHAUEHHS iXHb020 3micny. 0008 A3K08UM eleMEeHMOM € 8I000PANCEHHS, AKUM YUHOM 0VI10 3a0e3neue-
HO NPAaso OUMUHU GUCTIOBUMIU CBOI0 OYMKY i AKOI0 MIipoto ii 6)10 83amo 00 yeazu. 3a1excHo 8i0 udy nposa-
0JiCeHHss ma cmamycy 6 HbOMY OUMUHU NOMPIOHO 6CMAHOBUMU PIGeHb PO3BUMKY OUMUHU, ii coyianb-
HO-NCUXONO2IYHI PUCU, YMOBU NPOICUBAHHS A HAGUAHHA OUMUHU, 6e3NneKy, CUmyayito 6 cim’i, cmocynku

3 OOPOCJZUMM mouyo.

KurouoBi ci1oBa: mpaBa TUTHHU, IPaBOCYAAS, APYKHE A0 IUTHHM, IPUHIMI SKHAHKpaIIuX iHTEpeciB

JUTHHU, CYJI0BUN PO3IIISI, CYI0BE PillICHHS.

ITocranoBka npodiaemu. [IpaBo quruHu Ha cripa-
BEIUTMBUIA CyIl € BKJIMBOIO TapaHTIEHO peatizarii
THIIMX TpaB AUTHHH, a MOTPAIUIAHHS TUTHHH Y chepy
Ui IPpaBOCY IS IIOBUHHO 3BOJIUTUCH 10 €(hEKTUBHOTO
BpaxXyBaHH il IKHAIKpaIuX iHTEpECiB.

3a ocTaHHE JECATHIIITTS MIKHApPOIHI Ta perio-
HaJIbHI OpraHu NPUNHHSUIN KilbKa JeKyapariii Ta
KepIBHUX TPUHIIMITIB, 10 CIPHUSIOTH PO3IIUPESHHIO
JOCTYIy 10 IPaBOCYAJS 3 ypaxyBaHHSIM IHTEpECiB
niteid. L{i paMKOBI JOKYMEHTH OXOIUTIOIOTH IiTEH
y BCiX ACIICKTaxX CHUCTEM IpPaBOCyAAsl, BKJIHOYHO
3 JITBMH, SIKI € )KePTBaMHU Ta CBiJIKAMHU 3JI0OYHHIB,
JITBbMH B MEXaX IMPOLECIB COLiaJbHOrO 3abe3re-
YeHHS Ta IITBbMH, CIPaBU SKHX PO3IIATAIOTHCS

B a/IMIHICTPATHBHUX Cyax'.

' Komirer OOH 3 nipas surunu, IIpo npasa dumunu y cucme-
Mi npasocydos wodo Oimeti, 3ayBaKCHHs 3arajlbHOTO TOPSJIKY
Ne 24, 18 Bepecus 2019, https://tbinternet.ohchr.org/ layouts/15/
treatybodyexternal/Download.aspx?symbolno=CRC/C/
GC/24&amp;Lang=ru.

© Ilapxomenxo I1. 1., 2024

[IpoTe HaBiTH mpaBWIbHE, 3 TODIANY IPaBa,
BHUPIIICHHSI CIIPaBH HE JOCSTHE METH, SKIO Pi-
IICHHS € HEeIOCTaTHhO apryMEHTOBAaHUM, Heoue-
BUJIHUM 1 3aMIIae 6arato 3aruTaHb’.

Tak caMo 1 B cripaBax 3a y4acTi JiTel cyqoBHMA
3aXUCT MAaTUME LTIO30PHHUN XapakTep, SKIIO CyA0-
Be pIlICHHS yXBaJICHO 0e3 ypaxyBaHHs SKHaWKpa-
IIUX IHTEPECIB TUTUHH, 110 BUMATae crienuiyHo-
ro MiAXOAy [0 IiXHBOTO 3MICTY, OCOOIMBOCTEH
MOTHBAIIi1, HABITh CTPYKTYPH.

CynioBi pillleHHSI € HECTPOCTOBHHUM J0OKa30M
CHJIN COIIaTBHOTO JIOTOBOPY, 32 SIKAUM T'POMAJSTHH
MOCTYMAIOTECSL JIePKaBi MEBHUMH IIpaBaMU Ta
000B’s13kaM¥ B 0OMiH Ha TIOPSIJIOK, CITOKIN Ta ITUBI-
Ji30BaHe CYCHIILCTBO®.

2 Poman Kyii6ina, Oxcana Cupoin, [locionux i3 nanucanus

cyoosux piwens (Kuis, 2016), 14.
3 Pomampn Xodep, Him Herecaitm, Hanucanns cyoosux
piwens. Tocionuk ons cyodis (Opinkom Iutep), 7.

© Hauionanbuuii yHiBepceuteT «KneBo-MorussiHCbKa akaieMis» (3aCHOBHHUK 1 BUIaselp), 2024
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OfHMM i3 TNPIOPUTETHUX 3aBJaHb JCPKABH
B yYMOBax BO€HHOI'O CTaHy € HAJCKHUU 3aXUCT
npaB HemoBHOMITHIX. CymoBHH 3axHCT 3aiimae
LEHTpaJIbHE MiCIlc B MEXaHi3Mi 3aXUCTy IIpas,
€ JIEBUM THCTPYMEHTOM T'apaHTii MpaB 1 3aKOHHHUX
iHTepeciB soauHU. s mojpofaHHS MpobieM
Ta 3a0e3rneueHHs] e()eKTUBHOI OXOPOHHU TpaB 1 3a-
KOHHUX 1HTepeciB Oyab-sIKOT JIIOAMHHU, 30Kpema
HEIOBHOJIITHROI, fIKa MOTpeOy€e CIemiabHOTO 3a-
XUCTY 4Yepe3 OCOONMBOCTI MCUXIYHOTO Ta (i3my-
HOTO PO3BHTKY, TOTPIOHO MEPETISIHYTH KOHIICTITY-
aJIbHY OCHOBY Ta 3aKOHOJIAaBCTBO, 1110 PEIIAMEHTYE
JUSTIBHICTB OPTaHiB, IO CIPUSIOTH 3aXUCTY Ta BijI-
HOBJICHHIO MOPYIICHUX MPaB*.

VY mporeci peanizamii npaBoCyIIs, IPYKHbOTO
JI0 AWTHHU, BAXJIMBO BUPOOUTH MiJIXOIU IO PO3-
STy CYIOBHX CHpaB 3a ydacti giteid. Ha nHamy
JTYMKY, 3alIpOBaJKEHHSI 0COOIMBUX BUMOT JI0 CY-
ZIOBOTO PIIIEHHS, SIKE CTOCYETHCSI TUTHHH, JTOTIOMO-
e BpaxyBaTH ii sKHaWKpalli iHTepecH i, SIK HacIi-
JIOK, CTIPHSITHME JTI€EBOMY 3aXHCTY TIpaB TUTHHU.

JocBia iHIIMX KpaiH CBiAYUTH, IO CleliajbHe
3aKOHOAABCTBO y cdepi 3axXUCTy MpaB TUTHHH
MOXK€ BCTAHOBJIIOBAaTH OCOOJMBI TpaBuja MO0
3MICTy CYJOBHX PIIICHb y CIIPaBax 3a y4acTi JITCH,
aKLEHTYBaTH yBary Cy[jaiB Ha OO0OB’A3KOBOMY
BiJIOOpaKeHHI 3MICTY SIKHAMKpAIIUX IHTEPECIB JTUTH-
HU 1 TOTO, K iX BpaXOBaHO B KOHKPETHOMY CIIOPI.

BiTyn3HsAHE 3aKOHONABCTBO HE MICTUTBH BiAIIO-
BIJTHUX NPaBOBUX IMOJOXKEHb, K O 3aKpIILIIOBAIH
0COOJIMBI BUMOTH JI0 CY/IOBOTO PIIIEHHS Y CIIpaBax
3a y4acTi JiTe#, cipsMOBYBaJId CyIH Ha BigoOpa-
JKCHHSI 3MICTY SKHAWKpalmuX I1HTEPECIB TUTHHH,
i {yMKM y BUpIILIEHHI CIOPY Ta iHIII OCOOIMBOCTI
TaKHX CYIOBHUX PO3TIISIIB.

UYepes 1€ Ha MPAKTHUL MOXYTh BUHUKATU CUTY-
aIii, KoJM 3aCTOCOBYEThCS (DOPMaTIbHUIA MIAX1A 0
CYIIOBOTO PO3MIIsiAY CIpaB, Oe3 ypaxyBaHHs Haii-
Kpallux iHTepeciB TUTHHH Ta i1 JyMKH BIIITOBITHO
JI0 BIKY 1 piBHSI pO3BUTKY. /[0 TOTO % CyJ0Bi pilleH-
Hs IOJIO JIITeH He 3aBXK]IM HaJe)KHO OOIPYHTOBaHI
Ta TMOSICHEHI Tak, 100 IITH MOIIH iX 3pO3yMiTH,
30KpeMa PillleHHs, B IKUX MOVISIIN 1 TYMKH TATHHH
He OyJ10 miATpUMAaHoO.

AHaii3 ocTaHHIX J0CHiKeHb i myOmikamiii.
OxpeMi acmeKkTH MPaBOBOi MPUPOAN Ta 3HAUCHHS
CY/IOBOTO PIllICHHS BUBYAJIM TPEACTABHUKH PI3HUX
raiy3eil npasa, 3o0kpema I. Auaponos, C. bognap,
H. Kocsik, P. Kyii6ina, B. Komapos, 1. ITacaiintok,
b. Parymmna, M. llItedan 1a in.

4

Cominbruk JI. C., JlaBpuk 5. M., Kmmuk 0. B., 3axap-
uyk f1. B., JlaBpuk b. ., «CynoBuii 3axuct npaB HEMOBHOMITHIX,
SIKI OCTPaXJIAJIN Bifl BiliCbKOBOI arpecii pocii», Haykosi 3anucku
Jlvsigcvroeo yuieepcumemy 6isnecy ma npasa. Cepis Exonomiuna.
Cepis IOpuouuna 36 (2023): 163.

[TuraHHS CymOBOTO 3aXHCTYy TIpaB IUTHHH J10-
cipkysaiu H. bonpapenko-3enincbka, H. Bonkosa,
B. €gxo, B. Cemunionerp, I. Yyprita Ta iH.

ITpote Taki HayKOBi AOCIIIPKEHHS HE OXOILIIOBA-
JIY TIPOOJIEMAaTHKH 3MICTY CYIOBHX DIllleHb y Cripa-
Bax 3a y4acTi JiTel Ta iXxHiX 0cOONUBOCTEH, BIIIUBY
Ha 3a0e3MeUeHHs IKHAHKPAIUX THTePECiB TUTHHH.

MeTo10 cTaTTi € aHaIi3 HAYKOBUX JOCHTIKCHb,
HOPM YHHHOTO 3aKOHOIABCTBA Ta MPAKTHKU HOTO
3aCTOCYBaHHS, MDKHAPOIHUX CTAHAAPTIB, HOCBilYy
IHIIMX KpaiH I0JI0 OCOOIMBOCTEH 3MICTy CYIOBHX
pillIcHb y CIIpaBax 3a y4yacTi JiTei; HayKoBe 00IpyH-
TYBaHHS Ha ITiJICTaBl TAKOTO aHAJIi3y Ta BUPOOJICHHS
MIPOTO3UIIIK NIO/I0 HEOOX1THOCTI 3aKPITUIEHHS 0CO0-
JIUBUX BUMOT JIO CYTOBUX PIllICHb, SIKI CTOCYOThCS
IHTepeciB AUTHUHU, HE3aJIeKHO BiJl BUJIB CYIOYHH-
CTBa, III0 MOYKE CTATH BYKJINBUM €JIECMEHTOM IIPaBO-
CyIsl, IPYKHBOTO 10 AUTHHHU.

Buksiaa ocHOBHOro MartepiaJry J0C/IiKeHHS.
SIKII0O MM Ka)XXeMO, II0 KOXKEH MOXE 3BEPHYTHCS
IO CYIy 3a 3aXHCTOM CBOIX IIpaB, TO CYIOBE PilllcH-
HS — II€ BIATMOBi/b, 1IO ii Cyxn 3000B’s13aHUI HagaTH
JIIONIMHI, sIKa 3BepHYJIacs 10 cydy. Taka BiAMOBiIb
MOXe BIAPI3HATHCS 1 32 00carom, i 3a crmocoOoM
BUKJIATy. AJic BOHA MTOBUHHA MEPEKOHATH JIFOIHHY
B TOMY, 11O CyA CyMJIIHHO 1 HEyNepeIKeHO MoCTa-
BHBCS JI0 11 MPOoOJIeMH 1 HE 3aJIMIIUB 11032 YBarok
JKOJTHUX OOCTAaBUH YU apTyMEHTIB, sIKi Oynu 3Hauy-
IAMU VIS TIOOUHA.

SIKicTh  CyIOBHX pIllICHb TaKOX 3aJICKHUTh
BiJl BHYTPIIIHIX YWHHHKIB, SIK-OT MPOQeCiiHICTh
CYIIiB, CYJOBI MPOLENYpPH, AIIOBOJICTBO, PO3IISI
CIIpaB, a TAKOX EJIEMEHTH, HEPO3PUBHO OB’ sI3aHi
3 YXBaJICHHSM pileHHs’.

€BponeichbKhid CyJ1 3 TPaB JIFOIUHU B KOHTEKCTI
mpaBa Ha CIpPaBEJIUBUIL Cy/l HATOJIOIIYE, 10 Mipa,
JIO SIKOi Cyl Ma€ BHKOHATH 00OB’S30K IOIO0 00-
IPYHTYBaHHS PilICHHS, MOXe OyTH Pi3HOIO 3aJIEXK-
HO BIJI XapakTepy pimieHHs. Xo4a HalliOHaJIbHUN
Cyl Mae€ MEeBHY CBOOOMY PO3CYLy LIOAO BHOOPY
aApryMEHTIB y Til YM 1HINIA CIIpaBi Ta MPUUHSATTS
JI0Ka3iB HA MiATBEPKECHHS MO3ULINA CTOPiH, OpraH
BJIaJIK 3000B’sI3aHUW BHIIPABAATH CBOT Jii, HaBIB-
mu OOIPYHTYBaHHS CBOiX pimens. llle ogne npu-
3HaYeHHS OOTPYHTOBAHOTO pIIICHHS TMOJATAE
B TOMy, 00 MPOAEMOHCTPYBaTH CTOPOHAM,
o BoHM Oynu mouyTi. Kpim Toro, BMOTHBOBaHe
pillIeHHST Ja€ CTOPOHI MOXJIHMBICTH OCKAPKUTHU
HOTO Ta OTpUMATH HOTO Meperisii BUIIOK 1HCTaH-
uiero. JIumre 3a yMoBU BUHECEHHS OOTPYHTOBAHOTO

5 Jlapuca [lenncenko, Okcana Cupoin, Ipuna ®@azeesa, Onbra
[anoBanosa, Bymu cyooero (Kuis, 2015), 157.

®  KoHcynbTaTHBHA paja €BPONEHCHKUX CYIiB, Buchosok
Ne 11 (2008) wooo sxocmi cyoosux piwens, http://court.gov.ua/
userfiles/visn_11_2008.pdf.
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pilICHHS. MOXe 3a0e3IeuyBaTHCh MyOIIYHUA KOH-
TPOJIb 3MIHCHEHHS TPABOCYIIS .

Ile 6a30Bi, 3arajbHi HACTAHOBH 100 BaXKJIMBO-
CTi MOTHBAIIil CYIOBOTO pillIEeHHS Ta HOTO SIKOCTI.
[Ipote y cripaBax 3a ydacTi TS CymOBHI PO3IIISI,
0e3CyMHIBHO, BiJIPi3HIETHCS BiJl CYIOBOTO PO3IIISAY
3a y4acTi JIOpOC/IMX, BiH BHMarae, 1mod cyaoBe
pimeHHs BigoOpakano OCOONMBOCTI IUTHHU —
SK YYaCHHKA CYyIOBOTO PO3DNIALY, IO TOTpedye
BpaxyBaHHS HHU3KHM crneuudiyHux oOCTaBUH 1,
SIK HACJIIJIOK, BIUTMBAE HA OO 3MICT.

Binnosinno 1o KepiBaux nmpunnuniB Komirery
MiHicTpiB Pagu €Bponu om0 nmpaBocyiis, ApyxK-
HBOTO [0 JWTHHHU, PIIICHHS Ta MOCTAHOBU CYyIy
O/I0 JIITeH MOBMHHI OyTH HaJIC)KHUM YHHOM 00-
IPYHTOBaHI Ta MOSICHEHI iM MOBOIO, SIKY JIITH MO-
KYTh 3p0O3YMITH, 30KpeMa PIllICHHS, B IKUX MTOTIISIITH
1 IyMKY AUTHHY He OYII0 miaTprMano®,

Ha nHamre nepexoHaHHS, 1€ BaXJIUBUH MiXHa-
POAHMIA CTaHAAPT MI0J0 HEOOXiTHOCTI CreliaabHOT
apryMeHTaIlii CyJJ0BOTo pIIIeHHs y ClpaBax MIOI0
JliTel, 0COOMMBO WIOAO BUKIAJEHHS 3PO3YMiIOI0
IUTSL TUTHHA MOBOIO.

OcobnuBOCTI apryMeHTallii pillleHHs y CIpaBi,
0 CTOCYBaJlaCh SKHAWKPAIIUX 1HTEPECIB TUTHHH,
MOXHA TPOCTEKUTH B MoBigomieHHI KomiteTy
OOH 3 mpaB nutuHU mono cnpasu «A4.b. npomu
Dinasanoin»’. 3okpema, Komiter Haragas, M0 s
MiATBEpIKeHHS (PaKTy TOTPUMaHHS MpaBa TUTHHHU
Ha Te, 100 i1 HalKpall IHTepecH OIIHIOBAIHUCA
1 Opaymcs 10 yBard sik mepuioyeproBe MipKyBaHHS,
Oyb-siKe PillIeHHS 100 TUTHHU YU JIiTei Mae OyTh
BMOTHBOBAHNM, OOIPYHTOBAaHHM Ta pPO3’SICHCHUM.
B aprymenTauii ciij 94iTko BKa3aTH Bci pakTH 1mo10
00CTaBHH, y SIKHX TIepeOyBa€e IUTHHA, SIKi eICMCHTH
OyJ10 BU3HAHO JIOPEYHUMHU JJIsl OIIHIOBAHHS i1 Hali-
KpallliX 1HTEPEeCiB, 3MICT CIEMEHTIB Y KOHKPETHO-
My BHUNAJKYy Ta CTYMiHb 3HAYyIIOCTi, HAJAAHUH 1M
Yy KOHTEKCTI BU3HAYCHHS HAHKpaluX IHTEpeCiB U~
tuHu. KomiTer 3a3HauuB, 110 GpopMaibHe Ta 3araib-
He mocuiaHHs Immirpanidaoi ciyxou DiHasHII
Ha Halikpaiie 3a0e3rnedeHHs iHTepeciB JUTHHU 0e3
ypaxyBaHHS [yMKH aBTOpa O3HAYaE, IO KOHKPETHI
00cTaBUHM, IO CTOCYIOThCS aBTOpa, HE OyJI0 po3-
IJISIHYTO, & OIIHIOBaHHS HasBHOCTI HEOE3IeKn cep-
ifo3Horo mopymeHHs KonBeHmii 3 ypaxyBaHHSIM
KOHKPETHHX 00CTaBHH HE OYII0 MIPOBEICHO.

7 €sporneiicbkuii cyn 3 npas sopunu, «Cepsasin ma inui

npomu Ykpainu», Pimenns, 3assa 4909/04, yxpaneHo 10 mororo
2010, https://zakon.rada.gov.ua/laws/show/974 672#Text.

8 Kowmiter minictpiB Pagu €Bponn, Kepieni npunyunu Komi-
memy minicmpie Paou €sponu w000 npasocyoos, OpyliCHbOO
00 OumuHu, [ NOACHIOBAILHA 3aNUCKA, yXBaleHo 17 mucromana
2010, 28, https://rm.coe.int/16804c2188.

®  Komiter OOH 3 npaB mutuau, «4.b. npomu @inaanoii»,
Ne 51/2018, 4 smrororo 2021.

Taica Tomitsik, TOCIHIHKYOUW TPHHIIKT 3a0e31e-
YEeHHS HAaWKpaImuX iHTepeciB JUTUHH y MPAKTHUI
€BpONEHCHKOTO CYyIy 3 TIPaB JIOIWHU, 3p00HIIa y3a-
raJbHEHHS, 110 OpraHaMU, AKi HalJacTille BH3HA-
YarTh JOTPUMAHHS HaWKpaIIUX IHTEpEeCiB JITeH,
YXBaJIOIOTh BU3HAUANIBHI [T J1iTeH 1 iXHIX OaThKiB
pIllIeHHS, € HAI[IOHAIBHI CylTu. €BPONCHCHKUI Cy/T
NoB’s13ye 3a0e3MeYeHHsT HaKpaIUX 1HTepeciB au-
TUHH 3 JOTPUMAHHIM HAIIOHAIFHIMHU CYIOBHMH
OpraHaMu CIIPaBe/IJIMBOTO OaNaHCy, SIKUH TOBUHEH
OyTH JOCATHYTHH MK BiJITIOBITHUMH KOHKYPYHOUH-
MU iHTepecaMH: iHTepecaMu AUTHHHU, ABOX OaTbKiB
Ta TPOMAJICHKOTO MOPSZIKY, 3 IPIOPUTETOM HaHKpa-
X iHTepecis gutuau'’,

B oHili 31 ciipaB, sika cToCyBaach MpoodiieMaTH-
KA MDKHapOJHOTO BMKpaJCHHS [iTel, €Bpomeii-
CBKHH CyIl 3 TIpaB JIIOOMHU HAroJIOCHB, IO ICHYE
HIMPOKUI KOHCEHCYC, 30KpeMa B MIKHAPOIHOMY
MpaBi, MOJO0 MIATPUMKH iJiei PO Te, IO B yCiX
pIIICHHSAX, SIKI CTOCYIOTbCS AiTeH, iXHI HaMkpamri
iHTepecH MoBUHHI OyTH noHay yce. Omxe, Cyn BBa-
’kae, mo crartss § KonBeHmii mpo 3axuct mpas
JIIOOMHU 1 OCHOBONOJIOKHUX CBOOOI HaKJIagae
Ha JIep)KaBHI OpraHW KOHKPETHE IIPOLECyalibHEe
3000B’s13aHHS IMIOO ITHOTO: PO3IISAAIOUN 3aIUT
PO MOBEPHEHHS AUTHHU, CYAH TOBUHHI PO3IIISTHY-
TH HE JIMIIE BipOT1THI TBEPJIKSHHS NP0 «CEPUOIHUH
PHU3HK» JUI1 AUTHHU B pasi il MOBEpHEHHs, ane i
YXBAJIUTH PIICHHS 3 HABEICHHSIM KOHKPETHUX MiJI-
CTaB 3 ONNIAY Ha OOCTaBMHU clpaBU. SIK BigMoBa
B3ATH /IO yBard 3aliepedyeHHs MO0 ITOBEPHEHHS,
TaK 1 HEAOCTaTHE HABEICHHS MIiJCTaB y pILICHHI
NP0 BiIXWIICHHS TaKHX 3allepeueHb CYNepeUNTHME
Bumoram ctarti 8 KonseHuii. [ToTpiOHO HanexHO
BHUBYATH TaKi TBEPIPKEHHsI, HAIIOHAIBHI CYIH TO-
BHHHI HABOJWTH MiCTABH, K1 € HE aBTOMAaTHYHUMU
9y CTEPCOTHITHHMH, a JOBOJI JeTalli30BAaHHUMHU
y CBITJIi BUHATKIB, BUKJIQJCHHUX Y | 'aa3bkiii KOHBEH-
111, IKa Ma€ TIIyMA4yUTHCS BY3bKO'!.

Takuit miaxig AEMOHCTPYE BaXKIUBICTH apry-
MEHTAIIIT PIlICHHs 3aJIeKHO BiJl 0COOIMBOCTEH IeB-
HOi CIpaBH, KA CTOCY€TbCA IHTEPECiB IUTHUHH,
1 BiJJOOpakeHHsT OOCTaBHH MPO TE, SKUM YHHOM
OepyThCs 10 yBaru siIKHaMKpanii iHTepecu ITUTHHH,
110, Ha HAIly AYMKY, IIOTPIOHO BiIOOpakaTH B KOX-
HOMY CyIOBOMY DIILIICHHI y CTIpaBax 3a y4acTi AiTeil.

VY nutaHHI peanizallii mpaBa JUTUHU BIJIBHO BU-
crosmtoBary BiacHi norwsiiu Komiter OOH 3 mpas
JUTHHA TIPOIIOHYE BBOJUTH B JIiI0 3aKOHOJABYi

10" Taica Tomsik, «[IpuHupn 3a6e3nedeHHs HallkpaIux iHTe-
peciB JUTHHH y MPAKTULI €BPONEHCHKOro Cymy 3 IpaB JIIOIUHNY,
[Iyoniune npaso 1(45) (2022): 116, https://www.publichne-pravo.
com.ua/files/45/11.pdf.

" ECHR, X v. Latvia, 27853/09, November 26, 2013, https://
hudoc.echr.coe.int/#{%22tabview%22:[%22document%22],%22ite
mid%22:[%22001-138992%22]}
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3aXO/H, 110 BUMAararoTh Bij 0ci0, BiAIOBIZaIbLHUAX
3a YXBAJICHHS PillIeHb Y MEXaX CyIOBHUX UM aJMiHi-
CTPaTHBHHX PO3IJVISIIIIB, MOSCHIOBATH, SKOK MIPOIO
OyMIi JUTUHU Oylno TPHUIUIEHO HANEXKHY YBary
i sKI HACHIOKW pIilIeHHs Ui i€l  auTHHHA'?,
10 TaKoXK MOTpedye 000B’SI3KOBOTO BiOOPaKEHHS
B CYIIOBOMY DIIlIEHHI TAKOTO CJIEMEHTY, K TyMKa
JUTHHH 1 sIK T B35 TO JI0 yBaru.

CTOCOBHO OCOOJHMBOCTEH HAIIOHAJILHOTO Ipa-
BOBOTO PEryJIOBaHHS 1 BIOCKOHAJICHHS YKPaTHCHKO-
ro 3aKOHOJABCTBA B HAroal MOXE CTaTh JOCBif
I'pysii. HusinbHuii nponecyansHuii komeke I'py3ii'
MICTUTh cremiaabHy crartio 251-1 «Pimenns
y chpaBi Mpo TpaBa HEMOBHOJITHBOTO», 3TiTHO
3 SIKOIO TI1JT Yac yXBAJCHHS PILICHHS Ta OOIPYHTY-
BaHHA Yy CIIPaBi, [0 CTOCY€ETHCS MPaB HEMOBHOMIT-
HbOI 0COOHM, CyJl BPaxoBY€ IHTEPECH HEIOBHOJIT-
HBOI 0COOM. 3 METOI0 BpaxyBaHHS HAaWKPAIIUX
IHTEpEeCiB HEMOBHOJITHBOTO PIIICHHS Cyly Mae
OyTl OOTpyHTOBaHE BIAMOBIJHUMU OCHOBHUMH
KPHUTEPiSIMH, BU3HAYCHUMH YACTHHOIO TPETHOIO
crarti 81 Kogekcy npo npaBa AUTHHH.

[IporpecuBHIM KPOKOM Y CHCTEMI IIPABOCYIIS,
JIpY’KHBOTO 10 AWTUHH, € HPUHHATTS B [pysii
CHEIiaIbHOTO 3aKOHOJaByoro akra — Komekcy
npo npasa autuau. Crarts 81 mporo Komekcy'
MICTHTh MIJICTABH JJIsi OOTPYHTYBaHHS PIIICHHS.
Ilig vac yxBaneHHS PIMICHHS Ta OOTPYHTYyBaHHS
CTIpaBH, ITOB’A3aHOI 3 IPaBaMH JTUTHHH, CyIT 30008’ s~
3aHNi KepyBaTucs iHTepecamu AUTUHU. 1106 Ha-
JATH TIPIOPUTET HaWKpalluM I1HTepecaM JIUTHHH
(BpaxoByloun iX HEpeBakHO), pPillleHHs, TPUITHITE
aJMIHICTPATUBHUM OpraHoM abo cyaoMm, Mae OyTH
OOIPYHTOBAHUM 33 TAaKUMH OCHOBHHUMH KpPUTEpisi-
MU: (PI3UYHUHE 1 TICUXOJIOTIYHHN 3aXUCT 1 Oe3reka
JTUTUHY; Oe3nepepBHUI TOCTYII IO OCBITH, OXOPOHHU
3JIOPOB’Sl Ta COLIAJIBHOTO 3aXHCTY, MICUXOCOIIah-
HOI MiATPUMKH Ta peabiniTauii AUTHHY; 3an00iraH-
Hs OyAb-KHM (hopMaM HACHIIbCTBA HaJl JUTHHOIO,
JKOPCTOKOMY TIOBOJKEHHIO 3 HEI Ta Hebesmeli;
CTIPHSIHHS TAPMOHIHOMY PO3BHTKY JWUTHHH, TIOBa-
ra J1o ii 0COOUCTOCTI, IHAMBIAYaTbHUX 3MiI0HOCTEMH
Ta IHTEPECIB; TYMKH JIUTHHH; BITHOCUHH MK JIUTH-
HOIO Ta i1 0aTbKOM a0o0 IHIIOK 0CO00I0, BiAMIOBI-
NaTbHOI0 33 BUXOBAaHHS IUTHHHU; MOKJIHBICTH
30epekeHHsT a00 BiJHOBJIEHHS CTOCYHKIB JUTHHH
3 oOoma OaTbkaMu; y pa3i yXBaJCHHS DIIICHHS,

12 Komiter OOH 3 nipaB autunu, [Ipaso oumunu 6ymu 3aciuy-

Xanoro, 3ayBaxkeHHs 3arajibHoro nopsiiky Ne 12, yxsaneno 20 umHs
2009, https://tbinternet.ohchr.org/ layouts/15/treatybodyexternal/
Download.aspx?symbolno=CRC/C/GC/12&amp;Lang=ru.

3 Tlapmament [pysii, Lueinohuii npoyecyaivnuil Kodexc
Ipysii, yxsaneno 14 mmcromana 1997, https://matsne.gov.ge/ka/
document/view/29962?publication=160.

4" Tlapnament I'pysii, Kodekc npo npasa oumunu, yxBajieHo
20 BepecHst 2019, https://matsne.gov.ge/ka/document/view/46138
547publication=4.

IO CYNEPEeYUTh TYMIll JTUTHHH, KOHKPETHI 3aX0/1
II0/10 3ar100iraHHs MOXKJIMBOMY 3aMOISTHHIO IITKOH
JWATHHI Ha eram WOro BUKOHAHHS, 1HII IMHTaHHSI,
SIK1 IPSIMO YH OTIOCEPEIKOBAHO BIUTUBAIOTH HA IIPaBa
OUTUHU Ta BHPIMICHHS CIPaBU 3 IOTPUMAaHHSIM
MPUHINIIB CIIPABEATUBOTO MPOLIECY.

HagenieHi 3akoHOaBYl HOPMH € MIPABOBOFO ITi/I-
CTaBOIO, sIKa BCTAHOBIIIOE OCOOIMBOCTI 3MICTY CYJI0-
BOTO PIIIIEHHS Y CIIPaBax 3a y4acTi AiTeH, IPH [IbOMY
BOHU BTLTIOIOTH MIXHAPOAHI CTaHAapTH y cdepi
TpaB IUTHHH.

Ha >xanp, B VYkpaiHi Opakye Takux MiAXOIiB
JI0 BU3HAUYCHHS CrIen(iKK CYyJOBUX DIllICHbh B aHa-
T30BaHil TeMi.

Crarts 265 1IMBUIBHOTO TPOIECyaIbHOTO KO-
nekcy Ykpaiuu!® MiCTUTh Jiie 3arajibHi BUMOTH
JIO 3MICTY PIIICHHSI CYJTy.

Crartst 374 KpumiHaigbHOTO MpoLEcyanbHOrO
KoZIeKCy YKpainu'®, okpim 3arajJbHHX BUMOT JI0 3Mi-
CTY BUPOKY, BUALISE CrIENU(IKy BUKIAACHHSI MOTH-
BiB Ta PIIICHHS MPU3HAYCHHS TPOMAJICHKOTO BUXO-
BaTeciid HeHOBHOHiTHLOMy, HE BHUOKPCMJIIOKOYHN
IHIIUX 0COOIMBOCTEH.

Bognouac i3 3MicTy 3arajgbHMX MNPHHIUIIB,
SIK1 MICTSITHCSI B TIPOIIECYalIbHUX KOJIEKCaX, Y B3ae€-
MOSB’SI3Ky 3 HaABCJACHUMH BUIIC Mi)I(HapOHHI/IMI/I
CTaHJapTaMW BHUIUIMBAE, IO CYIOBI pIlICHHS
y CIpaBax 3a ydacTi AiTeH MaroTh CBOIO 0COOIH-
BICTB, 1110 BIUIMBAE 1 HA TXHIHN 3MICT.

SIk MU BXKe 3a3HAYaIU BUIILE, 000B’ SI3KOBUM eJie-
MEHTOM Y 3MICTi BiJIIIOBITHOTO PIllIEHHS CY/ITy € PO3-
KPHUTTS 3MICTy NPHHIUIY SKHAHKpAIIUX iHTEpeciB
TUTUHHU, a TaKoX BiMOOpaKEHHS TYMKH JUTHHU
1 TOTO, IKMM YHHOM ii B35ITO JI0 yBaru.

I3 3micty ctarti 45 LIUBLIBHOTO ITPOIECYaTbHO-
r0 KOJCKCY YKpaiHH, sIKa CTOCY€EThCS 3a0€3MeUeHHSI
3aXUCTy MPaB MAJOJITHIX a00 HEMOBHOJITHIX 0Ci0
il 9ac po3mIsiIy CIPaBH, MOXKHA MPOCTEIKUTH Ta-
PaHTIIO MpaB JUTHUHH IIOJ0 BHCIOBIIOBAHHS CBOET
OYMKH Ta OTPUMaHHS JOTMOMOTU Yy BHUCIOBJICHHI
Takol AYMKHU. TakoX Cyd CHOpHUsi€e CTBOPEHHIO Ha-
JISKHUX YMOB ATl 3[iHCHEHHS MaJIONITHBOIO abo
HETIOBHOJIITHLOIO 0CO0O0I0 1i TpaB, BU3HAYCHUX 3a-
KOHOM Ta Tiepe10adyeHuX MiXKHAPOAHUM JIOTOBOPOM,
3rojia Ha 000B’SI3KOBICTh SKOTO HaJlaHa BepXoBHOIO
Panoro Ykpainu.

Take TipaBOBe PEryIIOBaHHS aKIIEHTYE Ha 0CO0-
JIMBOCTAX 3aXUCTYy MpaB HiTeﬁ, a TakKOX BUMarae
BiJl Cy/ly BiJOOpa3HTH B CYJJOBOMY PillIeHH] BaXKJINBI
JJIA 3aXUCTYy MpaB JUTHUHU MOTHUBH.

15 BepxoHa Panma Ykpaiun, [{usinenuil npoyecyanvhuil KOOekc
Vkpainu, Konekc Ykpainu 1618-1V, yxpaneno 18 Oepesns 2004,
https://zakon.rada.gov.ua/laws/show/1618-15#Text.

1 BepxoBHa Pana Ykpaiuu, Kpuminanenuil npoyecyanohuil
kooexc Ykpainu, Komexc Ykpaiuu 4651-VI, yxBaneHo 13 kBiTHS
2012, https://zakon.rada.gov.ua/laws/show/4651-17#Text.
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Hanpuknan, mono HeoOXiTHOCTI BiI0OpaKeHHS
3MICTy IPUHLUITY SIKHAHKpaIUX iHTepeciB TUTHHH
3BEpHEMO yBary Ha mijixia baxmarpkoro paloHHOTO
cyny YepairiBcbkoi o6macTi, SIKMi y crpasi mpo
030aBJICHHSI 0aThKIBCHKUX PaB HABIB 3MICT OIMUCYBa-
HOTO TIPUHIIMITY, BUIINB HOTO CKIIQJ0BI €lEeMEHTH
Ta 3iCTaBUB X i3 KOHKPETHOIO CUTYaIli€r0!”.

[lono BpaxyBaHHS AYMKH TUTHHHU 1 BimoOpa-
JKCHHS 11 B CYJIOBOMY PIIlICHHI HaBEeJIEMO TPUKJIIAI,
y SIKOMY Cy[, IIpY BUPILICHHI CIOPY, OB’ S3aHOTO
3 y4acTIO y BUXOBaHHI JUTHHH, OKPEMO 3BEPHYB
yBary, 1o y BiJlIOBIAHNX NMPAaBOBIJHOCHHAX CYOM
OyJI0 peaizoBaHO «IPaBO JTUTHHH OyTH 3aciryxa-
Hoto» (ctarts 12 KouBeHIii mpo mpaBa IUTHHN)
1 B cHpaBi BpaxoBaHO MODISAIW CaMOl JWTHHU
Ha npoOnemy. 30KpeMa, B CyJOBOMY 3acifiaHHi Ma-
JIOJIITHS TUTUHA BUCIIOBHIIA JIYMKY, 10 HE XOT1JIa O
3ycrpivatucs 3 OarbkoMm. i cymy BasKIMBUMH
0710 BpaxyBaHHsI JYMKH JUTHHU OyJIU Ti 00CTaBH-
HU, 10 JWTHHA Ma€ MAJONITHIA BiK, MPOXHUBAE
TPHUBAIMHA Yac pa3oM 3 MaTip’10; TAKOK BPaxoBaHO
Mipy HaOyTTsl TUTHHOIO 3HaHb, AOCBiAY Ta poO3y-
MiHHS JIHCHOCTI, yCBIIOMJIGHHSI CYTHOCTI TIpo0JIe-
MH, a TOMY 11 OIIAAaM HaJaBajaach MEHIIA 3HAUY-
IIICTh MPH OIIHIOBaHHI HAMKpaIuX IHTEPECIB, 1 I1e
JIOTIOMOTJIO BpaxyBaTH iHAMBIIYalbHICTh TUTHHH,
a TaKOX B3STH JI0 YBarH Te, IO TyMKa TUTHHU XOU
1 Ma€ 3HaYCHHS, aJIe B CYKYMHOCTI 3 IHIIMMHU 00CTa-
BHHAMHM HE € BUPIMIAILHOIO 'S,

VY cdepi KpUMiHATBHOTO CYJOYMHCTBA, XO4Ya
crarts 374 «3Mict BUpOKY» KpumiHaIbHOTO MPO-
LeCyallbHOTO KOJIEKCY YKpaiHM HE MICTUTh CIelli-
QIBHUX BHMOT IO CYIOBOTO pIIIEHHS Yy CIIpaBax
3a ydacTi aiteit, mpore y crarti 10 nporo Kogekcy
3a3HaYCHO, M0 y BUMAJKaX 1 MOPSIKY, rependa-
yeHnx 1M KoaekcoM, TmeBHI Kkareropii ocid
(HEermoBHOMITHI, 1HO3eMIl, 0COOM 3 PO3yMOBHUMH
1 (bI3MYHUMH BaJlaMH TOWIO) TiJ Yac KpUMiHaJIbHO-
TO TPOBA/DKCHHS KOPUCTYIOTHCS —JTOJATKOBUMH
rapaHTisIMU.

I'maBa 38 «KpuMiHanbHEe TPOBAKCHHS IOIO
HEMOBHOMITHIX» KpuUMiHANBHOTO MpOLeCyanbHOTO
KOZIEKCY YKpaiHU BUMAara€ BCTAHOBIICHHS JTOIATKO-
BHX OOCTaBHH TMOPIBHSHO 31 CIIpaBaMH MIOAO JI0-
pociux (ctarts 485), a Takok nependadae HeoO-
XiIHICTh 3’SICYBaHHS YMOB JKUTTS Ta BUXOBaHHS
HETMOBHOITHBOTO TT1I03pIOBAHOTO YU OOBHHYBave-
Horo (ctarTst 487), 110, HAa HAITy TYMKY, IOTPiOHO
B1JI0OpakaTH 1 B CyJIOBOMY pIillICHHI.

17 baxmanpKkuii paiionnunit cyn YepHiriBcbkoi obmacti, /1po

nosbasnenns 6amokiscokux npas, Pimenns 728/843/19, yxpaneHo
26 mumnHs 2019, https://reyestr.court.gov.ua/Review/83338788.

'8 baxmaubkuii paiionHuii cyn YepHiriebkoi obnacti, Yuacmo
y euxosarHi oumunu, Pimenns 2-1/728/3/19, yxpaneno 21 ceprnus
2019, https://reyestr.court.gov.ua/Review/83784290.

Ha mpakTuii 1e MOXXHa NPOCTEKUTH Y CIpaBi
(nomep mpoBamxenns 1-kr/728/71/22)", B skiit cyn
y CYJIOBOMY pIIICHHI OKPEMO BWJILIUB OCOOJMBOCTI
MPOBA/IKEHHS [II0JI0 HETTOBHOMNITHHOTO 1 Ha BUKOHAH-
Hs1 BUMOT cTarTi 485 KpuMiHAILHOTO MPOoIecyaibHO-
IO KOJIEKCY YKpaiHU B CyZI0BOMY PO3IVISiAI LI0/I0 OOBH-
HyBauCHOTO, KU Ha Yac BYNHEHHS KPHMIHAIBHOTO
MPaBOIOPYIICHHS OyB HETIOBHOMITHIM, OyJI0 3’C0OBa-
HO TIOBHI 1 BceOIYH1 BIIOMOCTI PO 0CO0Y HETTOBHOJIT-
HBOTO: MOTO BiK (YHCNO, MICSIb, PIK HAPOIKEHHS),
CTaH 3[I0pOB’sl Ta PIBEHb PO3BUTKY, IHIII COLIATHLHO-
TICUXOJIOTIUHI PHCH OCOOM; CTaBJIEHHS HETIOBHOJIT-
HBOTO JI0 BUYMHEHOTO HUM JISTHHS; YMOBH JKHTTS Ta
BUXOBAHHSI HETIOBHOIIITHBOT'O; BiJICYTHICTh JIOPOCIIUX
MiIOyprOBaviB Ta IHIIMX CIIBYYaCHHUKIB KPUMiHAIIb-
HOTO [IPABOMOPYIIICHHSI.

Kpim TOro, BpaxoByro4HM NpHIMcH ctarti 487
KpuminansHOTo MpouecyaabHOrO KOJCKCY YKpaiHu,
ITiJT 9ac TOCTIJDKEHHs yMOB YHTTSI Ta BUXOBaHHS He-
MOBHOJIITHBOTO 3’SICOBAHO: CKJIaJ CiM’1 HETIOBHOMIT-
HBOTO, 00OCTAHOBKY B Hil, B3aEMHHHN M) JIOPOCIHMHU
YJIeHaMU CiM’1 Ta AOPOCIUMH i JITbMHU, CTaBICHHS
0aThKiB JI0 BUXOBaHHS HEMOBHOJITHHOTO, (OpMHU
KOHTPOJTIO 32 HOTO MOBEAIHKOI0, MOPAJIbHO-TIO0YTOBI
YMOBH CiM’1; 00CTaHOBKY B HABYAJILHOMY 3aKJIa/l, 1
HaBYaBCS HEMOBHOITHIM, HOro CTaBJIEHHS 10 Ha-
BUQHHS, B3a€EMHUHM 3 BUXOBATCISIMH, YIHTEISIMH,
OIHOJITKAMH, XapakTep 1 e(heKTUBHICTH BUXOBHHX
3ax0/liB, SIKI paHille 3acTOCOBYBAJHCS JIO HBOTO;
3B’SI3KHU 1 MOBEIIHKY HEMIOBHOJIITHHOTO 1032 JOMOM,
HaBYAITEHUM 3aKJIaJJOM.

HaBeneni npukiiaam 1eMOHCTPYIOTh, IO MPAKTH-
Ka pO3IVIsIly CYJIOBHX CIIPaB 32 Y4acTi JiTei BUMarae
0CO0IMBOI apryMEHTallil CyA0BOIO PillleHHS, BU3HA-
YeHHs Crenr(piYHNIX eJIEMEHTIB, sKi MOTPiIOHO BCTa-
HOBUTH TIiJ] 4ac CyJ0BOTO PO3IISLY, Ta BiOOpaskeH-
HS TX y Cy/IOBOMY piIlICHHI.

BucHoBku i nepcnekTHBH
NMOJAJBIINX JA0C/i/TKEeHb

CucreMaru3yloud TPOBEACHE Yy3arajbHCHHS,
3p0oOMMO TaKi BUCHOBKH.

MixHapoaHi ctaHgaptd y cdepi mpaBocynis,
JIPY’)KHBOTO JI0 JWTHHH, 3aKPIIUTIOOTh ITiIXO/IH,
IO OpIEHTYIOTh OKpeMi JepkKaBH Ha 0coOIuBe
CTaBJICHHS JIO CYJIOBHUX PO3NISAJIB 32 y4acTi JITCH,
1110 BIUTMBA€E HA BUKJIQJACHHS Ta OOIPYHTYBaHHS Bij-
MOBITHOTO CYJIOBOTO PIillICHHSI.

INpaxTrka po3mIsAAIB y MIXKHAPOIHUX CyAaX Ta J0-
roBipaux opranax OOH neMoHCTpye, 110 BiZICyTHICTb
BIIMOBIIHOT MOTHBAIIIT PillIeHHs HAIIIOHAJIEHOTO CY/LY,

1 Baxmarbkuii paiionuuii cyn YepHirisebkoi obnacti, Yuacmo
y euxosanui oumunu, Bupok 728/839/22, yxsaneHo 21 BepecHs
2022, https://reyestr.court.gov.ua/Review/106355830.
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sika O BIIOOpakasia, SIKUM YHHOM B3SITO JIO YBaru sik-
HaWKpaly iHTepecH AWTUHH, 1 yMKY TOILO, MOXE
CTaHOBUTH HEOOIPYHTOBAHE BTPYYaHHs B IpaBa JHi-
TUHU 3 OOKY JIepKaBH.

Jlesiki kpaiHu MaroTh CrelliaIbHEe 3aKOHOIaBCTBO,
sIke 3000B’s13y€ Cy[H Bi10OpaXkaT B CyAOBHX PIIlICH-
HSIX, SIK CaMme B3STO J0 YBarM sSIKHAWKpAIll iHTepecH
JTUTHHH.

AHaJi3 pillicHb HAIIOHAJIBHUX CYJIIB TAKOX CBiJI-
YUTh, 110 CYJIOBI PIllIEHHS B CIIPaBax 3a y4yacTi AiTeH,
HE3aJIXKHO BIJI BHUAY CYJOYMHCTBA, BIJPI3HAIOTHCS
BiJl CyIOBUX pillICHb y CIIPABaX 3a y4acTi JOPOCIHX
1 MarTh crieliudivai eJIEMEHTH, SKi € BaKJIMBHMH
JUISL HAJIOXKHOT peati3alii npaB TUTHHU.

MW BHCJIOBITIOEMO TO3HIIIFO, 10 Y BiJTIOBITHOMY
CYJIOBOMY pillIeHHi 000B’S3KOBO MOTPiOHO BimoOpa-
JKaTH, SIKAM YMHOM BpPaXOBYBAJIHCh SKHAWKpaIll 1H-
TEpecH AUTHHH, SKi €JIEMEHTH, 3aJIeKHO Bifl CIICIH-
(biku criopy, B3STO JIJIsl BU3HAYCHHS IXHBOTO 3MICTY.

[HIIIMM 00OB’SI3KOBUM €JIEMEHTOM € BimoOpa-
JKEHHS, SIKUM 4YHHOM Oyno 3a0e3medeHo MpaBo
JIUTUHU BHCIOBUTH CBOIO JIYMKY 1 SIKOKO MIipOIO
il Oyyo B3sITO 10 yBaru.

3anme)XHO BiI BUAY MPOBADKCHHS Ta CTaTyCy
B HBOMY AWTHUHHU TOTPIOHO BCTAHOBUTU DPiBCHb
i1 pO3BUTKY, COIIabHO-TICUXOJIOT14HI PUCH, YMOBH
MPOXKUBAHHS Ta HABYAHHS JTUTHHU, OC3IEKY, CUTY-
aIfiro B ¢iM’1 Ta CTOCYHKH 3 JIOPOCIUMH TOIIIO.

AKTyanbHICTb KO)KHOTO 3 TAKHX €JIEMCHTIB, BH-
3HAaYEHHs, SIKUM 13 HHUX HaJaBaTH OIILIIOI Baru,
a SIKMM — MEHIIIOI, 3a/IeKaTUME BiJl 00CTaBUH KOH-
KPETHOI CIIPaBU.

Hagenene cBigunTh npo notpedy B 0OTOBOpEH-
HI BIOCKOHAJIEHHS BHUMOI 1040 OCOOJMBOCTEN
CYJIOBOTO DIIIEHHS y CHpaBax 3a yd4acTi HdiTew,
10 MOYKE CTAaTH MPEAMETOM TOAATIBINNX HAYKOBUX
JOoCHiKeHb 1 Auckyciit y cdepi mpaBocyans,
IPYKHBOTO 0 JUTHHH.
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PECULIARITIES OF COURT DECISIONS
IN CASES INVOLVING CHILDREN

Abstract

The article is devoted to the development of approaches to the consideration of court cases with the
participation of children, one of which may be the introduction of special requirements for a court decision
that concerns a child, which will help to take into account the child’s best interests and, as a result, contribute

to the effective protection of the child’s rights.

It is emphasized that international standards in the field of child-friendly justice establish approaches
that guide individual states to treat court proceedings with the participation of children in a special way,
which affects the presentation and justification of the corresponding court decision.

Itis summarized that the practice of proceedings in international courts and UN treaty bodies demonstrates

that the lack of appropriate motivation for the decision of the national court, which would reflect how the
best interests of the child, his/her opinion, etc. are taken into account, may constitute an unjustified
interference in the rights of the child by the state.

It is concluded that some countries have special legislation that obliges courts to reflect in court decisions
how the best interests of the child are taken into account. The analysis of decisions of national courts shows
that court decisions in cases with the participation of children, regardless of the type of judicial proceedings,
are different from court decisions in cases with the participation of adults, and reflect specific elements that
are important for the proper realization of children’s rights.

The position was expressed that in the corresponding court decision it is necessary to reflect how the best
interests of the child were taken into account, which elements, depending on the specifics of the dispute, were
taken to determine their content. A mandatory element is to reflect how the child’s right to express his/her opinion
was ensured and to what extent it was taken into account. Depending on the type of proceedings and the child’s
status in it, the child’s level of development, socio-psychological features of the child, the conditions of the child’s
living and education, security, family situations and relationships with adults, etc., must be established.

Keywords: children’s rights, child-friendly justice, the principle of the best interests of the child, trial,
court decision.
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UYeprosa HayKoBa Iparls JTOCBITUEHOTO i BHCO-
KOepy/IOBaHOTO aBTopa — mpodecopa Muxomn
Ko3100pu BUKIIHKAE 3alliKaBICHHS HE JIUIIC B MPO-
(beciiHOMY Cepe/IoBUINI, a i B IHTCICKTYaTbHOMY
guTanpkoMy 3arami. Monorpadis «IIpaktuuna

© Kenoman M. C., 2024

(dinocodis mpapay, Ky MPE3EHTYEMO INAHOBHUM
yutayaM dacomnucy «Haykosi 3anucku HaYKMA.
HOpunmani Haykm», BUHIDIA IEOTO POKY B OTHOMY
3 MPOBIJHUX YKPATHCHKUX BUIABHUIITB, YU KHUK-
KOBa MPOIYKIIiST XapaKTePU3YETHCSI BUCOKUMH KpPH-
TEepisMH MiAXOAY A0 IMEHUTOI aBTYpH.

Onpasy 3a3HauuMo, 0 Oe3MepeyHHM TBOPIUM
3100y TKOM aBTOpa € Te, 0 B MoHOorpadii 3amporo-
HOBAaHO OpPHUTIHAJBHY HITICHY (ilocopCchKO-TpaBo-
BY KOHIICHIIIO TPAaKTyBaHHS ¥ BUCBITJICHHS aKTy-
AIBHUX MPOOIEM CYyJaCHOTO 3araTbHOTEOPETHIHOTO
MIPaBO3HABCTBA. Po3paxoBaHa Ha JOBOJI LIMPOKY
ayJIUTOPIit0, KHWKKA MICTUTh HE TUIbKH iH(pOpMa-
I[i0 PO OCHOBM 3HaHb 3 (imocodii mpasa, a i,
SK 313HAETHCS CaM aBTOp, MTOOYIOBaHA B IIPOOIEM-
HOMY, 4acTO HAaBiTh IHUCKYCIHHO-IIPOBOKATHBHOMY
CTHJIi, IO CIIOHYKAE e pa3 3aMHICIUTUCS HAJ HU3-
KOIO CKJIAJIHUX MHUTaHb, OB’ SI3aHUX 3 OCSATHEHHIM
0araToBUMIpHOI, CYIIEpewInBOi 1 Bce IIe yTaeMHU-
YeHOI IPUPOAM TpaBa, BIIIOBIL Ha SIKi caM aBTOP
X0Y 1 HaMaraBcsl JIaTH, NMPOTE MPETCHIyBaTH Ha iX
MIOBHOTY 1 Oe33amepedHicTh He Moxke (C. 5).

HoBaTopchKuM JTOCSATHEHHSIM CJIiJ] BU3HATH # TE,
1110 aBTOP BiJIJIa€ IepeBary He Tak HaB4aJIbHO-/IUJIaK-
THYHUM, SK J10CITIIHUIIBKO-TIaIOTTIHAM IT1IX0/1aM,
X04a BOJIHOYAC, 3BICHO, BAKOPUCTOBYE OaraTuii Bac-
HUM JTOCBIJl BUKJIaMaHHS AMCHUILTIHA «Dinocodis
npaBay» CTYAEHTaM MariCTepChKoi MPOrpaMu IMpaB-
HU4Yoro (akynerety HallioHaJbHOTO YHIBEPCHUTETY
«KueBo-MoruisiHcbka akajaeMis» (c. 5).

Y ™moHorpagii MmocTaBIeHO HU3KY CKIAIHUX,
JIUCKYCIHHUX TUTaHb, a caMme: K BU3HAYUTH CITiB-
BigHOIIECHHS (imocodii mpaBa W mpaBo3HABCTBA
i3 Haykow; HaBimo mnoTpioHa ¢imocodis mpasa

© Hauionanbuuii yHiBepceuteT «KneBo-MorussiHCbKa akaieMis» (3aCHOBHHUK 1 BUIaselp), 2024
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1 YoMy i BOXXJIMBO OMAHOBYBATH IOPUCTAM; YU Ma€
¢inocodis mpasa cBiif BIACHUH HpEeIMET; 1[0 CIIO-
PIZIHIOE B CyYacHUX HECaKpaJli30BaHMX IMPABOBUX
CHUCTEMax MpaBO 3 peNiri€lw; mo Take MpaBo —
peanbHO ICHYIOUHMH 00’€KT UM He po3rajaHa Joci
coliajbHa 3arajika; 4u iCHye MpaBo B PEabHOCTI;
YOMY TIPaBO MOYKHA BBa)KaTH COI[IabHO-1CTOPUY-
HOIO 3arajIkoro; siKa BU3Ha4ajibHa, QyHIaMeHTalb-
Ha BIACTHBICTH IIpaBa, IO XapaKTepU3ye HOTO
CYTHICTB; UM € MPaBO 1 Jep)kaBa SBUIIAMU OJHI€T
COIIAJIBHOT CYTHOCTI; UM € TPaBO BUKIIOYHO pe-
3yIbTaTOM Mi3HAHHS; K MOSICHUTH, 1110 32 BiICYT-
HOCTI TIpaBa SK EMITIPUYHOTO 00’€KTa, €IUHOTO
HOro po3yMiHHS, a HEpiAKo ¥ camMoro cioBa
«IpaBo» B JICKCUKOHI 0ararboX HApOJiB, OJHI i Ti
cami I0pUANYHI TPOOIEMHU B Pi3HUX MPABOBUX CH-
CTeMax BUPIMIYIOTh NMEPEBAYKHO OIHAKOBO; CYIOBa
MPAaBOTBOPUICTh — L€ aHOMalig YU IMaHEHTHA
BIIACTHBICTh MPABOCY/JIS; IIHHICTh y TIpaBi, IIiH-
HOCTI IpaBa Ta BIACHE MPABOBI I[IHHOCTI: Y YOMY
MMOJIATAOTh BIAMIHHOCTI MK IUMHM ITOHSATTSMH;
SIKAM € CIIBBIJTHOIIIEHHS IpaBa i MOpai; 1o CIo-
PITHIOE TIPaBO 3 MHCTELTBOM; YHM ICHYIOTHh CYTO
HalliOHAJIbHI MPUHIIUIIN MPaBa; TOIIO.

Biamosini Ha i Ta iHIII 3alUTAHHS, SIKI aBTOP
CIIOHYKa€ INyKaTh 1 CTYACHTIB, 1 BHUKIaJadyiB,
1 MPAKTUKYIOUYHUX FOPUCTIB, HE MEHIII I[IHHO TOPiB-
HIOBATH 3 THUMH BIJIIMOBIJSAMH, SIKi BiH HABOIHUTH
IUTSL IXHBOTO OOTPYHTYBaHHS.

Penien3oBana mpans — e pesynsrar (igocod-
CBKHX PO3AYMIB (3BICHO, 13 3aJIyYCHHSM HAIPAIlO-
BaHb Oaratbox (hiocodiB MpaBa MUHYJIOTO 1 Cydac-
HOCTI) TepeyciM MpaBHUKA 3 BEJIUKAM HE TUIbKH
TEOPETHUYHUM, & i NMPaKTUYHUM JIOCBIIOM. 3BiIACH
1 BUOKpEMJICHHS BIAMOBIHUX aKIICHTIB y HIl.

CTpyKTYypHO KHHXKA CKIAJA€ThCsS 3 YOTUPHOX
posninie. Ilepmmii po3min mMpUCBIYEHUI XapaKre-
PHUCTHI CIUIBHUX PUC 1 BiAMIHHOCTEH MiXk (ioco-
¢iero mpara, MPaBO3HABCTBOM 1 Haykoro. HactymHi
TPH PO3JLIN XOU 1 CTOCYIOThCS, IO CYTi, TPaaUIlii-
HUX s ¢izocodii mpaBa mpodieM — OHTOJOTIN,
THOCEOJIOTI] Ta aKkCionorii npasa, OJjHaK, HA BIAMIHY
BiJl 1HIIUX Tpaik 3 ¢irocodii mpaBa, OCHOBHHIA
HArojoc poOssiTh HE TaK Ha CyTO (iTocOPChKUX
acIieKTax MPaBoOBOi OHTOJIOTIT, IPABOBOT THOCEOJIOT T
Ta MPABOBOI AKCIONOTiT (X04 Y KOXKHOMY 3 PO3ALIIB
O3NSy MPAaBOBUX MPOOJIEM Yy KOHTEKCTI IMX Ka-
TEropiii nmepeaye KOPOTKUH 3aranbHOBiI0COPCHKHIA
Hapwc), SIK Ha JEMOHCTpAIIil TOT0, SIK MPAIIOKTh Ti
4y iHmi (i10cO(CHKO-MPABOBI HA0AHHS B Ha3Ba-
HUX cdepax mpakTHIHo. L[IHHMM € Te, 1110 3armporio-
HOBAaHO aBTOPCHKY BEpCil0 MpakTU4HOI (imocodii
npasa. Jlns miaTBepmkeHHs (iocodchko-TpaBo-
BUX TEOPETUYHUX CYIXKEHb y Hilf BUKOPUCTAHO CY-
JIOB1 PIIICHHS, TICPEBAYKHO KOHCTHTYIIHHUX CY/IB,

30KpeMa OJIHOTO 3 HAWOIIbII CXWJIBHHX JIO (iIo-
co(hChKO-TIPaBOBOI aprymeHranii — deaepaabHOro
KoucrurytiitHoro cyny HiMeuunHu, a Takox npak-
THUKY MDKHApOAHUX CyaiB, MepeayciM €Bpomei-
CBKOTO Cyfy 3 IpaB Jroauau (c. 19-20).

ABTOp cCIIpaBe/UIMBO 3BEpTac yBary Ha Te,
IO BHKJIAJaHHS, OCOOJHMBO Tally3eBUX HPAaBOBUX
JUCLHIUTIH, Y FOPUIMYHUX HABYAJIBHUX 3aKiIa/ax
9acTO 3BOAMTHCS 10 ITUAAKTHKH, TOOTO JTOBEICHHS
JIO CIlyXayiB Ta 3aCBOEHHS HUMH BiJIMOBIIHOTO 00-
CATY yCTaJICHUX IPABOBUX 3HAHB IEPEBAKHO HOP-
MaTHBHOTO XapakTepy 0Oe3 HaJIeKHOTO 3arajbHo-
TEOPETHYHOTO 1 (P1I0COPCHKO-TIPABOBOIO OCMUCIICHHSI
IIUX 3HaHb y KOHTEKCTI CyTHICHHUX XapaKTEPUCTHK
MpaBa Ta TCHJCHIIH HOro pO3BUTKY B Cy4aCHOMY
cBiTi. Lle ax HigK He 3a0X04ye O CaMOCTIHHOTO
MUCJICHHS, KPUTUYHOTO aHaJli3y YWHHOTO 3aKOHO-
JABCTBA HE TINBKU MiJl KyTOM 30pY BHSBICHHS
B HBOMY (DOPMaIBHO-JIOTIYHUX CYIEPEUHOCTEH,
MporajvuH TOLIO, a U3 mUpmuX JHOAUHOLCHTPUCT-
CbKHX, IIHHICHUX TO3WIIIH, BIACHUX PO3MIPKOBY-
BaHb HaJ Npo0IeMaMy CBITOINISTHO-IIPABOBOTO Xa-
pakrepy (c. 15-17).

Ha npomy ¢oHi, Harosormrye aBTop, ¢inocodis
3arajioMm i ¢piocodis mpaBa 30KpeMa, ClIpHHMaIOTh-
csl SIK HaJITO Cy0’ €KTHBHI (MOBJISIB, CKUTBKU (i10CO-
¢iB, cTulbkM ¥ ¢inocodiit), HeycTaleHl Tanmys3i
3HaHHA, K1 HE Oar0Th OJHO3HAYHO BH3HAYCHUX
nediHiii, a KOHKPETHHX PEIENTIB PO3B’sI3aHHS
MPAaBOBUX CIIOPIiB 1 MOroTiB. Xo4 sIK MPHKPO, Take
CpUUAHATTS (i10cOo(il BIACTUBE HE TUTBKH CTYICH-
TaM 1 I0pUCTaM-TIPaKTHKaM, a i IHKOJIN i BUKJIaaa-
YaM rajqy3eBHUX FOPUIMYHUX JUCIUTUTIH, Tpodeciii-
He ¢opMyBaHHS SKHX BigOyBasocs B pycni
TOTePeTHIX HAyKOBUX Tpaaullii (c. 18).

L{i7IKOM CITYIITHOO € MO3UILis, Ky aBTOp CIIOM
3a JAeIKUMH 3aXiTHUMH Pitocodamu nmpaBa Hamara-
€ThbCs 00CTOIOBATH B 1M KHUKI[: 3aKOHOJABCTBO —
Ie 1Ie He MPaBo, a JIUIIEe HeOOXiTHUH 1HCTPYMEHT
Ta OPIEHTHP JUIA HOTO 3HAXOKEHHS /1 4ac po3ris-
Jly KOHKPETHHX MPaBOBUX cuTyarii. XKoaHe, HaBiTh
HalIoCKOHAIIIe, 3aKOHOJJABCTBO (SIKE€ B Cy4acHO-
My KHUTTI TPAIUIAETHCS JENami piamie), 3 OnIALY
Ha HOro aOCTPaKTHICTH 1 3HEOCOOJEHICTh, Mepe-
0aunTH BCi OCOOJIMBOCTI KOHKPETHOI CHTYyaIlii
HECNPOMOXKHE. BH3HauaneHy poib y 3HAXOKEHHI
npaBa mij yac il po3nIsay BiIirparoTh HOPMO3acTO-
coByBayi, mepenyciMm cya. Came BiH, yXBaJOIOYU
o0IpyHTOBaHE, HEYIIEPEHKEHE Ta CIpPaBEUIUBE Pi-
IIEHHS Y CIIPaBi, CTABUTh OCTAHHIO KPAIIKy B MOIIY-
Kax mpasa. OKpiM 3aKOHOZABCTBA, HA TAKUH ITOIIYK
BIUIMBa€ Oe3Mi4 1HIIWX YHHHHUKIB, 30KpeMa iCcTo-
PHUYHI TPAJUIIT, ICUXOJIOTIUHI BIACTHBOCTI Xapak-
Tepy YKpalHCBKOTO Hapopay, HOro MEHTaJBHICTS,
CTHJIb MUCIICHHS TOIIIO.
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VY 3B’s3Ky 3 IUM aBTOP MPOTIOHYE MEePETISTHYTH
chopMOBaHi B ONEPEAHI ICTOPHUHI €MIOXU YSBJICH-
HSl TIPO TIPaBO SIK CYKYITHICTH IOPHIMYHHUX HODPM,
J0 TOTO XK BOHH B yMOBAaX €BPOIHTETpaLiiftHUX
MPOIIECIB 3HAYHOK MIPOI KOCMOIOMITH3YHOTHCS.
YV KHHXKIII HArOJIOIIEHO Ha TOMY, 10 SIK YHIBEpCcab-
Hi, IUBLTI3AIIIIHI i TPaBOCIMEHHI IPUHITUITH ITpaBa,
TaKk 1 KOCMOIIOJITU30BaHI HOPMH HAIlOHAJIBHOTO
3aKOHOJ/IaBCTBA BKOPIHEHI B MIEBHUN MPOCTIpP — CIIe-
nuQiuHe yKpaiHCbKE CEPENOBUINE, KPi3b NPH3MY
SIKOTO BOHU «IIPOIYCKAIOTHCS». Y pe3ynbTari Biioy-
BAETHCS IXHA «yKpaiHi3alis», sika MEBHOIO MipOro
HarajJiye «KuTai3alliio», <«IMoHI3aIiy, «iHIycH3a-
miro» Tomo 3amo3uueHux Kwuraem, monHiero,
[Hmiero Ta IHIMMU KpaiHaMu Ha10aHb €BPOTICHCHKOT
npaBoBoi KyabTypu. Came 3 oIy Ha Iie, a He
Ha HasBHICTh Y MPABOBIi cUCTeMI YKpaiHU SKHXOCh
0COONMBUX, YHIKAJIBHUX 1 HEMOBTOPHUX MPHUHIIHIIIB
MpaBa i CyTTEBO BIJAMIHHOTO BiJI 1HINMX €BPOTICH-
CBKHX HapOJliB 3aKOHOJABCTBA, MU, OYEBHUIHO, MO-
JKEMO TOBOPHUTH TIPO ICHYBaHHS 0COOIUBOTO (peHo-
MEHY — YKpaiHChKOTO MpaBa MOps i3 IpaBoM
AHMIIIACHKUAM, HIMEUBKHM, (paHIly3bKAM, iCIaH-
CbKHMM, KUTANCBKUM, SIIOHCBKUM TOIO. Y IOMY
CEHC1 yKpaiHChKe TPaBO JyKe HaraJye yKpaiHChKY
¢inocodiro mpasa, 111e TOYHIIIE — M€ CBOIO BIACHY
HaI[lOHAJIbHY (QiI0co]ir0, IKy YOCOOII0€E HOro JIy-
XOBHUH, i7ieanbHUi BUMIp (C. 434).

Crijt BU3HATH CITYIIHICTH 1 BAKJIMBICTh BUCHOB-
Ky aBTOpa Ipo Te, 1o MeTa ¢dinocodii mpasa momis-
ra€ B TOMY, I[00 MiTHATHCS HAJ EMITIPUKOIO, TTOIH-
BHUTHUCS Ha CKJIQJHUH CBIT MpaBa rMOIIe 1 muplie,
HE OOMEXYIOYHM HOro aHaji30M 3aKOHOJABCTBA;
37aMaTy BCe Ie MOMIMPEHUN 3acTapiiuii cTepeo-
THII, 3T1HO 3 SKUM (PaXOBHH FOPHUCT — IIe TOH, XTO
no0pe 3Ha€ 3aKOHOJABCTBO Ta BMIE «BHUBOIUTID
3 HBOT'O IIISTXOM JIOTTYHHX OTIeparii (IeayKIii) Bij-
MOBiHI HOMY «3aKOHHI» pimmeHHs. FOpuanyni Tek-
CTH — LI JIUIIIC THCTPYMEHTApIH, KUK, Oe31mepedHo,
NOTPiOHO BHKOPHCTOBYBATH, aje II€ HE O3HAYaE,
10 BOHHU caMi 1o co0i yKe € TIPaBOM.

Ha miaTBepkeHHST aBTOP HAaBOJUThH BHCIOBIIO-
BaHHsI BIJIOMOTO KaHaJIChKOro (isocoda mpasa mpo-
(ecopa b. MenkeBika: «...[MUTaHHS IPO MPaBO BUPi-
IIYETHCS HA MIPAKTHIN B PEAbHOMY CBITI 3 JIFOIBMH
13 TIOTI 1 KPOBI ¥ y MiJICYyMKy sIBIIsiE COOO0IO 3aBep-
IICHHS CIIOpY, SKWH BUPIIIYETHCS TPOIEIYPHHM,
JHMCKYPCUBHUM, apTyMEHTAaTUBHUM, MiaJCKTHUHUM
[IUISIXOM 32 JIOTIOMOTOIO BIMOBITHOTO CYJIOBOIO pi-
meHHs» (c. 169).

[orpu Te IO 1Ie BUCITOBIIOBAHHS 3aIHIIAETHCS
JUCKYCIHHUM, TOAIOHUX TOIVISIIB, SK BHUILTUBAE
3 moHorpagii M. Ko3to0pu, 1oTpumyeThcsi 0araro
3aKOpJAOHHUX MPaBO3HABIIB, 1 TXHS KiNBKICTh IO-
CTYTIOBO 3POCTaE.

VY comiagpHUX HayKaX MPaBO PO3IIIAAIOTE SIK He-
BIAUTbHY YACTUHY KYJIBTYPHU, (PEHOMEH, 1110 BUSIBIIS-
€THCSI HE TUTBKH B PETYISIPHUX MOJEIIIX TOBEIIHKH,
a W y 3araJIbHONPUMHSITHUX CHCTEMax IEepPEeKOHAHb.
Bunarauii Himenbkuit ¢pitocod 1. KanT yacto nmosro-
pIOBaB y CBOIX JEKIisX, 1m0 BeesumHill mapysaB
JIIONICTBY HalBHINE OJaro, i e — npaso. Ham camo-
OyTHiit mobomyap . CkoBopona 3aIMIINB y CHIAJI0K
niticHe Gitocochke BUSHHS, B OCHOBI SIKOTO — JIFOII-
CBbKEC CaMOHiSHaHHH SIK €HI/IHI/II71 mIax 10 OCMHUCIICH-
HSl CBITONOPSIJIKY, 3aCHOBAHOTO Ha IIIHHOCTSX, SIKi
BTITIOE Ta 3axuiiae mpaso. Lli 3amoBiai agpecoBaHO
[IUB1III30BAHOMY JIFOJICTBY.

Hawm Bumano xutu B 4ac, KOJIU MpaBy HAJCKUTh
BHUKOHATH O0COOJIMBY MICIit0 B YMOBax O€3ITiICTAaBHO
3IIHCHIOBAHOTO POCi€l0 BOEHHOTO 3JI0YMHY — arpe-
cii MpOTH CyBepeHHOT YKpaiHCHKOT JepkaBH. 3yXBa-
Jie BEJIMKOMACIITAa0HE BTOPTHEHHS, IO HACIPABIi
CTaJI0 KPWBAaBOK BIMHOI, X0U JIOCI IMEHYEThCS
«CTIelialIbHOIO BIIICBKOBOIO OMEPaLi€loy, Ky, 3a 3a-
JIyMOM KPEMJTIBCbKHX CTPATETIB Ha YOJIi 3 THPAHOM,
MaJIo0 BUINPAB/ATH CTBOPEHE HUMH «IIPABO» SIK 3aCi0
JKOPCTKOI CHJIM 3 METOI0 TOHEBOJICHHS HapOLY,
SIK YHUHHUK 6C3HpeueﬂeHTHOF0 SHyLIaHHS HaJ mIpa-
BOBHMH IIHHOCTSAMH 1 TIPaBOBHMH IIPHHIUIIAMH
MDKHApOJHOTO TpaBa. BoxHowac ciin koHcTaTyBa-
TH, 10 BiffHa BUSBUJIA HEMOXHTHY 3TypPTOBaHICTh
CYCHIJILCTBA Y BCCHAPOTHOMY CIPOTHBI BOPOTY.
besnepeuno, omHWM 13 C(PEKTHBHHX YHWHHHKIB
I[LOTO CTaJO0 3POCTAaHHS PIBHA MPABOCBIJOMOCTI,
Ha 10 ICTOTHUH BIUIMB Ma€, IK BCTAHOBJIEHO JOCTi-
JOKEHHSMHU YKPaiHCBKHX MPABO3HABIIB, IMIUIEMEH-
Tallis 3100y TKIB MPUPOTHO-TIPABOBOTO TUITY MPABO-
PO3YMiHHSI, 32 SIKOTO OCHOBHHH aKIIEHT POOUTHCS
Ha MpaBi sSK JyXOBHOMY (EHOMEHi, Ha ijeanax
CIpaBe/UINBOCTI, IHANUBIAYyalIbHOI cBOOOAM, PiBHO-
CTi, JIFOACHKIM TiTHOCTI, HEBIAUY)KYBaHUX TpaBax
JMIONMHU Ta IHIIMX TYMaHICTHYHHMX LIHHOCTSX,
TOOTO Ha BiJIPAaBHUX CBITOIVISTHUAX 3acajiax mpasa,
0e3 SIKUX BOHO MPOCTO HEMHUCIIUME.

e e pa3 miaATBEpIUKYE, IO B YMOBaX BOEHHOTO
CTaHy, KOJIM MIEThCs PO IepOoIuHUM CIIPOTUB BOPO-
TOBI, SIKH TIOCSATA€E HA CYBEPEHITET 1 TEPUTOPIATbHY
LUTICHICTh YKpalHH, Ha CAaMOBHM3HAYEHHS il HapOmMy,
KOJIM WJEThCSl TPO BiJCTOOBAHHS 1JIEHTUYHOCTI
yKpaiHChKOi Hamii, Taki mpari HaOyBaroTh Iie Oib-
101 aKTyaJIbHOCTI 1 Baru. PernieH3oBana MoHorpadis
€ HACMIJIKOM yCBiJIOMJICHHS BaXKJIMBOCTI YKPaiHCHKO-
TO 3araJbHOTCOPETUYHOTO MPABO3HABCTBA Ta HOTO
nocectpu — ¢inocodii npasa. Lle BHECOK BiOMOro
BUCHOTO B 3araJilLHOHapOIHY OOpOTHOY 3a HE3aJexk-
HICTb HAIIOT IePKABH.

OO0csir MoHorpadii IMiJIKOM BIJINOBIAaE Macii-
TaOHOCTI TOCIHIKEHHS, TOOYI0BAHOTO Ha 3aJTy4eH-
HI 1iHHOI iH(OpMaIii, mpeacTaBiIeHol BCeOIYHO
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Ta CHCTEMAaTH30BaHO, BHTIIHO BHJIISE, 30KpeMa,
KOHCTPYKTHBHO YMOTHUBOBAHC BUKOPUCTAHHS IIPU-
knaaiB 3 npaktuku Koncrurymiinoro Cyny Ykpai-
HHU, 3 JOCBily AiSIBHOCTI KOHCTUTYLIHHHMX CYyHiB
IHIIMX KpaiH, 30KpeMa OJHOrO 3 HaHaBTOPHUTETHI-
mux 3-nomixk HuX — @egepansuoro KoHcTuTyiii-
Horo cyny HiMeudnHu.

Crnix 3a3HauuTH, 1O, SK 1 Oyab-siKa HayKoBa
mparls, e BUJIaHHS He M030aBleHEe NESKUX TUCKY-
CiIiHMX MMUTaHb, 1110 BU3HAE cam aBTop. Konu 3amuc-
JIIOEMOCS HaJT CYTHICHHMH OIlIHKaMH TaKOTO CKJIa[I-
HOTO (PCHOMEHY, SKMM € IIpaBo, TO B IbOMY
KOHTEKCTI YM HE MEpIIoI0 MOCTaE AYMKa: a SKUM
YUHOM, KOJH 1 JJIi 4Ooro HUM OyJo o0mapoBaHO
monctBo? Ha »kaib, Hayka Joci He Jajia BiAMOBidl
Ha TOAIOHI 3amuTaHHS, Xo4a OaraTo HayKOBIIiB
CXWJIBHI BBOXATH (1 MU MIATPUMYEMO IIFO TIO3HIIIIO),
III0 caMe PEJirist — AyXOBHA KOJIMCKa Mpaga. Y Mip-
KyBaHHSIX PO CIIBBIJIHOIICHHS pemirii Ta mpasa
0e3 ypaxyBaHHs [NIMOMHHUX TYXOBHUX 3acajl KHUTTS
CYCHUIBCTBA, 10 TepeOyBarOTh IO TOW OIK» ysB-
JIeHb, PO KOJHY CBOOOTY OCOOMCTOCTI, PO JKOHI
MpaBa JOIUHHM 1 TPOMAJITHIHA, a TAKOXK PO BiJIIO-
BiJJAJIbHICTh Ta OCOOUCTY BUHY (2 OTKe, 1 IPaBOBY
TPAIHIIIO 3aTraIoM) UTHCS HE MOXKE.

VY TpetboMy po3aini «I'HoceonmoriuHi npodaemMu
npaBa, abo BueHHs mpo TMi3HAHHS TPaBay BapToO
Oy70 O BHOKPEMHTH, IIO CEPIIEBHHOO, IIEHTPaIb-
HOIO YaCTHHOIO ITHOTO BUCHHS € HAyKOBI TIOJIOKESHHS
CTOCOBHO BHOOpPY 1 3aCTOCYBaHHSI MEBHUX Ili3HA-
BaJIbHUX IHCTPYMEHTIB: MiJXOIB, METOIB, 3aC00IB
TaKoi NisTIbHOCTI. [HaKIIe Kaxy4H, HIEThCs PO Me-
TOJIOJIOTIFO JTOCITI/PKEHHSI SIBHII] ITpaBa.

Mykhaylo Kelman

Mo)kHa Ha3BaTW W AESKI 1HII TUCKYCIHHI MO-
MeHTH MoHorpadii. [IpoTe BoHH XOTHOIO MiporO
HE TIPUMEHINYIOTh BHHATKOBOi TPYHTOBHOCTI Ta
IIHHOCTI PE3y/lbTaTiB TEOPETUUHUX Yy3arajibHEHb
1 BUCHOBKIB, 3po0iieHnx M. Ko3ro0poro 1 penpeseH-
TOBAaHHUX HUM Yy PElICH30BaHii mpaui. ABTOp, Oe3rme-
peYHO, Mae parlifo, KOJM HaroJjounrye Ha moTpedi
BUXOAY 3a MEXi TpaauIiMHUX ysABJIEHb HPO Jep-
’KaBHI HOPMATHBHI aKTH SIK «B)KE-IIPABO» Ta IOB’sI-
3ye HOro 3 BHUpIMIEHHAM KOHKPETHOI CHTYyaIlii,
sIKa BUMarae CBOTO IIPaBOBOTO OCMHUCIICHHS 1 apTH-
KyJbOBaHOI MpPaBOBOI MO3MWIIi, IO IPYHTYETbCA
Ha TaKUX BHXITHUX BIACTHBOCTSAX MpaBa, SIK CIpa-
BENTUBICTH, CBOOO/IA, PIBHICTH 1 JIFOACHKA TiHICTb.
AJvKe Te, 10 Teopiro (UIOTiCTOHY OYyJI0 CIPOCTOBA-
HO, HE 3aBaXka€ HaM KOPUCTYBATUCS] BOTHEM 0€3BijI-
HOCHO JIO TOTO, UM BIpUMO MU B OyTTS BOTHIO B Cip-
HUKy. Tak camo I TOpiHHS IpaBa, CIAIAXHYBIIH
B HaJIO)KHUH Yac, 3laTHE 3IrPiTH, OCBITUTH ILISX,
JIOIIOMOT'TH BTaMyBaTH T0JI0]] 1 3aXUCTUTH JIFOJICTBO
BiJl OYMAHIJIMX HEJFOMIB, CydaCHUX BapBapiB, TBOP-
I[iB MOOOpPHUKIB HOBITHIX €pecedl Ha KIITanT
«PYCKaBO Mipay.

PerienzoBaHe BUAAHHS — I MOJIETb PO3YMiHHS
HE TUTbKM TIpaBa sK ()CHOMEHY, a i CBITYy 3arajoM.
Mosa TekcTy — mpodeciiHO BUBiIpeHa, IpaMOTHA
i IOCTymHA, TIPO CKJIAIHE HAIMMCAHO MPOCTO. ABTOP
BUKOPUCTOBYE apryMEHTH, MPUKIIaI1, MOJET] pOOOTH
3 JIyMKOFO — IIIKOJIa aHAJIITHKH, TTOTIS 3 TIO3UITIT IiJT0-
ro, KpUTHYHE MHCIeHHA. Ha Haie nepekoHaHH:,
TaKy KHUXKKY 3 I[IKaBICTIO CHPUUMYTh HE TUIBKH
CTY/ICHTH, BHMKJaJadi, a i NPaKTUKH, O TOTO X
HE JIUIIIe TIPaBO3HABII.
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HAYKOBO-NPAKTUYHUA

KOMEHTAP

KOOEKCY YKPAIHM
3 NMPOLEAYP BAHKPYTCTBA

[IpaBoBUMH CHCTEMaMU CBITY BKE IaBHO JIOBE-
IICHO HEOOXIMHICTh eKOHOMIKO-TIPaBOBOTO PETYIO-
BaHHS BiTHOCHH HEIUIATOCIIPOMOXKHOCTI Ta OaH-
KPYTCTBa SIK IHCTPYMEHTY BPETYIIOBAaHHS OOpPTiB
OOp KHIUKA, SIKUH, HE MalO41 B OCTaTHROMY PO3Mipi
MaifHa, BTpadyae 31aTHICTh PO3PaXOBYBaTHCS 3a CBO-
iMu 3000B’s3aHHAME 3 KpeauTopamu. | Takuii He-
TUTATOCTIPOMOXKHUH ((iHaHCOBHIA) cTaH OOpIKHHUKA
1HOJI TIPU3BOJMTH JIO TAKOTO CIIOCOOY PO3B’SA3aHHS
npoOiieMu #oro OOpriB, sSIK 3aCTOCYBaHHS CYIOBOL
mporenypy OaHKPYTCTBA.

© Jlobau O. M., 2024

JloninbHICTh, HEOOX1THICTh Ta BAXKIIUBE CYCITIThb-
HE 3HAYCHHS INPABOBOTO PETYNIOBAHHS BiTHOCHH
HEIIATOCIIPOMOXKHOCTI HEe OepyThCs MiJ CYMHIB,
1 HE TUTBKM TOMY, III0 €KOHOMIKAa Ma€ 3BUTBHATHUCS
BiJI Cy0 €KTIB, HE3ATHUX KOHKYPYBaTH B PHUHKOBHX
YMOBax, a ¥ TOMy, IO JIi Cy0 €KTiB OaHKpyTCTBa
BIZIKPUBAIOTHCS IIUISIXH BiIHOBJICHHS IXHBOI IITaTO-
CIIPOMOXKHOCTi, JIO0 TOTO % CBOTOAHI Cy0’eKTamu
OaHKpyTCTBa € i (Di3MuHI 0COOM, SKi HABIThH MICIs
OTOJIOIICHHS 1X OaHKPyTaMHy MOBUHHI MaTH MOXKIIH-
BOCTI JIJISI KHUTTSI, T1THOTO JIFOJANHH.

VY TakoMy KOHTEKCTi HE € BUHITKOM i YKpaiHa,
sIKa TIPAKTUYHO OZPa3y ITICIIsl IPOTONIONICHHS He3a-
JIGKHOCTI BJAjacsl O CTBOPCHHS NMPAaBOBHUX OCHOB
peryioBaHHS BiTHOCHH OaHKpyTcTBa. LLInsax po3oy-
JIOBH CYy4acCHOTO iHCTUTYTY HEIJIATOCTIPOMOXKHOCTI /
0aHKpPYTCTBA SIK CJIEMEHTY CHCTEMH IpaBa YKpaiHH
OyB JIOBOJI IOBI'MM 1 HEMPOCTUM. Y PETPOCIICKTHB-
HOMY acCIeKTI B HbOMY MOXKHA BHIUITHTH YOTHUPU
eramnu, abM MoOaYMTH, SIK 3MIHIOBAJIOCS, BJOCKOHA-
JFOBAJIOCS 3aKOHONABCTBO YKpaiHW Ipo OaHKpPYT-
CTBO i, BiATIOBIAHO, ITPABO HECIIPOMOXKHOCTI SIK HayKa.

= PerymoBaHHS BiTHOCHH OaHKpyTCTBa Oepe
rmovyarok 3 yxsaJieHHsI BepxoBHoro Panoro Ykpainu
3akony VYkpainu «llpo OankpyTcTBO» 14 TpaBHS
1992 p. I xoua sxicTh 11OTO 3aKOHY, 32 BU3HAHHSIM
IOCIIAHUKIB, Oyia JOBONI HU3BKOIO, MPOTE BIH 3a-
KJIaB PO3YMiHHS BaKIMBOCTI PETYIIOBAaHHS BiTHOCHH
0OaHKPYTCTBA K IUBITI30BAHOTO CIIOCO0Y BPETYITHO-
BaHHS OOpriB OOp)KHMKA, HE3IAaTHOTO BHKOHYBATH
CBOI 3000B’s13aHHs niepen KpeauTopamu. [lompu Bci
HEJIONIIKH I POTaJIMHH, 3aCTOCYBaHHS IOTO 3aKOHY
TpuBaio 1o 1 cigrst 2000 p.

= [3 3a3HaYeHOi JaTk HAOpaB YMHHOCTI 3aKOH
Vkpaian «IIpo BiJHOBIEHHS ILIATOCIIPOMOKHOCTI
OopkHUKa a00 BU3HAHHA HOTro OAHKPYTOM», SKUH

© Hauionanbuuii yHiBepceuteT «KneBo-MorussiHCbKa akaieMis» (3aCHOBHHUK 1 BUIaselp), 2024



102 e-ISSN 2663-0621. Haykosi 3amucku HaYKMA. FOpuanuni nayku. 2024. Tom 13

Kap/JIMHAIBHO BIJIPI3HSABCS BiJl CBOTO TONEPETHHUKA
HE TINBKM BABIYl OUIBIIOIO KUIBKICTIO CTaTel, a i
HOBOO KOHIICTIIIIEFO PETYIIIOBAHHS BIIHOCHH y cepi
HETIIaTOCIIPOMOXKHOCTI Ta OAHKPYTCTBA: AKIEHT TIe-
pelnyciM poOUBCS Ha BITHOBJICHHI TIATOCITPOMOYKHO-
cTi Oop>kHuKa. BTiM, 1 HOBHii 3akoH 3a yac ¥oro aii
3a3HaB 0araTo 3MiH: ITOTIOBHIOBABCSI TMOHSTIHHUI
armapar, BJJOCKOHAIIFOBAJIMCS TIPAaBOBI MEXaHI3MH TPO-
nenyp GaHKpPYTCTBa TOIIO.

= V rpynni 2011 p. neit 3akoH Oys10 BUKIIAJACHO
B HOBIM peaKIlii, ika HaJidyBalia BKe Maiike BTPH-
yi OinbplIe cTaTei, HDK y TONEPeAHid peaakiii,
a 3yCHJUIS 3aKOHONABISl OyiaM CIIpSMOBAHI Ha BIO-
CKOHAJICHHS] HOPM 3aKOHY. AJIe TOJIOBHUM ITO3UTHB-
HUM MOMEHTOM OyJI0 Te, IO BIICpIIIe Ha BHBYCHHSI
OHOBJICHOTO 3aKOHY YKpaiHCBKOMY CYCHIJILCTBY
naim vac (o 19 ciuns 2013 p. — nata BBeeHHS 3a-
KOHY B JIif0); aKIEHT 3aJIMIIABCS TOW caMHid — Bif-
HOBJICHHSI TIATOCIIPOMOXKHOCTI OopskHMKA. CyTTeE-
BOIO IPOTATUHOI0 I[bOr0 3aKOHY OyJo Te, IO BiH
HE BPEryJIbOBYBaB HEIJIATOCIIPOMOXKHOCTI TIepeciy-
HUX (Pi3UUHMX 0Ci0, 110 Ha TOH Yac y»ke He BiAIOBI-
JIaJI0 CBITOBUM TEHJIEHIIISIM.

* Ha 3aminy npomy 3axoHy npuiimmoB Kogexc
VYkpainu 3 npoueayp 6ankpytcrsa (nam — Konekc),
yxBasieHuit y 2018 p. Ta BBeieHui y iro 3 21 KOBT-
H 2019 p. JlocmigHUKK 1 NMPAaKTUKH BUCIOBWIIH
SIK MTO3UTHUBHI, TaK 1 He Ty)X€ MO3UTUBHI BiITyKH
Mpo 1Ie HOPMATHUBHO-TIPABOBHH akT. BTiMm, BapTo
BIIMITUTH TOJIOBHY HOBEJTY B YKpaiHCBKOMY IpaBi
HecnpoMOKHOCTI:  Kojiekc TpomoHye MexaHi3M
PO3B’s13aHHS TPOOIEMHU HETIATOCIPOMOXKHOCTI (hi-
3MYHHUX 0Ci0, 1110 B KOHTeKcTi cTarti 3 KoHcertuTyii
VYKpaiHu 03Ha4a€e CTBOPEHHSI HOBOTO (TapaHTIHHOTO
3a CBOIM XapaKTepoM) IPaBOBOTO MEXaHI3My IS
TonuHY (100 BOHA BivyBajia cebe HalBUILOIO CO-
iaJbHOIO IIHHICTIO), B SIKOMY JIep’KaBa BHUKOHYE
¢GyHKIIT 100 3aXHUCTy MpaB i CBOOOA JIOANHH.
Konexce mie, cymoa npakTrka GopmyeThesi, pooIeM-
Hi TUTaHHS (POPMYITIOIOTHCS, BIIOCKOHAIEHHS HOPM
Konmekcy TpuBae, o MOXKHA TPOCTEKUTH 38 THMHU
3MiHaMH, SIKi OylO BHECEHO O HBOTO 3 BEPECHS
2019 p. norenep (22 pazn).

VYTiMm, BaaBarucs a0 ouiHku 1 Kopekcy, 1 3MmiH
710 HBOTO HE € METOIO IHOTO JAOTHUCY. X0y MOILTATH-
csl cBOIMHU BpaxkeHHsMU 1Ipo HaykoBo-npaxTuuHuii
rkomeHnTap Komexcy Ykpainu 3 mponenyp OaHKpyT-
ctBa (ani — Komenrap, Koxexc), cTBopenuii aBTop-
cekuM kosektuBoM: FO. 1O. bakaii, T. B. Kypman,
O. I. Meme, B. B. [Tanuenko, M. 1O. Tlokansayk,
H. I1. Tumenko, B. I1. CranicnaBcbkuid, O. M. Tyepa
(BumaBaunTBO TOB «Cirmarpeiiny, 2022).

[lepenyciM BapTO HArOJIOCUTH HA CBOEYACHOCTI
Buxony Komenraps y cBit — 2022 pik, KOJIH HayKOBI
JOCITIDKEHHST Y cepi paBa HECITPOMOKHOCTI BKe

Moru OyTH migkpimieHi B KoMeHTapi TpUpIYHOIO
CYZIOBOIO ITPAKTHKOIO.

[IpuBepTae yBary MeTOHOJOTIS, 3acTOCOBaHA
mig yac ctBopeHHs Komenrtaps. BoHa rpyHTyeThCs
Ha TaKiil cTPyKTypi:

* aBTOPCHKA MO3UILS MO0 PO3YMiHHS / TIyMa-
yeHHs1 HopM Kozekcey;

* MPABOBI MO3UIIIT IHIIUX HAYKOBIIIB Ta JOCIi-
HUKIB 3 TIEBHOI NMPOOJEMH, IIO HPSMO BHILUIHBAE
3 BIIHOCHH HECIIPOMOKHOCTI 41 OB’ A3aHa 3 [IUMHU
BIJIHOCHHAMU;

* NOCWJIAHHA HA aKTyaJdbHI BIIMOBIAHI AKTH
YUHHOTO 3aKOHOJABCTBA (30KpeMa IiJ3aKOHHI),
HOPMH SKHX TaK YW IHAKIIE IJIKOM HEeOoOXiaHi
Ta JOTWYHI JUIsS 3/MIMCHEHHS MPaBOBOIO aHAJI3y
IOPUINYHUX (aKTiB, IO € MPEIMETOM PO3TIISILY
B CIIpaBi po OAaHKPYTCTBO;

* aKTyaJlbHa Cy/10Ba ITPAKTHKA.

Ha Mo aymKy, Taka METONOJNOTidHa OCHOBA
KomeHTapsi cBiIYUTH HE JHIIE MPO HOTO HAYKOBY
IIHHICTb, 1[0 MPOSIBIISIETHCS Y BIUTMBI HAYKOBHX J10-
CIIIJPKCHb Ha MPAKTHKY 1 BAOCKOHAJICHHS 3aKOHO-
JIABCTBA MPO HECIPOMOXKHICTh / OAaHKPYTCTBO, a |
npo HeaOusAKy MPaKTUUHY I[IHHICTH /IS BCiX 0e3
BUHSTKY KOPUCTYBAYiB, SIKi MalOTh MOXKITUBICTb:

* OTpPUMATH TEOPETUYHI 3HAHHS 3 IPABOBOIO
peryJIroBaHHS BIJIHOCHH HEIJIATOCIPOMOXHOCTI /
OGaHKPYTCTBA;

* TI00AYUTH MPAKTHUKY 3aCTOCYBAHHS 1HCTHTYTIB
MpaBa HECIIPOMOXKHOCTI Ta BUKOPUCTATH MpOaHali-
30BaHy Cy/IOBY IPAKTHKY, SIKIIO B ILOMY € MOTpeda;

* O03HAMOMHTHUCS 3 TPABOBUMH JOCIIIKSHHIMA
B il cepi CyCHiIbHUX BIIHOCHH, HE BUTPAYAIOUN
Gararo yacy Ha nouryk HeoOxinHoi iHdopmartii, 3Be-
CTH IIeH Yac JI0 pO3yMHOTO MiHIMyMY TOIIIO.

3aBIsIKM CBOEMY 3MICTOBOMY HamoBHEHHIO Ko-
MEHTap Ja€ 3MOTy KOPHCTYyBaIaM:

* 3pO3yMIiTH METy Ta HEOOXiJHICTb MpPaBOBOTO
pEryiItoBaHHS BITHOCHH y cepi HeriaTocpoMoK-
HOCTI Ta OQHKPYTCTBA SIK IUBiTI30BAHOTO CIOCOOY
Tiepexojty MpaBa BIACHOCTI Ha MAHO BiJI OOp)KHHKA
JI0 KPEIUTOPIB Ta YOMY JIepyKaBa BTPYYAEThCS B I
MpoLIeC Yepe3 BCTAHOBJIICHHS CYIOBOTO KOHTPOIIO
3a TIepebiroM CIpaBy Mpo OAHKPYTCTBO OOPKHUKA —
IOPUANYHOI OCOOM UM CHpaBH TPO HEIUIATOCIPO-
MOXHICTb (hi3UUHOT 0c0o0H;

* HE CIpUHAMATH TPOIENypy OaHKPyTCTBa SK
CYTO HEraTHBHE SIBUIIIC,

* ONAaHyBaTH JOBOJI CKJIaJHI MPABOBI MEXaHi3-
MU / THCTPYMEHTH, 32 JOMIOMOTOIO SIKUX Bi0YBa€Th-
Csl BPETYJIIOBaHHSI OOpriB OOp)KHHMKA B IPOIEIypi
OaHKPYTCTBA;

* 3pO3yMITH BiIMIHHICTb NiepeadaueHux Komek-
COM NPaBOBUX MEXaHI3MiB / IHCTPYMEHTIB IS Bpe-
T'YJIFOBaHHSI OOPTiB FOPUINYHOI 0COOHU Ta (Hi3MYHOT



Jlobau O. M. CuHepris HayKu i IPaKTUKH JUIS BPETYIIIOBAHHS HPOLeNyp OaHKPYTCTBA (OIS BUNAHHS) 103

ocoOM 3 ONIAJAy Ha pI3HUH TPaBOBHH CTaTyC
UX cy0’€KTiB OAaHKPYTCTBA;

* 3’sicyBaTH 0araro iHIIMX THTaHb, MO CTOCY-
I0ThCS1 OAHKPYTCTBA / HEIIATOCIIPOMOXKHOCTI, 30Kpe-
Ma TIpO TPOBAPKCHHS y CIIpaBax Mpo OaHKPYTCTBO,
TOB’sI3aHUX 3 1HO3EMHOIO IPOLIELYPOO OaHKPYTCTBA
(HanpukIaj, Ii3HaTUCS Tpo Jpkepena npaBa €C,
SKI PEryJIIOITh MPOLEAYPH TPAHCKOPIOHHOTO OaH-
KkpyTtcTBa). Leit Hanpsm s YKpaiHu € akTyalbHUM
3 OISy Ha i MparHeHHs cTaTu wieHoM €C;

* 3pEINTOr0, 30€pPEerTH CBOKO PEIyTAIlI0 B JIIJIO-
BOMY CBITi UM B )KUTTi 3BUYANHOI JIFOMUHH.

KomenTap BinrBoproe (inocodiro Konekcy, 3a-
KajgeHy B npeamOyni Konekcy, — 3Haiitu OamaHc
1HTEepeciB OOPIKHUKA Ta KPETUTOPIB.

Komenrap Koxekcy mictuTh He TiNbKH IIHOO-
KM HAyKOBUH aHalli3 3aKOHO/IABCTBA PO OaAHKPYT-
CTBO, a i aHaJIi3 Cy/10BOT IPaKTHKH 3a Yac, 1110 MHHYB
micist BBeAeHHs Kopmekcy B gmio. I B 1pomy
nepeayciM y0adaeThCs LiHHICTD 3/1HCHEHOI aBTOpa-
MH TIpalli, pe3yJbTaToM SIKOT BKE € TaKi 37100y TKH:

* MOMYJISIPU3allisl 3HAHb PO MPABOBUH MOPAIO0K
BPETYIIIOBAHHS OOPTiB HEIIATOCIIPOMOKHOTO OOpPK-
HHKA, Tiepe0ayeHnii yKpalHCbKUM 3aKOHOJIABCTBOM;

* TIOMIMPEHHSI PE3yJIBTaTiB CYIOBOI MPAKTUKU
(1o siKOT, Ha KaJb, HE 3aBXK/IM MAKOTh JIOCTYII IIepe-
CiuHI yKpaiHIi — Qi3u4Hi 0COOM), 3IiHCHEHHS
HAyKOBOT'O aHAJI3y I1i€l MPaKTUKU;

* y OUIbII DIOOATHLHOMY BHMIpI IiJATOTOBKOIO
Ta ONPWIIOIHEHHAM Lboro KomeHTaps aBTOpChKUii

Olha Lobach

KOJIEKTHB CIIPHSIE JONYYECHHIO YKpaiHU OO CyYacHHX
CBITOBMX NPABOBUX MPAKTHK PETYIIOBAHHS BiTHOCHUH
HEIIaTOCIIPOMOKHOCTI Ta OaHKPYTCTBA, a IIe 3r0JIoM
HEOMIHHO MaTUMe HACIIJIKOM BXO/DKEHHS YKpaiHu
B PUHKOBE TOCIIOJIAPCTBO CBITY, HAOYTTS HEIO CTATyCy
PIBHOMPABHOTO YEHA CBITOBOTO CIIBTOBAPHCTBA.

KomeHTap mpr3HaYeHMIA ITs IIHPOKOTO KOJa KO-
PUCTyBadiB, 30KpeMa I CTYJEHTIB IOPUIMYHUX Ha-
BUATLHUX 3aKiaiiB. Kopuchicte KomeHTaps s 310-
OyBadiB BUILOI IOPUANYHOT OCBITU MiATBEPAKYETHCS
MPaKTHKOFO, 30Kpema [IpaBHi4oi kiiHiku HarioHass-
Horo yHiBepcuteTy «KueBo-MorunsHcbKka akaiemish»,
JI0 SIKO1 3BEPTAarOThCA Il OTPUMAHHS IIPAaBOBOI JOIO-
MOTH KJI€HTH, Ki 3a00pryBajd CBOIM KPEIUTOPaM
3HAYHI CyMM 1 HE 3HAKOTh, SK IIi OOPTHM IOTACHTH.
I Komenrap no Konekcy oJHO3HAYHO CTa€e B MPUTO/L
CTYIICHTaM-KOHCYIIBTaHTaM.

Buganus € 3pydHHM y KOPHCTYBaHHI: KOXHY
KoMeHTOBaHy KHUTY Kozekcy Ykpainu 3 mpoueayp
6ankpyTcTBa BifnineHo B KomenTapi Big nonepen-
HBOI CTOpPIHKAMH PI3HOTO KOJBOPY; BHKJIAJ TEKCTY
€ JOCTYITHUM 1 3pO3yMIJIUM, 110 BaKJIMBO Il KO-
pUCTYBadYiB, SKI HE € IPAaBHUKAMH.

3anummaeThes nModaXkaTH aBTOpaM YCIHiXy B Maii-
OyTHIX JIOCIIJDKEHHSX PABOBOTO PETYIIIOBAHHS Bil-
HOCHH Y c(hepi HeImIaToCIpoOMOXKHOCTI Ta OaHKpPYT-
CTBa. 3aKOHONABCTBO, HOPMH SKOTO PETYJIIOIOTH
3a3Ha4eHi CyCIUIbHI BiTHOCHHH, MOTpedye MOCTii-
HOTO BJIOCKOHAJICHHS, TOX TepeOyBae il MIIbHUM
OKOM 3aKOHO/IABIIiB, HAYKOBIIiB 1 MPaKTHUKIB.

SYNERGY OF SCIENCE AND PRACTICE FOR SETTLEMENT OF
BANKRUPTCY PROCEDURES
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IMAM’SITI BOJIOAUMUPA BACUIEHKA (1937-2023):
CHAJIIIINHA, 1110 ’KUBE 1 JAJII

Bononumup Bacunenko 6yB mpodecopom kadeapu Mi>KHAPOIHOTO Ta EBPONEHCHKOTO MIPpaBa, rapaHTOM
JOKTOPCHKOI IIPOrpaMu 3 M>KHAPOTHOTO TIpaBa, KePIBHUKOM IIPOTPaMU NOCHIKEeHHs [00goMopy-reHo-
nuay LlenTpy mociimkeHHs reHouuay i mpas monuHu HanionansHoro yHiBepcutety «KneBo-Morusn-
chKka akaneMis». Bin 0yB Hanspuuaiinum i [TopHoBaxkHuM [Tociiom Ykpainu, wieHoM HarioHanbHOT KOMi-
cii 31 3MIIIHEHHSI IEMOKpaTii Ta yTBepKCHHS BEpXOBCHCTBA npaBa npu [Ipe3unentosi Ykpainu, 4wieHoM
Harmnsimosoi panu Ykpaincbkoi mpaBHHUOT QyHIaIii, 4ieHoOM BcecBITHROIO KOHTpECY YKPaiHCHKHUX FOPHC-
TiB, MOYECHUM WICHOM Acorianii yKpaiHChKHUX MPaBHUKIB, YWICHOM bpHTaHCHKO-yKpaiHCHKOI MPaBHUYOT
acomianii, mpe3uaeHTOM yKpaiHcbkoro ¢oHay «/lpys3i LloTnanmii», HAayKOBUM KOHCYJIBTaHTOM MiHicTep-
CTBa 3aKOPJIOHHUX CIpaB YKpaiHM 3 MPABOBHUX IMUTAHb.

[Iparroras mocyioM y kpainax beHimoke, a Takox NpecTaBHUKOM YKpainu npu €Bporneiicskomy Corosi
ta HATO, nocnom y Benukiii Bpuranii Ta 3a cymicHunirBoM B Ipianii. HeomHopaszoBo OpaB yuacTh y po-
6oti ['enepanbHoi Acambiei OOH sik ekcriepT, paJHHK, 3aCTYITHUK YJCHA JIeserallii i wieH aeneraiii Ykpa-
{HH, mpeacTaBisIoun Ykpainy y TpersoMy (nmurtaHHs mpaB jtonnHu) Ta lllocToMy (fopuandHi TUTAHHS)
rkomitetax A OOH. ByB o6panuii ['enepanbHoro AcamoOneero OOH 10 MixKHAPOJIHOTO KPUMIHATBHOTO
TpuOyHany 3 konumIHboi FOrocnasii, ne mpaioBaB cyaneto. by npencraBaukom Ykpainu B Paxi OOH
3 [paB JIIOAUHU.

3acmyxxenuit opuct Yikpaiau (1995 p.), moBHuil kaBanep opaeHa «3a zaciayruw» (1997 p., 2001 p.,
2007 p.), kaBanep opaena Jlauuna ["amuipkoro (2009 p.), naypear [louecHoi BigzHaku Acoriarii npaBHU-
KiB Ykpainu «3a 4yects i mpodeciiny ringuicts» (2012 p.). Bigznauennit naitumioro Haroponoro Hamio-
HaJbHOTO YHiBepcuteTy «KueBo-MoruisiHcbKa akagemis» — menamo cestoro [lerpa Morumm (2007 p.).

© Biwux M. A., 2024
© Hanionaneauii yHiBepcuteT «KneBo-MormisHebka akaiemis» (3aCHOBHUK 1 BuiaBenp), 2024
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Hozoscumu ousamu, konu Kimuamu Axademii 3a1u6ae OCiHHE cOHYe, WOPA3y NPULAOYEMbCS NOCIAMD,
AKA KPOKYE MOOHUMU Kopudopamu 3 nopmebenem, nanognenum nanepamu. Cepeo yux nanepie pykonucu
cmameil [ 1eKyitl, 3 6KIeCHUMU YPUBKAMU 2a3em, KOHGeHyill ma dekaapayii. Y tloco kabinemi, max camo
3AIUMOMY OCIHHIM COHYeM, CIMOCU CIMYOEeHMCbKUX eceis I papumemHux 6U0aHb, HAnUCaHux i nooaposa-
HUX, I decamuaimmsi icmopii MidCHapoOH020 Npasa, MiieHi 8 WopiuHux 0onosiosx Komicii 3 miscnapoo-
Hoeo npaea Opeanizayii 00 eonanux Hayiti — 1970, 1971, 1972, 1973... Bin poskiadae nanepu Ha cmoni
i noYuHac neKyilo, 3YRUHAIOUUCH YAc 8i0 Yacy, wob 6ION0GICMU HA 3aNUMAHH. 3anumanis nepepocmaroms
YV 2c8A8I OUCKYCIL, CNOBHEHI 3200U T He3200U, MINCHAPOOHE NPABO CIAE HCUBOO MAMEPIEND, A He YePeOBOH)
NUCAHOIO0 CMOPIHKOI NIOPYYHUKA YU MOHOCPAPI.

Bonooumup Auopiiiosuu Bacunenxo 0ysé i 3anuwiaemuvcesa icmopuyror nocmammio oaa Kueego-
Moeunancvkoi akademii, ane, natinepuie, 01 Yxpaincoroi oepocasu. Y kpumuuni momenmu yKpaincyKkoi
icmopii — Ha c8iMaHKy GIOHOBIEHHS HE3ANEHCHOCMI I HA KOJHCHOMY emani pociliCbKO-yKpaiHCbKoi GiliHu —
Qieypa Bonooumupa Bacunenxa 6yna na gpopnocmi axucmy ma YKpinjieHHs YKPAiHCbKOT 0epicasHOCHI.
Bonooumup Bacunenxo nideomysas npoekm [lexaiapayii npo oepowcasnuil cyseperimem Ykpainu i 6pag
noo0anbULy y4acme y eUpobienHi ocmamouno2o eapianma Jlexknapayii ax koucyiomanm Bepxosnoi Paou
Yrpainu.

Bonooumup Bacunenxo 6iouyeae oyx mayii, ii ¢penomen, ckaaonicms nody0osu HAyioHaAIbHOL i0eH-
muyHocmi ma aeekicms ii empamu. 3abe3neuyouu 30epexceHHs HayioHAIbHOT nam imi ma YmeepotceHHs.
Hayionanvnoi idenmuunocmi, Bonooumup Bacunenko 6ys agmopom 06a2amvox 3acaouudux 3aKOHONPO-
€kmis po30y0osu Yikpaincvkoi depoicasu, 30kpema cmoco8HO MOGHOT noaimuxku 6 Ykpaini ma npomuoii
pociicokiu aepecii. Ilpayi npoghecopa Bacunenxa wooo oyinku [01000Mopy K 3104UHY 2eHOYUOY 341U~
WAombcsi OCHOBONONIONACHUMY | OOHUMU 3 PIOKICHUX NPABOGUX HAODAHL, WO HABOOSMb PemenbHy Kai-
ikayiio cenesu padsHCLKUX mMa 32000M POCIUCOKUX 3MOYUHHUX OisHb, CHNPAMOBAHUX NPOMU YKPAIHCLKOT
Hayii. [ianenicms npogecopa Bacunenka ne odmedsicunacy axademivHum O0OpoOKoM: GiH MAKONC cmas
asmopom saxononpoekmy «lIpo Ionodomop 1932—1933 poxise 6 Yrpainiy, 00Ho20 i3 3acadnuyux 3aKoHo-
oasuux akmis, wo chopmysany noaimuKy 30epextcents HayloHAIbHOT nam 'ami 8 cyuacHii YKpaiui.

Bonooumup Bacunenxo 6ys ¢henomernom ax npaguux i K naykogeys. Bin Oye yuumenem 0ns noxonin
ma OOHUM i3 Mux, Xmo 3aK1a8 OCHO8U WKONU MIdCHApoOHo2o npasa 8 Yxpaini. Ilpogecop Bacunenxo
HIKONU He MONePysas CRpouweHux no2iidié Ha MIJNCHAPOOHe npaso Kpizb npusmy io2o (he)oiesocmi uu
(He)edhexmuernocmi. Bin 3a601c0u 6y8 00HUM i3 HeDazamvbox, Xmo 8i0uyeas i po3ymis npaso, 30Kpema Misxc-
HapooHe npago, Oysice IHMyImueHo K HAO36UYALIHO CKIAOHY MAMepIlo | HeOOXIOHULL pe2ylAmop, 600HOUAC
nepeoaioyu ye po3yminHA iHwuM. [na Hb020 npago He OYI0 quuie NUCAHOIO JIMepolo. Npago, 30Kpema
MidcHapoOHe, OYI0 3anopyKoio saxucmy YKpainu 6i0 3a2apOrHuybKkoi ma KoioHIAIbHOT ROTIMUKY, CIPIMO-
8aHOI HA 3HUWEHHs Hayil, npo AKY npogecop Bacunenko muciue cmpameziuniute, Hide 6y0b-Xmo iHwU,
3 ICMUHHOI 0epaHcasHUYbKOT NO3UYi.

Oonax Borooumup Bacunenko — He npo diecrosa munynoeo dacy. Ilpogecop Bacunenxo €, iio2o cnao-
WUHA Jcuge: He MIIbKU HA MUCAYAX CIMOPIHOK 11020 npayb, are il y cminax Kueso-Mozunancvioi akade-
MiT T 8 JisnbHOCMI COMEHb 11020 YUHI8, AKI OOPIOMbCA 3a MAUOYMHE YKpainu, ymeepoxcents nio8aiun
i Oeporcasnocmi, nayiemeopents ma YiHHOCMEL MIHCHAPOOHO20 NPABONOPAOKY 6 YMOBAX POCIUCLKOI
eK3UCMeEeHYIUHOT 3aepo3u, wo Hamazaemvcs ix 3pyunysamu. Kueso-Moeunancokiu akademii ma Ykpaini
be3medncHo nowacmuno mamu nocmams Bonooumupa Bacunenka.

Biuna i ceimna nam’amep i 60aunicms 3a cnaduwjuny, uio xcuee ii oani.

Maxkcum Bimuk,

CTapIIViA BUKJIA/1ad, acipanT KadeJapH Mi>KHAPOTHOTO

Ta €BPOINEHCHKOTO MpaBa (hakynbTeTy IPaBHUYIUX HAyK
Hamionansraoro yHiBepcurety «KneBo-MormistHCbKa akaaeMis
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