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DOXING:
THE SANDY HOOK CASE STUDY

Abstract

This article aims to contribute to the doxing problem concerning the interpretation of this phenomenon
and the provision of anti-doxing measures. The author argues that doxing is a social practice of searching
and disclosing adverse events and party information on the internet and is based on people’s original
intention of justice to let the public understand the facts and truth. However, doxing can influence online
audience behavior and shift the results of public opinion polls. The case study on Sandy Hook aims to
illustrate doxing and highlights the value of sifting through the information that people receive from various
sources. The research exemplifies the negative consequences of doxing, particularly for the victims, whose
children were tragically killed, as conspiracy theorist Alex Jones exacerbated the situation by portraying
the Sandy Hook shooting as a hoax. Thus, the author suggests the adoption of cyber liability policies and
the implementation of cyber insurance to mitigate the risks of doxing. Such measures can also help protect
individuals from the potential harm caused by the destructive practice of unregulated media and internet
exposure. It is important because, considering the factors of the case study, the coverage of doxing is also
shaped by a multifaceted discourse encompassing identity theft, armed conflicts, political issues, cyber
trolling, ethical dilemmas in media practices, public health implications, and even social inequality. This
discourse has not only sustained the initial wave in the scope of defamation but also plays a key role in
studying the evolution of doxing and shaping its understanding among readers.

Keywords: Infowars, Alex Jones, release of personal data online, Adam Lanza, defamation.

dependent on their infrastructure.> While cyber
man-hunting may have originated with a desire for

Statement of the problem. The phenomenon of
doxing' — the act of publicly revealing someone’s

personal information without consent — has become
a highly controversial issue in recent years. While
doxing itself is not illegal when the information is
gathered from publicly available sources, the
abundance of personal information readily available
online has raised concerns about privacy and
security. The practice of doxing, also known as
cyber man-hunting, involves the search and public
disclosure of adverse events and personal informa-
tion on the internet. Likewise, social media
platforms are reluctant to fully ban practices entirely

' The word doxing or doxxing refers to the frequently illegal
accomplishment of operating internet means to investigate and
obtain tete-a-tete identifiable information regarding an entity,
a government instrument, a public person, a superstar, a state
employee, and case-to-case about a regular person.

© Daria Bulgakova, 2024

justice, the legal system should play a role in
regulating such behavior, and individuals who
engage in doxing should be held accountable for
any violations of privacy rights or other unlawful
actions. The primary defense against this kind of
invasion of privacy claim is ‘newsworthiness’ or
‘public interest’.> If information is truly
‘newsworthy’ or in the ‘public’s interest’ to know, it
is not considered an unlawful public disclosure of
private and embarrassing facts.* However, for
individuals who do not wish to be affiliated, doxing

2 Daniel Trottier, “Denunciation and Doxing: Towards
a Conceptual Model of Digital Vigilantism,” Global Crime 21, no. 3-4
(2020): 198, https://doi.org/10.1080/17440572.2019.1591952.

3 Mark Grabowski and Eric P. Robinson, Cyber Law and
Ethics: Regulation of the Connected World (Routledge, 2022), 94.

4 Ibid.
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falls under various state criminal laws that also cover
stalking, harassment, and personal threats involving
a reconnaissance process aimed at exposing all
types of personal information, including personally
identifiable information (PII) about individuals.’
Hence, the victims of doxing are individuals of
interest to its perpetrators, whether they like or dislike
them.® By disclosing victims’ personal information
perpetrators of doxing encourage others to participate
in online harassment. In the worst cases, doxing is
used as ‘cyber-stalking” and makes someone fearful
for their safety or even their life, to the point where
they need to go into hiding.’

Despite the illusion of anonymity that the internet
may offer, users must remain cautious and avoid
acting as if they cannot be seen. While it may seem
like common sense to avoid sharing personal data
online, many individuals still engage in this behavior,
ignoring these warnings. It is important to recognize
that online privacy is not guaranteed, and others can
potentially access any information shared online.

Thus, under the law, doxing is legal in most cases
as long as the information gathered and shared is
from publicly available sources.® Others point out
that this simply provides easier access to what is
already public information.’ Therefore, it has become
easier than ever to expose private lives to the public
inadvertently. Likewise, the continual reframing of
the story allows the media to highlight different facets
of the narrative, typically resulting in fresh content
and increased viewer interest.'” Accordingly, scholars
Ning et al.!! refer to some “true story” examples
related to doxing under the public interest criterion in
China. The first example occurred in 2017 when
a Chinese international student mentioned in
a graduation speech at a U.S. university: “I will always
appreciate free speech and freedom here.” However,
due to the alleged criticism of China’s political
environment, some netizens with populist tendencies,
driven by ‘patriotism’ believed this act disrespected
China. Thus, expressing gratitude for freedom of

> Shaun Aghili, “Doxing,” in The SAGE Encyclopedia of the
Internet, Vol. 3 (SAGE Publications, Inc., 2018), 2, https://dx.doi.
org/10.4135/9781473960367.

® Mengtong Chen, Anne Shann Yue Cheung, and Ko Ling
Chan, “Doxing: What Adolescents Look for and Their Intentions,”
International Journal of Environmental Research and Public Health
16, no. 2 (2019): 218, https://doi.org/10.3390/ijerph16020218.

7 N. Sinclair, “Doxing,” in Privacy Rights in the Digital Age
(Grey House Publishing, 2019), 169.

8 Ibid.

° Ibid.

10 Jaclyn Schildkraut and Glenn W. Muschert, “Media Salience
and the Framing of Mass Murder in Schools: A Comparison of the
Columbine and Sandy Hook Massacres,” Homicide Studies 18, no. 1
(2014): 25, https://doi.org/10.1177/1088767913511458.

" Yi Ning, Wei Shao, Zhengrong Yang, and Esther Tyldesley,
Social Perspective an Intermediate-Advanced Chinese Course,
Vol. I (Routledge, 2021), 88.

speech and liberties in the United States was
perceived as criticism of China’s political
environment, and media outlets labeled it as
discourteous towards the nation. This led to a wave
of doxing and online harassment, driven by populist
beliefs and patriotism, resulting in the dissemination
of the student’s personal details to the point of
receiving threats. According to the author, the
student was ultimately bullied under the pressure of
public interest. As a rule, the nature of social media
leads courts to determine that online posts are
public, even if a user restricts access using a site’s
control.'” For example, someone’s post on their
Instagram account that is restricted to viewing by
only their friends could still be interpreted as public
by the courts simply because it was posted on social
media."”® As a result, a graduate was forced to
apologize and delete the posts on the blog.

The second example from Ning et al.’s research'
occurred in March 2019 during the Ethiopian Airlines
crash, where a Chinese woman and her child lost
their lives. However, amidst sorrow and grief, some
netizens focused on the woman’s supposed wealth,
speculating from photos that she lived a ‘luxurious’
lifestyle. Afterwards, her personal information,
including old photos, was instantly shared online
with astonishing speed. Instead of responding with
compassion and regret, some individuals harboring
deep-seated resentment towards the wealthy attacked
and slandered the deceased woman, resorting to cruel
means to humiliate her beyond recovery. Such
a doxing phenomenon is not typical of a healthy social
environment, as despite the tragedy and loss of life,
some individuals took pleasure in others’ misfortune,
causing further pain to the woman’s grieving family.
According to the study, this doxing behavior
demonstrates a severe lack of empathy and
compassion, which are essential for building
a harmonious society.

Hence, doxing represents a model of digital
brutality. There is, therefore, utility in distinguishing
between a doxing victim’s experiences of harm, the
harmful events that arise from being doxxed, and
the mechanisms and powers that cause these
harmful events by analyzing the relationship
between technology and harm and how these harms
are deeply interconnected.” Regardless, such

12 Grabowski and Robinson, Cyber Law and Ethics: Regulation
of the Connected World, 94-5.

13 Ibid., 95.

4 Ning, Shao, Yang, and Tyldesley, Social Perspective an
Intermediate-Advanced Chinese Course, 88.

15 Briony Anderson and Mark A. Wood, “Harm Imbrication and
Virtualised Violence: Reconceptualising the Harms of Doxxing,”
International Journal for Crime, Justice and Social Democracy 11,
no. 1 (2022): 205-206, https://doi.org/10.5204/ijcjsd.2140.
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a conceptualization of the interwoven harms of
doxing has vital implications for legal responses to
this phenomenon.'® Addressing the interwoven first-
and second-order harms of doxing, the study
suggests that legal responses to doxing should not
reduce the behavior to a breach of informational
privacy but must also recognize the broader security
threats posed to individuals.!” As such, it’s crucial to
exercise caution when using digital platforms and to
be mindful of the information shared online. This
includes being mindful of what we post on social
media, who we communicate with, and what
personal details we provide when creating accounts
or filling out forms.

In essence, while the internet can be a powerful
tool, it’s important to remember that our online
actions can have real-world consequences. By being
mindful of our digital footprint and taking steps to
protect our privacy, we can better safeguard personal
data and reduce the risk of exposing ourselves to
harm. If these objectives of ‘troll storms’ are
eliminated, trolls will be less likely to disrupt others
both on and off the internet.'® Thus, doxing has its
downsides and is more naturally understood to be
a kind of harassment or a form of cyber-trolling. At
the same time, it is an investigative method used to
acquire intimate or difficult-to-find details about an
individual by searching internet pages and
compiling, analyzing, and inferring data, often
leading to adverse consequences; therefore, it is
indispensable to establish the boundaries of privacy
and consider the potential harm that may result from
such practices, as they must be used with caution
and ethical principles.

Hereinafter, doxing, as defined in this study, is
a cyber manhunt intended to humiliate, bully,
demoralize, or blackmail targets through data
breaches, infringements of social norms, unethical
behavior, a deceptive or toxic demeanor that may
damage the individual’s prestige, reputation, or
moral and ethical beliefs, or publicly shame them.
At the same time, the doxer, doxed individual, or the
wider public may not acknowledge doxing as
particularly problematic, ominous, contentious, or
transgressive. Nevertheless, the ethical evaluation
of doxing should be based on its ability to bring the
most happiness to the most individuals.

Analysis of Recent Research and Publications.
Given that the research goal is to explore doxing

16 Anderson and Wood, “Harm Imbrication and Virtualised
Violence: Reconceptualising the Harms of Doxxing,” 206.

17 Tbid.

'8 Yao-Tai Li and Katherine Whitworth, “Data as a Weapon:
The Evolution of Hong Kong Protesters’ Doxing Strategies,” Social
Science Computer Review 41, no. 5 (2022): 1650-70, https://doi.
org/10.1177/08944393221111240.

through a case study methodology, this article
examines the latest research on the Sandy Hook
case, which is essential for the study.

On December 14,2012, Adam Lanza fatally shot
his mother before going to Sandy Hook Elementary
School in Newtown, Connecticut. There, he killed
20 young students and six staff members before
taking his own life. As a result, families of the
victims were traumatized' both by the event itself
and by subsequent doxing.

(1) Lawsuits facts. Families of the children
murdered in the Sandy Hook massacre sued Alex
Jones in 2018 for repeatedly saying that the
school shooting, which killed 20 first-graders
and six adults in Newtown, Connecticut, was
a hoax and falsely claiming the families were
actors who fabricated the deaths of their loved
ones.”” The shooting was portrayed on Jones’s
Infowars show as a hoax orchestrated to push for
stricter gun control.?! Over time, Jones eventually
acknowledged that the school shooting did
occur.”? Families of some of the school shooting
victims sued Jones, Infowars, and others in courts
in Texas and Connecticut courts, arguing that
they had been subjected to harassment and death
threats from his followers.?

19 Under the research of Kimberly Eaton Hoagwood et al.:
“Newtown’s community service system was broad and included
a wide array of different community services—mental health,
substance use, medical, social services, schools, faith-based, and
safety-focused. It was by most standards adequately staffed, with
unusually high levels of advanced degrees and years of tenure in
the system. Access was largely decentralized with different entry
points for school services, community-based treatment services,
and wellness services. Evidence-based practices were offered in
more than half (57 %) of the behavioral health agencies, 40 % of
medical providers, in the school system, and by the majority of
solo providers. Yet services were not individualized, and few
personalized or tailored services were available. Surprisingly, only
one of the 28 agencies offered bereavement or grief counseling”
(Kimberly Eaton Hoagwood et al., “Developing a Sustainable
Child and Family Service System after a Community Tragedy:
Lessons from Sandy Hook,” Journal of Community Psychology
45, no. 6 (2017): 761, https://doi.org/10.1002/jcop.21890).

20 Jonathan Randles, “Sandy Hook Families Close to Resuming
Lawsuits Against Infowars” Alex Jones,” The Wall Street Journal.
Eastern Edition (2022).

21 According to Carol Brydolf, “A number of local governing
boards throughout the state have also moved quickly: Gait
Elementary School District in Sacramento County, for example,
has offered voluntary firearms safety training for school staff;
trustees in San Luis Obispo County’s Coast Unified School District
have approved new mandatory classroom locks, lock-down
protocols, and ‘active shooter in-service classes’ (Carol Brydolf,
“Preparing for the Unthinkable: School Safety after Sandy Hook,”
The Education Digest 79(3) (2013): 6). Eventually, the case
devises oath to reinstate and heighten forthcoming, bans on
weapons and shot sells; background tabs for every firearm sale;
fortify the National Instant Criminal Background Check System in
the US; and brace the nation’s cognitive health upkeep and
violence-prevention approaches.

2 D. Colli, “Judge Rules Against Alex Jones in Sandy Hook
‘Hoax’ Cases,” Globe and Mail, 2021, A27.

3 Ibid.



6 e-ISSN 2663-0621. Haykosi 3amucku HaYKMA. FOpuanuni nayku. 2024. Tom 14

(2) Bankruptcy  proceeding.  According to
J. Randles’ investigation materials,>* families of the
Sandy Hook shooting victims are nearing an
agreement to resume their defamation lawsuits against
conspiracy theorist Alex Jones and his Infowars site
following a delay caused by its bankruptcy filing. As
stated in the above-cited work, the families have
sought various ways to resume the litigation against
Jones, arguing that the Chapter 11 bankruptcy
proceeding should be dismissed. Ryan Chapple,
a lawyer representing the families suing Jones in
Connecticut, stated that they believe the bankruptcy
proceedings are illegitimate. Chris Mattei, another
attorney representing the Sandy Hook families in
Connecticut, called the bankruptcy “a sham ...
orchestrated by Mr. Jones to delay accountability
before a jury”.» “They’ve decided that they don’t
want to participate in these Chapter 11 cases,”
Infowars’ lawyer Kyung Lee said during a court
hearing.” “We’re fine with that, and we just want to
make sure that’s documented and that it’s accurately
described in detail so that they’re no longer creditors”,
Lee added, noting that he had been attempting for the
last two weeks to reach an agreement with the families,
saying there is “a lot of distrust and we’re trying to
bridge that gap.””” The families chose to drop from
their lawsuits against the Infowars entities that filed
for Chapter 11, he said, citing the time commitment
and financial burden of continuing the fight.?® Neither
Jones nor his company, Free Speech Systems, has
filed for bankruptcy protection despite being
defendants in the defamation suits. Lee stated that the
bankruptcy case would continue because it involves
other creditors that have “nothing to do” with Sandy
Hook.?”” The bankruptcy proceedings will differ from
when it was filed in April, he said but it is expected to
move toward a reorganization plan for the Infowars
properties under Chapter 11.%

As cited earlier in J. Randles’ contribution to the
case, the investigation materials indicate that Judge
Lopez has scheduled a May 27 hearing to consider
the families’ request to dismiss Infowars’ Chapter 11
case. However, the Chapter 11 filing temporarily
halted the Texas and Connecticut lawsuits. Jones was
held liable by default in September and November
by Texas and Connecticut courts, respectively, as
penalties for failing to comply with court-ordered
discovery requests for documents and information.

24 Randles, “Sandy Hook Families Close to Resuming Lawsuits
Against Infowars’ Alex Jones.”
» Ibid.
% Ibid.
27 Ibid.
2 Ibid.
» Ibid.
30 Ibid.

(3) Claimants. The writer D. Colli, previously
cited, found that one of the Texas lawsuits was filed
by Leonard Pozner and Veronique De La Rosa,
whose son Noah was killed in the shooting, while
two others were filed by Neil Heslin and Scarlett
Lewis, whose son Jesse was killed. Several other
families of the victims are also suing in Connecticut
on similar claims. An attorney for the parents of
6-year-old Jesse Lewis stated in an opening argument
that Jones, a webcast host, led a “vile campaign of
defamation” by spreading the false claim that the
massacre of 20 children and six staff members at
a Connecticut school was staged.*! “Mr. Jones was
continually churning out the idea that Sandy Hook
was fake,” Mark Bankston told jurors, saying Jones
was “patient zero” for the hoax theory.*

Bill Ogden, a Houston lawyer representing four
parents in the Texas cases, said Jones and Infowars
had failed to turn over documents for the past few
years.”* “My clients have and continue to endure
Defendants’ 5-year campaign of repulsive lies,”
Ogden said in a statement, quoting the judge’s
ruling.’* “We believe the Court hit this nail on the
head when it considered Alex Jones’ and Infowars’
bad faith approach to this litigation,” Ogden said
citing Jones’ public threats and his professed belief
that these proceedings were “show trials”.> The
families’ lawyers have accused Jones, who did not
file for personal bankruptcy, of placing certain
media assets in Chapter 11 to avoid being held
accountable for falsely claiming that the 2012
school shooting was a hoax.*

Heslin and Lewis, the parents of 6-year-old Jesse
Lewis, sued Jones and his media company, Free
Speech Systems, over the harassment and threats
they have faced for years because of Jones’ claims
on his Infowars website.?” The father of a 6-year-old
victim of the Sandy Hook Elementary School
shooting testified on Tuesday that conspiracy
theorist Alex Jones had made his life a “living hell”
by pushing false claims that the murders were
a hoax.*® In over an hour of emotional testimony,
during which he often fought back tears, Neil Heslin
said he had endured online abuse, anonymous phone
calls, and harassment in public.’® “What was said

31 J. Vertuno, “Alex Jones: Sandy Hook was “100% real”,” USA4
Today (Arlington, Va.), 2022, 06.

32 Ibid.

3 Colli, “Judge Rules Against Alex Jones in Sandy Hook
‘Hoax’ Cases.”

3 Ibid.

3 Ibid.

3¢ Randles, “Sandy Hook Families Close to Resuming Lawsuits
Against Infowars’ Alex Jones.”

37 “Sandy Hook Dad Says Alex Jones Made His Life a “Living
Hell”: TEXAS,” The Atlanta Journal-Constitution (2001),2022, A10.

% Ibid.

39 Ibid.
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about me and Sandy Hook itself resonates around
the world,” Heslin said. “As time went on, I truly
realized how dangerous it was. ... My life has been
threatened. I fear for my life, I fear for my safety.”*
Heslin said his home and car had been shot at, and
his attorneys stated on Monday that the family had
an “encounter” in Austin since the trial began and
has been in isolation under security.*!

(4) Defendants. Alawyer for Jones acknowledged
during his opening statement that Infowars had
spread false information and said Jones lost millions
of viewers after being de-platformed on social media
in 2018 because of it. As stated in the above-
mentioned work by J. Vertuno, “He regrets what he
did, and he’s paying a price for it,” Federico Andino
Reynal said. Jones and his lawyer in Connecticut,
Norman Pattis, criticized the Texas judge’s ruling in
a statement on the Infowars website.*? “It takes no
account of the tens of thousands of documents
produced by the defendants, the hours spent sitting
for depositions, and the various sworn statements
filed in these cases,” they said. “We are distressed by
what we regard as a blatant abuse of discretion by the
trial court. We are determined to see that these cases
are heard on their merits.”” Jones’s lawyers have
denied the defamation allegations and argued his
comments about the school shooting were protected
by free-speech rights.* His lawyers have denied the
bankruptcy was filed in bad faith and said that
Chapter 11 was the appropriate forum for settling the
families’ legal claims.*

Jones’ lead attorney, Andino Reynal, winked at
his co-counsel before leaving the courtroom. He
declined to comment on the verdict.* In a video
posted on his website Thursday night, Jones called
the reduced award “a major victory”.*” “T admitted
I was wrong. I admitted it was a mistake. [ admitted
that I followed disinformation but not on purpose.
Iapologized to the families. And the jury understood
that. What I did to those families was wrong. But
I didn’t do it on purpose,” he said; the award was
“more money than my company and I personally
have, but we are going to work on trying to make
restitution on that,” Jones said.*®

40 “Sandy Hook Dad Says Alex Jones Made His Life a “Living
Hell”: TEXAS.”

4 Tbid.

4 Colli, “Judge Rules Against Alex Jones in Sandy Hook
‘Hoax’ Cases.”

4 TIbid.

4 Tbid.

4 Randles, “Sandy Hook Families Close to Resuming Lawsuits
Against Infowars’ Alex Jones.”

4 “Alex Jones Ordered to Pay Sandy Hook Parents More than
$4M; First Time Infowars Host Held Financially Accountable for
Lies,” Toronto Star, 2022, A12.

47 Tbid.

4 TIbid.

(5) Court. On Thursday, a Texas jury ordered
conspiracy theorist Alex Jones to pay more than
US $4 million — significantly less than the
US $150 million being sought — in compensatory
damages to the parents of a six-year-old boy killed in
the Sandy Hook massacre, marking the first time the
Infowars host has been held financially liable for
repeatedly claiming the deadliest school shooting in
U.S. history was a hoax. The parents had sought at
least US $150 million in compensation for defamation
and intentional infliction of emotional distress, but
Jones’ attorney asked the jury to limit damages to
US $8 — one dollar for each of the compensation
charges they are considering — and Jones himself
said any award over US $2 million “would sink us”.*

A Connecticut judge has ruled against him in
a similar lawsuit brought by other victims’ families
and an FBI agent who worked on the case.’® He has
also been involved in another trial in Austin.

Judge Maya Guerra Gamble admonished Jones
for not being truthful during his testimony there when
he said he was bankrupt and had complied with plain-
tiffs” requests for information before the trial. “It
seems absurd to instruct you again that you must tell
the truth while you testify,” she said, “Yet here
I am.”' A Texas judge has found Infowars host and
conspiracy theorist Alex Jones liable for damages in
three defamation lawsuits brought by the parents of
two children killed in the Sandy Hook Elementary
School massacre over his claims that the shooting
was a hoax.>? Judge Maya Guerra Gamble in Austin,
home of Infowars, entered default judgments against
Jones, Infowars, and other defendants for what she
called their “flagrant bad faith and callous disregard”
of court orders to turn over documents to the parents’
lawyers. Justice Guerra Gamble said in her rulings
that she was defaulting Jones and the other defen-
dants after an “escalating series of admonishments
by judges, monetary fines and other actions was
ineffective in getting the defendants to turn over
documents.”? The rulings were issued on Monday
and released on Thursday.*

In 2019, Jones was ordered by another Texas
judge to pay US $100,000 in legal fees to Heslin’s
lawyers for disregarding a court order to produce
witnesses.”> Jones was also sanctioned in the
Connecticut cases for violating numerous orders to
turn over documents and for an angry outburst on

4 Ibid.

50 Tbid.

51 Vertuno, “Alex Jones: Sandy Hook was “100% real”.”

52 Colli, “Judge Rules Against Alex Jones in Sandy Hook

‘Hoax’ Cases.”

53 Tbid.

54 Tbid.

55 Tbid.
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his web show against an attorney for some of the
victims’ relatives.* A judge barred Jones from filing
a motion to dismiss the case — a ruling that was
upheld after being appealed to the U.S. Supreme
Court, which declined to hear his appeal in April.%’
The total amount awarded in this case could serve
as a precedent for the other lawsuits against Jones
and underline the financial threat he’s facing.*® It also
raises new questions about the ability of Infowars —
which has been banned from YouTube, Spotify, and
Twitter for hate speech — to continue operating,
although the company’s finances remain unclear.*
Problem Assessment. In the digital age, our
private lives are increasingly vulnerable to public
exposure. Perhaps, most harmful is the permanence
of information published on the internet.®® As is often
the case when a debate intensifies, extreme voices
dominate the conversation. This demonstrates
journalists’ use of frame-changing to tell the story,
which can potentially impact how the audience
makes sense of the event.®! School shootings often
provoke heightened emotional turmoil, as they are
intentional mass casualty events targeting some of
society’s most vulnerable members — students.®
Hooks’ systemic framework helps understand how
mass school shootings can occur in a democratic
society where citizens are simultaneously rendered
powerless to respond effectively with policy and
legislation.®* For instance, when the Sandy Hook
shooting occurred, initial media reports incorrectly
identify the shooter as Ryan Lanza, Adam Lanza’s
brother.®* Many media organizations rushed to locate
Ryan Lanza’s Facebook account and published his
photo along with other personal information.®> His
picture was widely circulated on news screens and
media web pages, and within five hours, his Facebook

% Colli, “Judge Rules Against Alex Jones in Sandy Hook
‘Hoax’ Cases.”

37 Ibid.

% “Alex Jones Ordered to Pay Sandy Hook Parents More than
$4M.,” Toronto Star, 2022.

¥ Ibid.

% Colin J. A. Oldberg, “Organizational Doxing: Disaster on the
Doorstep,” Colorado Technology Law Journal 15,no0. 1 (2016): 198.

o1 Schildkraut and Muschert, “Media Salience and the Framing
of Mass Murder in Schools,” 34.

2 Kevin Wombacher, Emina Herovic, Timothy L. Sellnow, and
Matthew W. Seeger, “The Complexities of Place in Crisis Renewal
Discourse: A Case Study of the Sandy Hook Elementary School
Shooting,” Journal of Contingencies and Crisis Management 26,
no. 1 (2018): 168, https://doi.org/10.1111/1468-5973.12186.

9 Kirsten T. Edwards and T. Elon Dancy, “Learning with Sandy
Hook: Mass Violence in Educational Settings-An Editorial
Commentary,” Journal of Curriculum and Pedagogy 10, no. 2
(2013): 107, https://doi.org/10.1080/15505170.2013.849624.

% The research notes that not all shifting is done with trustful
rationales is consequential.

% Dan Berkowitz and Zhengjia Michelle Liu, “Media Errors
and the “Nutty Professor””: Riding the Journalistic Boundaries of the
Sandy Hook Shootings,” Journalism (London, England) 17, no. 2
(2016): 160, https://doi.org/10.1177/1464884914552266.

photo had been shared nearly 10,000 times.% Since
the Sandy Hook shooter committed suicide, anger
could not be could not be alleviated by the expectation
of justice through the legal system.®” Conspiracy
theorists verbally and psychologically attacked
participants of the tragedy and engaged in theft and
property destruction. Accordingly, Alex Jones is
widely recognized as a conspiracy theorist, known
for his controversial rants — including the claim that
the increase in the number of gay people is due to
a government-run chemical warfare operation.®® In
1999, he created Infowars, a far-right, conspiracy-
driven website featuring his radio show, rants, and
controversial theories. One of his most infamous
claims on the website is that the 2012 Sandy Hook
school shooting — which resulted in multiple deaths —
was a hoax. As a result, some victims were publicly
accosted and received hate emails, and phone calls or
letters denying the deaths of their loved ones.® Those
threats were both terrifying and retraumatizing,
leading some participants to consider the “truthers”
dangerous. This intensified the participants’ trauma
and anger, forcing them to disconnect phone lines,
change numbers, and hide from an intrusive media
that seemed solely interested in headlines: “We go
out of our back door, and we walk around to the front,
and we just get hit with this wall of photographers. ..
And they were taking pictures, and we were trying to
move past them, and it was just so invading.””® “My
experience of living as a free person in America is
gone. | do not live as a free person in America. [ am
a tragic public figure.””!

% Diana Soliwon and Steven Nelson, “Was an Innocent Person
Wrongly Identified as Ryan Lanza Responsible for the Connecticut
Elementary School Shooting?,” U.S. News & World Report, 2012,
December 14, http://www.usnews.com/news/articles/2012/12/14/
wasan-innocent-person-wrongly-identified-as-ryan-lanza-
responsible-for-connecticut-elementary-school-shooting.

7 Craig Rood, ““Our Tears Are Not Enough”: The Warrant of
the Dead in the Rhetoric of Gun Control,” The Quarterly Journal of
Speech 104, no. 1 (2018): 51, https://doi.org/10.1080/00335630.201
7.1401223.

8 Beth Shilliday, “Alex Jones: 5 Things to Know about Man
Ordered to Pay Sandy Hook Parents More than $45M,” Hollywood
Life, 2022, http://ezproxy.its.uu.se/login?url=https://www.proquest.
com/magazines/alex-jones-5-things-know-about-man-ordered-pay/
docview/2698976717/se-2. Also, according to the mentioned work
of Shilliday, in 2020, Alex Jones made headlines for going on
a tirade about food supply shortages during the coronavirus
pandemic and claiming to eat his neighbors to feed his family. Alex
is banned on virtually all social media platforms; Alex has proven to
be anti-LGBTQ; Alex has claimed that former First Lady Michelle
Obama is a ‘man’.

% Note individuals or parties occasionally abuse the internet to
spread false announcements or encounter cyber trolling. It is
expected to strong-arm someone and make them feel vulnerable. In
such matters, the legal system ought to moderate and hold those
accountable for their moves.

0 Joanne Cacciatore and Sarah F. Kurker, “Primary Victims of
the Sandy Hook Murders: ‘I Usually Cry When I Say 26°,” Children
and Youth Services Review 116 (2020), https://doi.org/10.1016/j.
childyouth.2020.105165.

I Ibid.
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Research has shown, that the media coverage of
Sandy Hook focused more on the victims than the
shooter, with very little information about Adam
Lanza or the investigation released, particularly in
the first week of coverage.” This shift in focus from
the shooter to the victims aligns with the concept of
the ‘worthy victim’,” where individuals deemed
most newsworthy receive increased media atten-
tion. However, advancements in technology have
accelerated media content production, often bypass-
ing traditional gatekeepers to disseminate informa-
tion more rapidly. As a result, the media camped
outside families” homes, accosted them publicly,
and displayed a blatant disregard for their tragedy.
They even engaged in predatory behaviors, such as
paying neighbors for photos and using Freedom of
Information Act (U.S.) requests to obtain crime
scene images.”* There is more than mere hypocrisy
or political strategy at play here. As personal as they
may be, tragedies like terrorist attacks or mass
shootings are also experienced as collective traumas,
often necessitating joint action for meaningful
change.” These issues contribute to various societal
problems, including violent crime. They are often
intangible, offering no clear “bogeyman” in the
parlance of moral panic theory, making them
particularly difficult to address.”® During the trial,
Jones admitted that it was “absolutely irresponsible” to
recklessly claim that the school shooting had been
staged to promote stricter gun control measures.”’

2 As strength be foreseen, when a paucity of official reports
narrows media news, this occasionally rules to true-to-life errors that
appear originally trustworthy but finally are discovered to be untrue
as more facts surface. This can clarify the descent in extent on the
next days of the event since the public requested straight information
about the shooting, but journalists gathered the initial details and
pieced together the story through personal details of victims,
shooters, etc. participants.

3 Note this study, therefore, considers that highly publicized
school shootings may not have a meaningful effect on people’s
perceptions of safety or senses of fear otherwise.

™ Schildkraut and Muschert, “Media Salience and the Framing
of Mass Murder in Schools,” 36.

> Christopher M. Duerringer, “Dis-Honoring the Dead:
Negotiating Decorum in the Shadow of Sandy Hook,” Western
Journal of Communication 80, no. 1 (2016): 94, https://doi.org/10.1
080/10570314.2015.1116712.

6 Malte Elson and Christopher J. Ferguson, “Gun Violence and
Media Effects: Challenges for Science and Public Policy,” British
Journal of Psychiatry 203,n0. 5 (2013): 323, https://doi.org/10.1192/
bjp.bp.113.128652.

7 Ibid. Also, in contrast, based on the work of Michelle Salazar
Pérez: “When protectionist viewpoints of children are problematized,
however, they compel us to look beyond hegemonic reasoning that
suggests teachers need guns to defend schools and interrogate
underlying neo-conservative agendas promoted by the right-wing,
religious doctrines, and organizations like the National Rifle
Association (NRA). Objectifying children as commodities in need
of protection mirrors the perspective of many politicians and
neoliberal childhood advocacy groups who view younger human
beings as either monetary assets or hindrances to our economy.
Although perspectives critical of the NRA were minimal, one other
article ran a story that questioned the motives of retailers and
manufacturers using the tragedy at Sandy Hook to increase gun

Thus, framing people as the problem alters the
terrain of the critical discussion in two ways: first, it
shifts the focus from guns to individuals.” If ‘they’
are the problem, then gun regulation would not
resolve the issue.” Second, the use of ‘they’ estab-
lishes acceptable expertise in the critical discussion.
If ‘they’ are part of the problem, then ‘we’ must not
trust their reasoning.®® The faces and names of the
Sandy Hook Elementary victims are immortalized
and forever etched into the American conscious-
ness.’! Similarly, the number of individuals who
would need to be monitored to avoid another Sandy
Hook would easily overload any joint mental health
and law enforcement effort.®?

According to the Pew Research Center for the
People and the Press of 2012, Sandy Hook was the
second most closely followed story of the year,
falling only a few percentage points behind the 2012
Presidential election.®® The case study examines
whether the use of social media in reporting remains
a matter of professional ethics or whether it primarily
serves as a tool for maintaining the news media’s
authority.® Some parties viewed the media as
a double-edged sword — potentially useful for advocacy
efforts, yet often contentious. Against this backdrop,
incidents like Sandy Hook are framed as uniquely
tragic, prompting heightened public interest,
empathy, and investment.* To that extent, attempts to
deny that these crime victims ever lived are clearly
as excruciatingly painful as they are bizarre.®

Harms that once might have faded with memory
are now permanently enshrined in the digital
world.?” To mitigate the risks of doxing, it is crucial

sales” (Michelle Salazar Pérez, “God Bless Texas. God Bless the
NRA: Problematizing Texas Teachers as Armed Protectors in the
Aftermath of Sandy Hook,” Cultural Studies, Critical Methodologies
17,1n0.2(2017): 142-6, https://doi.org/10.1177/1532708616664232).

78 Justin Eckstein and Sarah T. Partlow Lefevre, “Since Sandy
Hook: Strategic Maneuvering in the Gun Control Debate,” Western
Journal of Communication 81, no. 2 (2017): 235, https://doi.org/10.
1080/10570314.2016.1244703.

" Ibid.
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81 Cassandra Chaney and Ray V. Robertson, “Media Reporting
of the “Sandy Hook Elementary School Angels”,” The Journal of
Pan African Studies 6, no. 5 (2013): 103, https://www.jpanafrican.
org/docs/volono5/6.5-Chaney.pdf.

8 Patrick W. Corrigan, “Understanding Breivik and Sandy
Hook: Sin and Sickness?,” World Psychiatry 12, no. 2 (2013): 174-5,
https://doi.org/10.1002/wps.20041.

8 Schildkraut and Muschert, “Media Salience and the Framing
of Mass Murder in Schools,” 36.

8 Berkowitz and Liu, “Media Errors
Professor”,” 161.

85 Marc Lamont Hill, “‘This Shouldn’t Happen Here’: Sandy
Hook, Race, and the Pedagogy of Normalcy,” Journal of Curriculum
and Pedagogy 10, no. 2 (2013): 110, https://doi.org/10.1080/155051
70.2013.849625.
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to exercise caution and apply common sense. Mass
shootings — especially those involving children in
schools — generate intense media coverage, as
audiences seek not only factual details but also
a deeper understanding of the social implications of
such tragedies.® The timeline for the Sandy Hook
shooting was impacted by misinformation initially
provided by the police. Because officials gave
journalists incorrect details — such as the shooter’s
identity and the number of fatalities — only to later
retract them, broadcasters in the second phase were
forced of coverage had to prioritize information
gathering and fact-checking far more than they would
in a typical crisis coverage.*” When breaking news
unfolds, media outlets often rush to report information
to the public. However, in their haste, accuracy can
sometimes be compromise in the pursuit of being
first. In addition, journalists experienced in covering
school shootings sought expert opinions on gun
control and mental illness much earlier than
expected — starting in the first stage of coverage
during Sandy Hook rather than the third, as Graber
had predicted.” Regardless, journalists soon corrected
early inaccuracies and became more mindful of
verifying facts before shaping the narrative.

Thus, four main consequences of doxing
emerged fromthe qualitative data: 1) biopsychosocial
effects, 2) coping and support, 3) community and
systems responses, and 4) actions.” The initial lack
of information released by the police and medical
examiner after the Sandy Hook shooting, coupled
with increased fact-checking, likely contributed to
the reduction of information shared in the media. An
ultra-conservative radio show host and prominent
conspiracy theorist, Alex Jones, was ordered to pay
over US $45 million in punitive damages to the
parents of a 6-year-old boy murdered in the 2012
Sandy Hook school shooting. This ruling followed
an earlier award of US $4.1 million in compensatory
damages to the same parents.” This outcome reflects
society’s ongoing struggles with value conflicts.
The discourse — and at times discord — following
school massacres underscores deeply embedded
social tensions that often surface in public debate.”

8 Schildkraut and Muschert, “Media Salience and the Framing
of Mass Murder in Schools,” 36.

8 Danielle Deavours, “Written All Over Their Faces: Neutrality
and Nonverbal Expression in Sandy Hook Coverage,” Electronic
News (Mahwah, N.J) 14, no. 3 (2020): 136, https:/doi.
org/10.1177/1931243120954855.
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1" Cacciatore and Kurker, “Primary Victims of the Sandy Hook
Murders: ‘I Usually Cry When I Say 26°,” 2.

2 Corrigan, “Understanding Breivik and Sandy Hook: Sin and
Sickness?”

3 Schildkraut and Muschert, “Media Salience and the Framing
of Mass Murder in Schools,” 36.

Ultimately, research suggests the problem is an
occurrence involving significant doom in intention
once associated with an environment. Societies or
neighbourhoods must redefine their relationship with
affected areas, particularly in cases involving doxing.
If a building is destroyed, does its meaning disappear
as well?** When a structure is removed from a place,
the location makes new rhetorical meaning easier to
demonstrate.” This explains why crises that involve
physical destruction are often more conducive to
discussions of renewal and rebuilding.’® Transforming
the connotation of an extant area left standing behind
a predicament that may demand multiple reconstruc-
tions of sense over a longer duration to be adequate.
This suggests that policymakers should consider
timing carefully. While a societal event may spark
interest in a topic, ironically, it may not be the ideal
moment to discuss significant policy changes.”’

The words we use to describe people, actions, and
views not only shape our perceptions but also
reinforce in-group and out-group frontiers. Along
with the address itself, we bear the media through
which these pictures cross. In the past, media agencies
used gatekeepers to fact-check information and
determine the most critical details. Today, an effective
way to combat doxing is through continuous
awareness training and education campaigns. A
comprehensive approach to preventing doxing can be
integrated into an organization’s overall information
systems risk management program. Without such
safeguards, media errors will likely persist and
escalate, further eroding public trust in journalism
and its cultural authority.”® Organizations may also
designate a media relations team to manage their
public exposure and establish clear policies on the
types of work-related information that can be shared
online. Human resource professionals should assess
the digital footprints of prospective applicants,
particularly for supervisory and executive roles. On
the other hand, preventing and punishing doxing may
involve substantial revisions to existing data privacy
laws; however, such amendments could update these
laws to match modern technology and its use.” Not
only would the amendments improve privacy on the

% Wombacher, Herovic, Sellnow, and Seeger, “The
complexities of place in crisis renewal discourse,” 167.
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% TIbid.

97 Nir Menachemi, Saurabh Rahurkar, and Mandar Rahurkar,
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Public Health and Surveillance 3, no. 1 (2017): 8, https://doi.
org/10.2196/publichealth.6033.
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internet, but they might also address cybersecurity
concerns.'®” Therefore, the remedy for the conse-
quences of doxing is cyber liability coverage, which
would help in three ways:

1. Loss or damage of data: covers costs incurred
due to lost, stolen, corrupted, or damaged data,
including compensation claims, fines, investigations,
remediation, or recovery costs.

2. Cyber extortion: protects against threats from
hackers or ‘hacktivists’ who may disrupt your busi-
ness by introducing viruses or shutting down your
website unless you pay them. This also includes
threats to inject defamatory material into your
online presence or release confidential information.

3. Command and control: provides specialized
knowledge to manage the incident and minimize
disruption to the business. This covers costs
associated with external PR agencies, communica-
tion with customers, clients, suppliers, regulators,
and Credit Protection Services for affected parties.'”!

Another effective anti-doxing measure is
insurance — the way forward to protect against being
doxxed. As people increasingly rely on cyberspace to
provide services, organizations must understand their
exposure to cyber risks and consider insurance as
a control mechanism to protect against losses. There
are two types of cyber liability insurance policies:
first-party and third-party liability insurance. The
first-party insurance impacts the business’s ability to
operate, while third-party insurance may damage the
reputation and brand of all parties involved.

1. First-party insurance: protects the insured
organization’s assets, such as data breaches involving
their information and services, business interruption
due to network or system failure, theft of digital
assets, cyber extortion, and reputational damage.

2. Third-party liability: protects against cyber
risks that put customer or partner information at
risk, such as a website hack exposing customer
credit card details or an IT Cloud provider experi-
encing an outage resulting in loss of client informa-
tion. This coverage also includes indemnification
against losses from investigations, defence costs,
fines, and compensation for affected customers.'®?

Cyber operations do not affect target audiences
in a vacuum but are subject to local conditions that
filter their reception and mediate their efficacy.!®

1901, “Data Privacy in the Cyber Age.”

101 Babak Akhgar, Francesca M. Bosco, Steve Elliot, Priya
Kumaraguruparan, Benjamin Rearick, Mark Rogers, and Andrew
Staniforth, Cyber Crime and Cyber Terrorism Investigator’s
Handbook (Elsevier, 2014), 228.

12 Tbid., 223-4.

103 Isabella Hansen and Darren J. Lim, “Doxing Democracy:
Influencing Elections Via Cyber Voter Interference,” Contemporary
Politics 25, no. 2 (2019): 151, https://doi.org/10.1080/13569775.20
18.1493629.

Therefore, strategies must be in place that individuals
and organizations can use to mitigate the risk of
doxing attacks. Moreover, in the view of the study,
doxing is often used to cause personal and emotional
damage rather than targeting high-security
information. Data breaches often lead to doxing
attacks, where personal information is exposed to
the public. Such attacks are frequently complemented
by hacking into databases for information that is not
readily available on the internet. Organizations face
challenges in controlling posts on personal social
media, blogs, and chat platforms. Individuals often
post information online without considering the
potential impact on their privacy and security. Some
may post to brag, critique, or seek approval from
their online connections or the broader internet
community. These types of posts often provide the
most useful material for doxing attacks. In many
instances, attackers begin with low-hanging fruit —
easily accessible information found online — which
serves as foundational research or reconnaissance
for the attack.

Research Results. Doxing carries the invariant
markers of public disillusionment, nervousness, and
textures of betrayal. The limited information released
about the Sandy Hook shooting in the initial media
coverage can be attributed to both the restricted flow
of information by the police and violent media
examiners'® and the increased scrutiny of facts.
Traditionally, media agencies relied on gatekeepers
to verify information and prioritize the most critical
details. The study has shown that public disclosures
of the past were more easily forgotten, such as
a newspaper article whose audience was limited to
a geographic region on a specific day, and required
tedious sifting through library records.'®® With the
advancement of technology, media production now
demands a quicker and more immediate response,
often necessitating bypassing gatekeepers to
disseminate information.!%

104 Tt is suggested in the work of Elson and Ferguson: “If we are
concerned about aggressive behaviour or violent crimes precipitated
by violent media, we should consider discontinuing investigations
of media uses and effects in samples mostly consisting of college
students. Studying media-use patterns of offenders and those who
have committed acts of violence against people or property instead
could potentially yield highly interesting insights to our
understanding of how and when violent media pose a risk” (Elson
and Ferguson, “Gun violence and media effects: challenges for
science and public policy,” 323).

15 QOldberg, “Organizational
Doorstep,” 198.

1 Thus, as appointed Brett Lunceford: “Becoming a loving
resistance fighter requires a kind of informed skepticism; one must
critically assess the information that is given to us and how it is
disseminated. Becoming a loving resistance fighter requires that one
become aware and vigilant, which brings us back to the crap detectors
mentioned at the beginning of this talk” (Brett Lunceford, “Crap
Detection and the Continuing Need for Media Ecology,” ETC:
A Review of General Semantics 75, no. 1-2 (2018): 99-100).
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Therefore, to support responsible behavior on
the internet and advocate for internet governance,
the study offers a classification of doxing-related
issues in the Sandy Hook scenario, where the quality
of doxing coverage is uneven, with significant gaps
and unresolved concerns:

(a) Identity theft

According to the research done, on the first day of
the Sandy Hook shooting, the news mistakenly said
that Ryan Lanza, Adam Lanza’s brother, was the
perpetrator. They showed Ryan’s picture on TV and
online, and lots of people shared it on Facebook.
However, within five hours, the error was corrected.
Journalists then started being more careful about
verifying information before reporting it. That’s why
there was less news about it on the second day. One
key takeaway from the commentary on Newtown
media coverage is that adopting social media as part
ofajournalist’s toolkit requires revisiting journalism’s
fundamental principles — those elements that help
define the professional paradigm.'”’

(b) Armed conflict

Second, front-page stories in the New York Times
and Education Week documented a national rush to
increase the number of armed officers on school
campuses throughout the country — raising alarms
from some critics who say more police inevitably
mean more students are cited for nonviolent crimes
and funneled from school into the juvenile justice
system.'”® One measure of perceived school safety,
as tracked by the National Center for Education
Statistics, is the extent to which students fear being
attacked or harmed while at school, on the way to or
from school, or in other places away from school.!”

Furthermore, while all gun deaths prompt some
level of public grief and anxiety, the discourses
surrounding the Sandy Hook tragedy were marked by
a heightened sense of concern over a town that, was
seen as particularly undeserving of violence.!?
Specifically, the discourse immediately following the
shooting in Newtown focused primarily on the debate
between gun ownership and gun control, with
a secondary focus on the victims’ coverage.'!! Searches
for firearm types, the most common firearm-related
queries, showed the least relative change after the

17 Berkowitz and Liu, “Media Errors and the
Professor”,” 163.

198 Brydolf, “Preparing for the Unthinkable: School Safety after
Sandy Hook,” 6.

19 Benjamin W. Fisher, Maury Nation, Carol T. Nixon, and
Sarah Mcllroy, “Students’ Perceptions of Safety at School After
Sandy Hook,” Journal of School Violence 16, no. 4 (2017): 350,
https://doi.org/10.1080/15388220.2015.1133310.

119 Hill, ““This Shouldn’t Happen Here’: Sandy Hook, Race,
and the Pedagogy of Normalcy,” 110.

' Schildkraut and Muschert, “Media Salience and the Framing
of Mass Murder in Schools,” 31.

“Nutty

shooting incident, with a 50.06 % increase in the
proportion of user searches.!? In contrast, the law
category of search queries after the shooting incident
had a 535.47% increase in the proportion of searches,
even though it was the least searched.'

Although users searching for gun types
(+61.02 %) or ammunition (+173.15 %) were more
likely to visit retail content on commercial entity
websites after the shooting incident, a greater
proportion (+1054.37 %) visited news content on
commercial entity websites related to the shooting
incident.!'* Law-related searches, however, had
a higher proportion of visits to websites with

educational  content from  non-commercial
organizations (+702.70 %), commercial entities
(+484.20 %), and  educational institutions
(+593.97 %)."S  Importantly, when examining

changes in bicycle-related search terms (the
counterfactual) before and after the incident, we
observed a relatively modest decrease in overall
searches (—8.64 %)."'® Additionally, the results show
considerable heterogeneity in the impact of Sandy
Hook on firearm sales per 100,000 people across
states, ranging from zero in Maryland to 2,500 guns
per 100,000 residents in New Hampshire.!'”

(c) Political questioning

The analysis was also enraged at politicians who
were simply exploiting the dead and victims’ families
for no purpose other than political profit.!'® Research
has shown that, despite discussions among politicians,
none of the proposed gun control measures were
passed, and there has yet to be a substantial response
to the shooting. From the advocacy perspective, more
people visited the websites of gun rights groups than
those of gun control groups. Additionally, websites
with a lower ratio of investment in advocacy
experienced the greatest percentage growth from
after the pre- to post-incident period.

Furthermore, a study questioned whether it’s
justifiable to dox somebody who has not violated
any laws but merely holds a controversial opinion.
For example, according to scholarly research,'” on

12 Menachemi, Rahurkar, and Rahurkar, “Using Web-Based
Search Data to Study the Public’s Reactions to Societal Events: The
Case of the Sandy Hook Shooting,” 4.

113 Ibid.

114 Ibid.

115 Tbid.

116 Tbid.

7 Phillip B. Levine and Robin McKnight, “Firearms and
Accidental Deaths: Evidence from the Aftermath of the Sandy Hook
School Shooting,” Science (American Association for the
Advancement of Science) 358, no. 6368 (2017): 1324-28, https://
doi.org/10.1126/science.aan8179.

18 See Duerringer, “Dis-Honoring the Dead: Negotiating
Decorum in the Shadow of Sandy Hook.”

19 Ning, Shao, Yang, and Tyldesley, Social Perspective an
Intermediate-Advanced Chinese Course, 99—100.
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August 26, 2012, a major traffic accident occurred on
a long-distance bus in Yan’an City, Shaanxi Province,
resulting in 36 deaths and 13 injuries. Yang Dacai,
a Shaanxi Province official, was instructed to rush to
the accident scene. However, a news photo showed
Yang smiling at the tragic accident scene, which
immediately sparked outrage among netizens.
Subsequently, the ‘smiling official’ became the target
of doxing. As a result, netizens found photos of him
wearing watches of different brands and styles, many
of which were luxury goods. During this period,
netizens also discovered that he had as many as
11 watches with a total value exceeding 200,000 yuan.
Thus, he was given the title ‘Watch Uncle.” The
anti-corruption department, therefore, launched an
investigation into his alleged corrupt activities.

The results of online anti-corruption campaigns
have put officials in the public spotlight, as in the
case of “Watch Uncle’ Yang Dacai, who was found
guilty of disciplinary violations and corruption
during his tenure. Yang Dacai was dismissed from
all positions in the Communist Party and sentenced
to 14 years in prison. In this regard, while some
argue that doxing is a necessary tool for holding
public figures accountable, others question its
ethics and legality when used against private
individuals who hold controversial opinions but
have not broken any laws.

Thus, online vigilantes often engage in doxing to
express their objections and harass their targets.
They strive to expose misconduct by the person they
have identified, believing that individual should
face public scandal for it.

(d) Cyber trolling

Based on the study, very little significant
information was released by the media about Adam
Lanza or the investigation, particularly in the first
week of coverage.'? Instead, the media focused on
telling the stories of heroic educators and the tragic
losses of innocent children.'?! Thus, the media has
provided people with a powerful platform to share
information, but it also puts personal information
at risk. The continual reframing of the story allows
the media to highlight different aspects of the
narrative, typically resulting in fresh content and
increased viewer engagement.'?* Besides differences
in framing at various levels for the aggregate data
set, the analysis also revealed that the framing
evolved over the lifespan of the events.'?* Cases of
doxing or other cyberbullying incidents may

120 Schildkraut and Muschert, “Media Salience and the Framing
of Mass Murder in Schools,” 37.

121 Tbid.

122 Tbid., 25.

123 Ibid., 33.

jeopardize the professional or personal reputations
of victims.'* Common cyberbullying incidents on
social media platforms may include direct attacks,
such as shaming and denigration, in which social
media users troll individuals to silence, publicly
embarrass, or discredit them.'” To illustrate the
issue, since the relatives of the victims in Newtown,
Connecticut, were commonly affluent and well-
educated, the media extrapolated that the wealthy,
intellectual, and hard-working were less deserving
of death than the poor, who are typically depicted as
a societal burden reliant on government aid.

(e) Professional practice gaps

Fifth, a study of the first 30 days of coverage of
the Sandy Hook case demonstrated that the media
exploited continual scaffolding switching, mainly
with respect to communicating on the spatial level,
to accentuate diverse facets of the story that let the
media uphold the case as fresh, which again fulfilled
the audience’s appetite to swallow untouched and
distinctive facets of the tale.'?

An inadequate flow of data components to the
reporting media was teeming with errors that
divulged a chink in journalistic quality that ought to
be fixed. Iconic in this fuss was Florida Atlantic
University (FAU) communication professor James
Tracy, anointed by one Miami newspaper columnist
and heralded by Carl Hiaasen, who, about a month
after the Sandy Hook shootings, wrote an opinion
piece titled ‘Keep Nutty Professor Around as Case
Study’ referring to him as the ‘Nutty Professor’.'?’
And precisely as the cyclone of attackers subsided,
another menace arose against Prof. Tracy when the
news media had once again crossed the boundary of
professional technique. Similarly, the controversy
involved conspiracy accusations by media studies
when Prof. James Tracy, in his blog'?® ‘Memory
Hole’, was portrayed as a ‘media critic and
educator’. This isn’t just about Professor Tracy
himself. It serves as an example of how, when the
news media is accused of spreading false
information, it can have broader implications. This

124 Younes Karimi, Anna Squicciarini, and Shomir Wilson,
“Automated Detection of Doxing on Twitter,” Proceedings of the
ACM on Human-Computer Interaction 6, no. CSCW2 (2022): 2,
https://doi.org/10.1145/3555167.

1% Tbid., 10.

126 Similar situation happened with Columbine and other alike
school shootings. See Christopher M. Mosqueda, Melissa A. Heath,
Elizabeth A. Cutrer-Parraga, Robert D. Ridge, Aaron P. Jackson, and
Erica Miller, “Analysis of 48 Hours of Television News Coverage
Following the Columbine High School Shooting,” School
Psychology Review 52, no. 1 (2021): 57-71, https://doi.org/10.1080
/2372966X.2020.18704100.

127 Carl Hiaasen, “Keep Nutty Professor Around as Case
Study,” Tampa Bay Times, 2013, https:/www.tampabay.com/
opinion/columns/keep-nutty-professor-around-as-case-study/
1271614.

128 See at http://memoryholeblog.com
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wasn’t just a challenge to Tracy’s credibility, but
also a way of questioning the authority of the media
as a whole. If Tracy had not been a media educator,
his claims might have been written off as just
another conspiracy theory.

(f) Public health destruction

Every controversy prompts reactions among
targets and backers to some extent. In a righteous
hysteria, a segment of society regards -certain
demeanors or lifestyle choices of another group to be
a noteworthy menace to the community as a whole.
For instance, the research found that during the initial
phase of coverage, broadcasters didn’t interview
victims right away. Instead, journalists spoke'” with
community members, sharing personal stories that
were naturally more emotional and less impartial due
to the intense feelings involved. Nonetheless, when
excessively exaggerated, warnings about overt,
immediate issues such as media service can distract
from covert, underlying subjects deeply implanted
within the community, such as destitution or
inequality. For example, the effect of the tragedy led
to the Office for Victims of Crime (OVC),
a component of the Office of Justice Programs, U.S.
Department of Justice, to contact the New York
University Center for Implementation-Dissemination
of Evidence-based Practices Among States and
declare the entire town of approximately
27,560 residents as victims.'*°

Also, doxing can be linked to digital activism, as
some may believe it is a way to bring about social
change. Yet, internet vigilantism employs doxing,
where people who disagree with someone’s views
share their details online, leading to possible
defamation. Likewise, the extremes include those
that advocate banning the disclosure of any personal
information and those that say that all personal
information is already out there, arguing the privacy
is dead.”!' Sun Microsystems, for example, supports
privacy protection and is a member of the Online
Privacy Alliance, an industry coalition that promotes
the protection of individuals’ privacy online.'*
Privacy can be seen as a barrier that reduces the
spread of personal information, which makes it more
difficult and economically inconvenient to gain

129 Since broadcasters had covered previous (similar) school
shootings, they knew which subjects would keep their coverage
going. Because of this, the mass shooting was felt as a shared, public
tragedy worldwide. The media flocked to the small town of
Newtown/Sandy Hook to broadcast the unimaginable.

130 Hoagwood et al., “Developing a Sustainable Child and
Family Service System after a Community Tragedy: Lessons from
Sandy Hook,” 749.

131 John Vacca, Computer and Information Security Handbook
(2nd ed.) (Elsevier, 2013), 739.

132 Tbid.

access to it.!"*® The merit of the cyber-manhunt
phenomenon is to put privacy into a relative context,
avoiding the extremes that advocate either no friction
at all or excessive restrictions that completely halt the
flow of information.'**

(g) Inequality in tragedy treatment

In the end, besides doxing consequences provided,
the public responses reinforced two distinct notions
of normalcy among Black and White subjects.'?

Such approaches depart from the current historical
moment’s obsession with mass criminalization,
blame, and containment. These affordances are
routinely denied to Black killers like Christopher
Dorner, John Allen Muhammad, or Colin Ferguson,
for whom an equally compelling case for mental
illness could be made.!*

This disproportionate representation of White
subjects as innocent victims allows for the reification
of a racial subtext that renders other racial groups as
‘less innocent’ and therefore less worthy of our
collective outrage and protection.!*” The most visible
signpost of Black disposability is the contrast between
the discourses surrounding the violence of Sandy
Hook and spaces of violence against Black youth.!3
In quite literal terms, the commitment to protecting
and avenging White innocence has reinforced the
realities of Black disposability.'*

Taking all the above into consideration, doxing
has its evaluation driven by a discourse of digital
vigilantes'® about identity theft, armed trouble,
political campaigns, cyber trolling, media professional
practices, public health destruction, and inequality in
facing doxing. This not only kept the initial surge in
coverage going but also influenced where the doxing
originated.

Conclusions

Considering the research material and case
study, answers were provided as to what doxing is,
why it exists, and how unjustified it is.

13 Tbid., 740.

134 Tbid.

135 Hill, ““This Shouldn’t Happen Here’: Sandy Hook, Race,
and the Pedagogy of Normalcy,” 110.

13¢ Tbid.

157 Tbid.

138 Ibid., 110-1.

1 Tbid., 111.

140" According to Shaun Aghili, “Digital vigilantes are often
facilitating identity theft, cause reputational damage, extort money,
or gain information about individuals as a part of a hacking activity.
Examples include but are not limited to, legal names, aliases, birth
dates, passport numbers, Social Security numbers, personal
information related to immediate family members and friends,
health-related information, photos posted on social media or
company websites, current and previous employment status, various
types of contact information, degrees, schools attended, professional
certifications and memberships, hobbies, and banking, tax,
mortgage, and other credit-related information” (Aghili, “Doxing,”
in The SAGE Encyclopedia of the Internet, 2).
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Doxing is a willful practice where an individual’s
personal information is deliberately released to the
public on the internet by another party (doxer) with
the intent — as a necessary criterion — to cause
embarrassment, fear, intimidation, retribution, etc.
Eventually, in the information media, doxers
experience no fear or hindrance. Considering this
practice, the author concluded that doxing has the
following varieties:'!

(a) intended to withdraw someone from obscurity
or anonymity — deanonymizing doxing — involves
demonstrating the real-life identity of a person who
uses an incognito or pseudonymous identity,

(b) doxing that makes it easier to physically
locate someone — targeting doxing — involves
disseminating details that help the individual’s
physical location, such as their home address or
workplace, and

(¢) doxing that reveals personal data that
undermines the identified person’s credibility —
delegitimizing doxing — involves conceding
potentially discomfiting or scandalous facts about
the individual.

Furthermore, the doxing phenomenon has three
logical and necessary levels:

a. uncovering personally identifiable data,

b. releasing, and

c. announcing that information to such an extent
that the consequence is when an audience acts on
that information.

Accordingly, doxing has three stages to form:
discovery, release, and response:

(1) the discovery stage is carried out in secret by
activists who identify a transgressor or potential
transgressor,

(2) the release, and

(3) the response stage requires an audience that
may act against the identified individual.'*?

As arule, the doxers use whatever information is
available to them to search for further identifying
details about the target. They may release whatever
information they have in order to ask others for
further information. Then, the release involves
publishing identity information and publicizing the
release of this information to create an audience that
may act on it. Significantly, media, websites or alike

141 Deanonymizing and targeting doxing responses to the ‘who’
and ‘where’ queries about an identity, delegitimizing doxing reveals
‘why’ this particular individual is of interest. Significantly, it is
important to admit these differences to understand the ethical sense
of doxing and its unique motivations and implications. Yet, doxing
entails the defeat of something for the individual.

2 David M. Douglas, “Doxing as Audience Vigilantism
against Hate Speech,” in Introducing Vigilant Audiences, ed. Daniel
Trottier, Rashid Gabdulhakov, and Qian Huang (Cambridge, UK:
Open Book Publishers, 2020), 268-9, https://doi.org/10.11647/
OBP.0200.

sources play a role in both the discovery and release
stages.

The release of information is necessary to expose
wrongdoing, especially in cases involving the
‘public interest’, which doxers often use as
a justification for doxing credibility. At the same
time, everything has two sides, and doxing is also
a double-edged sword.!* Tt can reflect the powerful
barrier effect of netizen supervision and play
a supplementary role in the fair oversight of society.'*
On the other hand, when someone’s ‘opinion’ is
exposed in the full view of the public, the innocent
suffer significant harm from the danger of doxing
due to the disappearance of responsible behavior, as
seen when Alex Jones’s statement about the Sandy
Hook tragedy caused agony for the victims’ families.
However, the primary victims’ needs should be
prioritized, and community-based services should
be offered separately from those for survivors.

Regardless, the author believes that, in order to
correctly guide people and let them play the role of
internet ambassadors, the operators of Infowar-like
websites should integrate with society and double-
check facts. Indeed, the way information is
disseminated and presented in the release stage
affects the potential audience, the likelihood of
a response, and how that audience will harass or
shame the identified individual.

The research has shown that doxing is a negative
phenomenon that requires anti-doxing measures
and widespread cooperation for well-being.
Fundraising entities should have more oversight and
focus on timely, transparent communication. The
media should implement no-contact policies to
ensure the safety of wvulnerable victims. Strict

143 Mixtures of doxing are portrayed as ‘digital vigilantism,’
challenging actual allowable conduct. Digital vigilantism may
likewise echo a troubled connection between citizens and the state
and may be framed as the shady flank of online attention through
companion traditions such as cyber trolling. Nevertheless, for a state
to thereupon release data publically to commit to doxing is
exceptional.

14 While aware of social commitment and the impact on their
reputations, platforms profit from the madness of user shifting
appearing from denunciatory drives, notably as even pressing
concentrations will occur via these outlets. While this marvel is
uplifted by people’s original senses of umpire and translucence, it
can lead to the across-the-board dissemination of personal data,
breaking individuals’ solitude. Nevertheless, this approach can have
positive effects, particularly in possibilities where details need to be
disclosed through official channels, likewise, as OSINT (Open-
Source Intelligence Tools). In such instances, the doxing
phenomenon can increase the current legal system and enable fairer
societal charge. It can recollect the decisive barrier force of internet
users’ coordinated oversight and contain negative circumstances in
civil society. Therefore, doxing, through its use and mishandling,
highlights the challenge of suspending online interconnections with
anonymity and privacy, both personally and in concern to others
producing the debate more involved than unadorned individual
privacy. Accordingly, doxing is a double-edged sword because while
it can play a complementary role in society, it can also lead to
significant privacy violations.
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anti-stalking laws, both online and in person, should
be enacted for victims of crimes. It is also important
to consider the potential outcome and ethical
implications. Age is a significant factor, as younger
individuals are often seen as more vulnerable and in
need of defense. Additionally, location matters, as
those in typically secure places, such as schools, are
often perceives as more naive than those in more
public spaces, such as bars.'*

The study supports the idea that by safeguarding
our personal information and being mindful of our

145 Significantly, the work of Hill confesses the next: “The
sentiment that ‘this shouldn’t happen here,” combined with the use
of racialized signifiers to describe residents of the 95 % White city
of Newtown (e.g., ‘middle Americans,” ‘kids next door,” and
‘ordinary Americans’), help to frame the context as a space of
racialized innocence” (Hill, “This Shouldn’t Happen Here”: Sandy
Hook, Race, and the Pedagogy of Normalcy,” 110). Also, the
research of KT Doerr confirms: “Despite the strong sentiment from
the teachers to move to a different site, the task force concluded
there was no option but to rebuild on the same site. To appease the
teachers, the school district offered to move them to other schools
in Newtown, essentially swapping positions with peers who had
not been present the day of the massacre and thus, presumably,
would be less sensitive about working in that place” (Doerr,
“Never Forget Sandy Hook Elementary: Haunting Memorials to
a School Massacre,” Reconceptualizing Educational Research
Methodology 10, no. 2-3 (2019): 181). Hence, according to
James O. Olufowote and Jonathan Matusitz: “In the social system
frame of the post-Sandy Hook sermons, clergy attributed the
causal problems of mental illness to aspects of the mental health
care system, specifically, the lack of financial resources dedicated
to mental health, the lack of access to needed mental health care,
and the lack of effective mental health treatment” (James
0. Olufowote and Jonathan Matusitz, “‘How Dark a World It Is ...
Where Mental Health Is Poorly Treated’: Mental Illness Frames in
Sermons Given After the Sandy Hook Shootings,” Health
Communication 31, no. 12 (2016): 1545, https://doi.org/10.1080/1
0410236.2015.1089458).

digital footprint, we can reduce the risk of online
threats, including trolls, spilling into the real world.
Consequently, the research calls for us to “watch our
wards’ in order to mitigate doxing, as this
phenomenon is the responsibility of all of us. The
danger is that doxing is legal because it is not
prohibited by law as a wrongful act. However, it
interferes with privacy and security, both aimed at
setting a satisfactory level of conservancy while
permitting the flourishing of digital culture and
innovation, rather than focusing on a model state of
perfect security and privacy. Hence, considering the
‘easygoing’ nature of information on cyberspace,
the presented research supports limitations on data
spread and an internet governance regime with
barriers,'* and recommends further research. In the
end, this research emphasizes the importance of
‘thinking twice’ before engaging in doxing.
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Byarakosa /1. A.

JOKCHHI:
HA OCHOBI HPEHEJAEHTY B CEHAI-XYK

Mertoro cTarTi € 3’ACyBaHHA Ta PO3B’SI3aHHS MPOOJIEMH JOKCHHTY 3a JOIOMOTOK TIYMA4YeHHS IbOTO
SIBUIIIA T BUPOOJIICHHSI aHTUIOKCHHIOBHX 3aXO0J1iB. 32 BU3HAYCHHSIM aBTOPKH, JIOKCUHT — II€ COIliabHA MPaK-
THKa MTOITYKY Ta PO3KPHUTTA B iHTEpHETI iH(opMarii mpo moii Ta iXHiX yJacHHKIB, sSKa IPYHTYETHCS HA TIOYaT-
KOBOMY HaMipi JJOKcepa BHUCBITIINTH OOCTaBHHM BiIITOBIHO 10 WOTO YSIBJICHB PO CIPABEIUBICTh 3aIs
CIPUHHATTS IUX JTAHUX CITUIBHOTOIO 3 TIONAIBIIIMM TPOMAJICBKUM OCYIOM. 3a3BUYail TOKCUHT MOYKE CIIPOBO-
KyBaTH ITOBEIIHKY MEPEKEeBOI aymuTOpil Ta 3MIHUTH pe3yBTaTH OMHUTYBaHb TPOMAJCHKOI TyMKH. 3 OISy
Ha METy JOCHI/DKEHHS, aBTOpKa BUKOPHUCTOBYE METOJOJIOTIF0 KeHC-CTafi: pO3MISTHYTO CEHCAIllHY CIpaBy
3 npaktuku CIHA, Bimomy sik Cenni-Xyk. 3riTHO 3 XpoHoJori€eto nofii, 14 rpyaas 2012 poxy Anxam Jlensa
3aCTpeNIMB CBOIO MATip, a TOTIM IIIOB y rmovyatkoBy Iikoiny Cenmi-Xyk y HerorayHi, mrar KOHHEKTHKYT.
Y 1IbOMY OCBITHBOMY 3aKJIa/Ii BiH BJIAIITYBaB CTPUSIHUHY, BOUBIIHM 20 YYHIB 1 IIICTHOX CIIBPOOITHUKIB, TTiCIIS
40ro BKOpOTHUB co0i BiKy. CimM’1 3arn0imx 3a3Hajd TpaBMH He JIMIIIE BiJl TIOMIT, a i BiX TOKCHHTY. JloCITiKeHHS
cnpau Centi-XyK MPOLTIOCTPYBAJIO JIiF0 TIOKCUHTY 1 MIKPECITUII0, HACKUIBKY BXKIIUBUM € aHaMI3 1 GUIBTPY-
BaHHS CIIOKMBadaMH iH(OpMAIIii, OTpPIMaHOI 3 pi3HHX jpKeped. e JocmipkeHHS ToKa3ye HeraTuBHI HACIIKU
JIOKCHHTY JJISl J)KEPTB, POAWYI SKUX 3arHHYJIH I Yac CTPUISHUHH, OCOOIMBO IIICIIS TOTO, SIK KOHCITIPOJIOT
Anekc JIKOHC pO3KPUTHKYBAB CHUTYAIliI0, OXapaKTepU3yBaBIIK CTPUISTHUHY B CeHIi-XyK SIK TIOCTaHOBKY,
IHCIICHYBaHHsI. ABTOpKa TPOIIOHYE 3allPOBAIUTH TOJIITHKY IHTEPHET- Ta MEIiaylpaBIliHHS, sika O BU3HAYaIa
KiOepBIIMOBITANILHICTL 1 BIPOBA/DKYBAJIa MeiacTpaxyBaHHs, 100 3MCHIIWTH PU3UKH BIUIMBY JTOKCHHTY,
Ta BUPOOHTH ITPABOBE pearyBaHHs Ha JiiT IOKCEPIB.

Taxi 3aX01M TaKOX MOKYTh JOTIOMOITH 3aXHUCTUTH CTOPOHH BiJ TIOTEHIIIIHOI KO, CIPHYMHEHO] J1e-
CTPYKTHUBHOIO MPAKTUKOI CBOOOH il y 3aco0ax MacoBoi iHpopMmarlii Ta inTepHeTi. L{e BaxIIMBO, OCKUIBKHY,
3 OISy Ha BTOPWHHI BUSIBIICHI B KEIC-CTa Il HEraTHBHI YMHHHKH, JJOKCHHT TAKOXK ITOB’SI3aHUI 3 TAKUMHU TIPO0-
JIeMaMH, SIK KpaJIiKKka 0COOMCTHX JaHUX, 30pOiHI 3ITKHEHHSI, TIOJIITHYHI TUTaHHsI, KIOepTpoiHT, mpodeciitHa
€THKa B MeJlia, HeraTUBHI HACIIIKA JIJTsl TPOMAJICHKOTO 3I0POB’Sl B MEPEKi Ta HABITh MPOSIBH HEPIBHOCTI.

OTxe, AOCIHIJPKSHHS HE JIMIIIE IiITPUMYE TTOYaTKOBI MIPaBOBI 3MiHHM 1[I0 TIPoOIeMu audamariii, a i Bii-
Tpa€ BaXJIMBY POJIb Y BUBUYCHHI €BOJTIONIT JIOKCHHTY Ta (DOPMYBaHHI B CYCIUIBCTBI HOTO PO3YMiHHSI.

Karwuosi cioBa: Infowars, Anexc J[)kKoHC, ONPIITIONHEHHS MEPCOHAIILHUX JIAaHUX B 1HTEPHETI, AllaMm
Jlensa, nudamariis.

(CMOoM
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TARGETING OF THE PROTECTED GROUP’S LEADERSHIP
AND OTHERWISE REPRESENTATIVE MEMBERS
AS AN INDICATOR OF GENOCIDAL INTENT

Abstract

Genocide, i.e., acts committed with the intent to destroy a national, ethnic, religious or racial group,
does not require the complete annihilation of every individual member of the group. Instead, genocidal
intent can manifest in two forms: to destroy the group in whole or in part. The notion of “partial destruction”
remains one of the most complex concepts in the law of genocide. Among other scenarios, it can occur
through the destruction of the group’s representative members, selected because of the impact their
disappearance would have on the group’s survival. Leaders of the group can qualify as representative
individuals, therefore, their complete or partial destruction can be a strong indicator of genocidal intent
(the so-called ‘leadership factor’).

This article examines the origins and essence of the leadership factor in the law of genocide. Based on
the analysis of all international case law relevant to defining the leadership factor, it concludes that the
definition of leadership may include various individuals (e.g., political, administrative, religious, cultural,
or intellectual figures) who, due to their position or special characteristics, can significantly influence the
group s actions or opinions. The significance of leadership for the group s functioning and existence, as well
as the composition of leadership, will vary depending on the specific protected group targeted for destruction.

The article also highlights criticism of the leadership factor by certain commentators for its vague
nature, which opens the door to speculative assessment. Finally, the article analyses the loopholes in
applying the leadership factor in international jurisprudence and reaches three key conclusions. First, it is
important to assess the impact of the leaders’ disappearance on the existence of the group as a social unit,
not just the physical survival of its members. Second, although leaders as a standalone category may, in
some instances, potentially qualify a substantial part of the group, their destruction more often should be
seen as an indicator of an intent to destroy a territorially limited substantial part of the group (e.g.,
a community), whose substantiality must be assessed in relation to the group as a whole. Third, the finding
of genocide does not necessarily require an ex post facto assessment of the impact that the destruction of
leaders had on the survival of the group, depending on the context, assessing the potential impact may
suffice to evaluate the intent.

Keywords: international criminal law, genocide, genocidal intent, intent to destroy a group in part,
leadership.

Introduction. The finding of the crime of
genocide, i.e., acts committed with intent to destroy
one of the four protected groups (i.e., national,
ethnic, racial, or religious group) as such, does not
require perpetrators to aim at completely annihilating
the group “from every corner of the globe™.! Instead,
the well-established international definition of the
crime establishes that genocidal intent can manifest
in two forms: to destroy the group in whole or

! International Law Commission, Draft Code of Crimes against
the Peace and Security of Mankind with commentaries, Yearbook of
the International Law Commission, 1996, vol. II, Part Two, 45, para. 8
(hereinafter — ‘ILC, Draft Code of Crimes against the Peace and
Security of Mankind with commentaries’).

© Maksym Vishchyk, 2024

in part.> While the intent to eliminate the group
in whole may sometimes be easier to comprehend

2 United Nations (‘UN”) General Assembly, Convention on the
Prevention and Punishment of the Crime of Genocide, UN Treaty
Series 277, vol. 78 (9 December 1948), Article II (hereinafter —
“Genocide Convention”). See also Rome Statute of the International
Criminal Court, UNTS 3, vol. 2187 (17 July 1998), Article 6; UN
Security Council, Statute of the International Criminal Tribunal for
the Former Yugoslavia adopted by Security Council Resolution 827
(1993) (25 May 1993), Article 4; UN Security Council, Statute of
the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of
International Humanitarian Law Committed in the Territory of
Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Violations Committed in the Territory of Neighbouring States,
between 1 January 1994 and 31 December 1994, adopted by Security
Council resolution 955 (1994) (8 November 1994), Article 2.
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(e.g., in the context of ethnic or religious
communities, small in number, that are subjected
to complete annihilation by perpetrators), the notion
of partial destruction remains one of the most
complicated and multilayered juridical concepts in
the law of genocide.

Contemporary jurisprudence and commentators
seem to agree on two major issues related to partial
destruction. First, to establish the intent to destroy
a part of the group, it must be demonstrated that the
targeted part was substantial, which is dictated by
the very nature of the crime of genocide directed at
the existence of human groups as such (hereinafter—
‘substantiality requirement’).’ Second, substantiality
can be assessed based on two approaches:
quantitative/numeric (i.e., based on the number of
persons targeted in absolute terms or relative to the
entirety) or qualitative (i.e., given the special
significance and prominence of the targeted part,
e.g., it being emblematic of the group or essential to
its survival).*

In other words, genocidal intent may be
manifested in either elimination of a large number
of group members (en masse destruction) or the
selective destruction of a limited section of the
group members targeted due to “the impact that

3 ILC, Draft Code of Crimes against the Peace and Security of
Mankind with commentaries, 45, para. 8.

4 Prosecutor v. Goran Jelisi¢ (Trial Judgement), 1T-95-10-T,
14 December 1999, para. 82, https://www.refworld.org/jurisprudence/
caselaw/icty/1999/en/33140  (hereinafter —  ‘Jelisi¢  Trial
Judgement’); Prosecutor v. Radislav Krsti¢ (Appeal Judgement),
IT-98-33-T, 19 April 2004, para. 12, https://www.refworld.org/
jurisprudence/caselaw/icty/2004/en/33340 (hereinafter — ‘Krsti¢
Appeals Judgement’), upheld in Prosecutor v. Vujadin Popovi¢
(Trial Judgement), IT-05-88-T, 10 June 2010, para. 832, https://
www.refworld.org/jurisprudence/caselaw/icty/2010/en/33661;
Prosecutor v. Zdravko Tolimir (Trial Judgement), IT-05-88/2-T,
12 December 2012, para. 749, https://www.icty.org/x/cases/tolimir/
tjug/en/121212.pdf (hereinafter — ‘Tolimir Trial Judgement’);
Prosecutor v. Radovan Karadzi¢ (Trial Judgement), 1T-95-5/18-T,
24 March 2016, para. 555, https://www.icty.org/x/cases/karadzic/
tjug/en/160324_judgement.pdf; Prosecutor v. Ratko Mladi¢ (Trial
Judgement), IT-09-92-T, 22 November 2017, para. 3437, https://ucr.
irmct.org/LegalRef/CMSDocStore/Public/English/Judgement/
NotIndexable/IT-09-92/JUD275R0000516226.pdf; Application of
the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro),
Judgement, 1.C.J. Reports 2007, p. 43, para. 200, https://www.icj-
cij.org/sites/default/files/case-related/91/091-20070226-JUD-01-
00-EN.pdf; Application of the Convention on the Prevention and
Punishment of the Crime of Genocide (Croatia v. Serbia), Judgement,
1.C.J. Reports 2015, p. 3, para. 142, https://www.icj-cij.org/sites/
default/files/case-related/118/118-20150203-JUD-01-00-EN.pdf;
Prosecutor v. Dusko Jevi¢ et al. (Verdict), X-KR-09/823-1,
22 August 2012, paras. 938-39, https://www.legal-tools.org/
doc/288d85/pdf/; Christian J. Tams, Lars Berster, and Bjomn
Schiffbauer, Convention on the Prevention and Punishment of the
Crime of Genocide: A Commentary (C.H. Beck — Hart — Nomos,
2014), 148-52 (hereinafter — “Tams, Berster, Schiffbauer, Genocide
Convention: A Commentary”); Guenael Mettraux, International
Crimes: Law and Practice: Volume I: Genocide (2019; online edn,
Oxford Academic), 182-83, 188-90; Paola Gaeta (ed.), The UN
Genocide Convention: A Commentary (2009; online edn, Oxford
Academic), 109-10.

their disappearance would have on the survival of
the group as such”’ Among the latter, legal
authorities sometimes refer to a protected group’s
leadership as an example of persons whose
destruction may be a strong indicator of genocidal
intent due to their significant impact on the group
(hereinafter — ‘leadership factor’).6

Yet, the origins, significance, implications, and
loopholes of the application of the leadership factor
as a potential indicator of genocidal intent have so
far largely gone unexplored in international case
law and doctrine. Likewise, thorough attempts to
analyze the place of the leadership factor in the
overall methodology of assessing genocidal
intent, and associated criticisms of the previously
adopted jurisprudential approaches, have been
rather infrequent among commentators, only a few
of whom — such as L. Berster,” O. Uraz? and
W. Schabas’ — have provided more expansive
views on relevant issues.

This article describes the roots and evolution of
the leadership factor throughout the history of the
Genocide Convention. It analyzes international
jurisprudence related to defining the leadership
factor and further summarizes the key characteristics
of its essence and its place among the indicators
relevant for assessing genocidal intent. Lastly, the
article outlines the main inconsistencies and
loopholes in the application of the leadership factor
and endeavors to provide the soundest possible
interpretation of the factor to remedy them.

5 Jelisi¢ Trial Judgement, para. 82.

¢ See, e.g., Economic and Social Council (“ECOSOC”), UN
Special Rapporteur on Prevention and Punishment of the Crime of
Genocide, B. Whitaker, Revised and updated report on the question
of the prevention and punishment of the crime of genocide, UN Doc.
E/CN.4/Sub.2/1985/6 (1985), p. 16, para. 29, https:/digitallibrary.
un.org/record/108352?In=en; UN Security Council, Final Report of
the Commission of Experts Established Pursuant to Security Council
Resolution 780 (1992), UN Doc. S/1994/674 (25 May 1994),
para. 94, https://www.icty.org/x/file/ About/OTP/un_commission_
of experts_report1994 en.pdf (hereinafter — “1994 Commission
of Experts’ Report”), cited in Jelisi¢ Trial Judgement, para. 82;
Prosecutorv. Sikirica, Damir Dosen, Dragan Kolundzija (Judgement
on Defence Motions to Acquit), IT-95-8-T, 3 September 2001,
paras. 76—7, https://www.refworld.org/jurisprudence/caselaw/icty/
2001/en/19633 (hereinafter — “Sikirica et al. Judgement on Defence
Motions to Acquit”); Prosecutor v. Vidoje Blagojevi¢ and Dragan
Joki¢ (Trial Judgement), IT-02-60-T, 17 January 2005, para. 663,
https://www.refworld.org/jurisprudence/caselaw/icty/2005/
en/91971; Tolimir Trial Judgement, para. 749, footnote 3138,
and para. 777; Prosecutor v. Zdravko Tolimir (Appeals Chamber),
IT-05-88/2-A, 8 April 2015, paras. 262-63, https://www.legal-tools.
org/doc/010ecb/pdf (hereinafter — “Tolimir Appeals Chamber”).

7 Tams, Berster, and Schiffbauer, Genocide Convention:
A Commentary, 150-52.

8 Onur Uraz, Classifying Genocide in International Law. The
Substantiality Requirement (Routledge, 2023), 46-9, 96-7, 158-61
(hereinafter — “Uraz, Classifying Genocide in International Law.
The Substantiality Requirement”).

® William Schabas, Genocide in International Law. The Crime
of Crimes (2" ed., Cambridge University Press, 2009) (hereinafter —
“Schabas, Genocide in International Law”), 281-85.
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The Origins of the Leadership Factor.
Explicit references to the leadership factor as one
of many potential indicators of genocidal intent
can be found nowhere in the travaux préparatoires
to the Genocide Convention. As such, the essence
of the notion of the intent to destroy the group ‘in
part’ did not receive much extensive discussion
by experts or state delegates in the process of the
Convention’s drafting, despite its repeated
inclusion both in the preliminary drafts!® and in
the final text of the Convention."" Where state
delegates attempted to clarify the meaning of the
notion of ‘partial destruction’, infrequent
references were made only to quantitative — not
qualitative — factors determining the intent to
destroy the group in part."?

However, three documents in the fravaux
préparatoires showcase indicia as to how delegates
and experts nevertheless saw certain categories of
persons as vital to the group’s functioning and
existence. One of the earliest drafts of the
Convention, prepared by three experts on behalf of
the United Nations (hereinafter— ‘UN’) Secretariat,
contained a reference to “cultural genocide” as one
of the three potential forms of destruction alongside
physical and biological elimination.!* As one of the
underlying acts of “cultural genocide”, the draft

included “forced and systematic exile of individuals

representing the culture of a group”,'* such as

“chiefly scholars, writers, artists, teachers and
educators, ministers of religion, doctors of medicine,

10 See Draft resolution relating to the crime of genocide proposed
by the delegation of Cuba, India and Panama, UN Doc. A/BUR/50,
2 November 1946; UNGA Sixth Committee, Draft protocol for the
prevention and punishment of the crime of genocide, proposed by the
delegation of Saudi Arabia, UN Doc. A/C.6/86 (26 November 1946),
(referring to destruction “carried out either gradually against
individuals or collectively against the whole group”); ECOSOC,
Draft Convention on the Crime of Genocide, UN Doc. E/447 (26 June
1947), p. 5 (Article I(I)) and p. 22, https:/digitallibrary.un.org/
record/611058?v=pdf. See also UNGA, Resolution 96(1) ‘The Crime
of Genocide’, UN Doc. No. A/RES/96(I) (11 December 1946),
https://digitallibrary.un.org/record/209873?v=pdf.

" Genocide Convention, Article I1.

12 See, e.g., ECOSOC, Ad Hoc Committee on Genocide,
Summary Record of the Thirteenth Meeting, Lake Success, New York,
Tuesday, 20 April 1948, at 2 p.m., UN Doc. E/AC.25/SR.13 (29 April
1948), p. 6, https://digitallibrary.un.org/record/601786?In=ru&v=pdf,
where Polish delegation inquired whether destruction of the half of the
protected group would suffice to qualify as a crime. See also Ad Hoc
Committee on Genocide, Commentary on Articles adopted by the
Committee, E/AC.25/W.1 (26 April 1948), p. 2, https:/digitallibrary.
un.org/record/601993?v=pdf, where in its commentary to the draft
convention of the Ad Hoc Committee on Genocide tasked with the
preparation of the draft stating that genocidal intent can be manifested
in seeking to reduce the group “by a third or a quarter of the number
of its members” may be a potential manifestation of the intent to
destroy the group.

3 ECOSOC, Draft Convention on the Crime of Genocide,
UN Doc. E/447 (26 June 1947), Article I(II)(3)(b), https://
digitallibrary.un.org/record/611058?v=pdf.

14 Tbid.

engineers, lawyers, administrators, etc.”.’> The
commentary described these individuals as
sustaining “the cultural and moral life of a group”,
so upon their removal, “the group is no more than an
amorphous and defenseless mass”.'® Although the
concept of “cultural genocide” (and thus the
underlying act of forced and systematic exile) was
subsequently excluded from the final text of the
Convention,!” the commentary can be seen as a very
early indicator of the significance of certain
categories of individuals (particularly various group
leaders) within the group as such.

Later, during the debates on whether political
groups should be granted the Convention’s
protection, the Polish delegation objected, arguing
that unlike racial, national, or religious groups,
political groups lacked stability and could “disappear
simply because [their] head was eliminated or as
aresult of reprisals against [their] leaders”.!® Although
highlighting the essential role of leadership for the
continuity and survival of some human groups, the
statement rather undermines this role in the cases of
the other groups, implying a higher potential for
survival even when leadership is destroyed.

Finally, during one of the infrequent and brief
recorded debates on the meaning of partial
destruction in the UN General Assembly’s Sixth
Committee, the delegation of New Zealand stated
that the commission of genocide did not require the
intention to destroy the whole group.' Instead, New
Zealand’s delegate recalled examples where groups
were destroyed when older members were physically
eliminated, while younger members survived and
were ideologically converted.? The statement again
serves as one of the early indicators of the
emblematic nature of certain strata of society — not
necessarily depending on their specialization or
position — for the group’s survival.

The final text of the Convention was thus adopted
with little guidance available in the fravaux
préparatoires as to what factors were considered
relevant to evaluate and establish the intent to
destroy a group in part, particularly what would

1 Ibid., 76.

1o Tbid.

7 UNGA, Sixth Committee, Eighty-third meeting, Palais de
Chaillot, Paris, Monday, 25 October 1948, at 3 p.m.,
UN Doc. A/C.6/SR.83 (25 October 1948), p. 206, https://
digitallibrary.un.org/record/604635?v=pdf.

8 ECOSOC, Ad Hoc Committee on Genocide, Summary
Record of the Th ird Meeting, Lake Success, New York, 15 April
1948, at 2 p.m., UN Doc. E/AC.25/SR.4 (15 April 1948), p. 10,
https://digitallibrary.un.org/record/601703?v=pdf.

1 UNGA, 6th Committee, Seventy-third meeting, Palais de
Chaillot, Paris, Wednesday, 13 October 1948, at 3.15 p.m.,
UN Doc. A/C.6/SR.73 (13 October 1948), p. 94, https://digitallibrary.
un.org/record/604081?v=pdf.

20 Ibid.
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later become known as qualitative assessment
of the substantiality requirement. Early commentaries
to the Genocide Convention also predominantly
focused on the quantitative evaluation of the
substantiality requirement. For example, in the 1960
commentary, Nehemiah Robinson concluded that
a part of the group targeted for destruction must
involve a “substantial” number of group members
“either within a country, within a region, or within
a single community”, since the Convention was
intended to apply to acts against large numbers of
individuals, with the numerical threshold to be
determined on a case-by-case basis.?!

However, two decades later, in 1985, Benjamin
Whitaker, a special rapporteur of the Human Rights
Commission on the crime of genocide, proposed an
expanded interpretation of the substantiality
requirement. Whitaker introduced the dichotomy
between quantitative and qualitative assessment of
substantiality, stating that intent to destroy ‘in part’
requires either a “reasonably significant number” of
group members targeted relative to the entirety of
the group or “a significant section of a group such
as its leadership” [emphasis added].”

While Whitaker’s source of inspiration remains
unknown, one can only assume — speculatively —
that he drew it from the statements made by Adrian
Fisher, Legal Adviser with the United States (‘US’)
Department of State, during the 1950 US Senate
Hearings on the matters pertaining to the Genocide
Convention.”> Addressing the issue of partial
destruction, Fisher provided a hypothetical
example in which perpetrators’ plan encompassed
the killing of “all of the Catholic priests in
a particular country”, with the goal of destroying
the Catholic religious group.?* While the plan did
not entail the elimination of every Catholic, the
disappearance of priests as group leaders would
lead to the group’s dissolution and disappearance.?
Some authors indeed claim that Fisher’s remarks
are the first reference to the qualitative assessment
of the substantiality requirement in the history of

2l Nehemiah Robinson, The Genocide Convention: A Commentary
(New York: Institute of Jewish Affairs, World Jewish Congress,
1960), 63.

22 UN ECOSOC, UN Special Rapporteur on Prevention and
Punishment of the Crime of Genocide, B. Whitaker, Revised and
updated report on the question of the prevention and punishment of
the crime of genocide, UN Doc. E/CN.4/Sub.2/1985/6 (1985), p. 16,
para. 29, https://digitallibrary.un.org/record/108352?In=en.

» United States Senate, Hearings before a subcommittee of the
Committee on Foreign Relations, United States Senate, Eighty-first
Congress, second session, on Executive O, the International
Convention on the Prevention and Punishment of the Crime of
Genocide (US Government Printing Office, 1950).

2 Ibid., 262—-63.

> Ibid.

the Genocide Convention®® (albeit missing out on
the New Zealand delegation’s remarks at the
preparatory stage).

Regardless of whether Whitaker drew inspiration
from Fisher or other sources, his introduction of the
leadership factor (or reintroduction, if Fisher is taken
as a primary source) took hold in later authorities.
In 1994, the Commission of Experts established
pursuant to Security Council Resolution 780 (1992)
to analyze and examine allegations of international
law violations committed in the territory of the
Former Yugoslavia elaborated on the leadership
factor even more extensively (hereinafter — “1994
Commission of Experts’ Report”). The Commission
stated that genocide can be manifested in targeting of
“essentially the total leadership of a group”, i.e.,
political, administrative, religious, academic,
intellectual, and business leaders.?” In such a case, the
targeted “totality per se may be a strong indication of
genocide regardless of the actual numbers killed”.?®

According to the Commission, the fate of the
remainder of the group, alongside the targeting of the
leadership, can serve as a corroborating argument for
genocidal intent.”® For example, if the destruction of
leadership is accompanied by a relatively large number
of killings or other heinous acts (e.g., deportations), the
acts taken as a whole can be indicative of genocidal
intent.** Likewise, the Commission stated that law
enforcement and military personnel might qualify as
“a significant section of a group” since their removal
“renders the group at large defenseless against other
abuses of a similar or other nature, particularly if the
leadership is being eliminated”.*’ The Commission
concluded that genocidal intent could take a form of
“the intent to destroy the fabric of a society through the
extermination of its leadership” when accompanied by
other eliminationist acts against a segment of society.?

The Commission did not cite Whitaker, leaving
it unclear (like with Whitaker and Fisher) whether it
arrived at the leadership factor independently or
through inspiration from other authorities. However,
the Commission’s interpretation became the first
extensive elaboration of the leadership factor that
was later taken into consideration by several
chambers in the judgments of the International
Criminal Tribunal for the Former Yugoslavia
(hereinafter — ‘ICTY”).

% Uraz, Classifying Genocide in International Law. The
Substantiality Requirement, 46.

271994 Commission of Experts’ Report, para. 94.

2 Ibid.

2 Ibid.

30 Ibid.

31 Tbid.

32 Ibid.
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The Leadership Factor in Contemporary
Jurisprudence. In Jelisi¢, the first ICTY’s judgment
dealing with the crime of genocide, the Trial Chamber
cited legal findings of the 1994 Commission of
Experts’ Report on the leadership factor.** The Trial
Chamber concluded that genocidal intent can be
manifested in two forms, namely the intent to target
either “a large majority of the group” (i.e., “a very
large number” of its members), or ‘“the most
representative members of the targeted community”
selected for the impact such targeting “would have
upon the survival of the group as such”.3*

In Sikirica, the Trial Chamber cited Jelisi¢ to
confirm that genocidal intent can take the form of
selected targeting of “persons who, by reason of their
special qualities of leadership within the group as a
whole, are of such importance that their victimisation
[...] would impact upon the survival of the group, as
such” .3 In defining who may belong to the leadership,
the Sikirica Trial Chamber referred to persons:

“who, whether by reason of their official duties
or by reason of their personality, had this special
quality of directing the actions or opinions of
the group in question, that is those who had
a significant influence on its actions”.3

The Trial Chamber established that alleged
victims of crimes were “taxi-drivers, schoolteachers,
lawyers, pilots, butchers and café owners”, but no
specific evidence identified them as community
leaders, i.e., persons with special significance to the
community.”’ The very fact that certain victims were
active defenders of their communities or members
of the resistance movement was, in itself, insufficient
to establish their status as leaders whose removal
would significantly impact the group’s survival.’®
According to the Trial Chamber, to consider
otherwise would render the concept of leadership
“so elastic as to be meaningless”.*

Further, in Krsti¢ (Trial), the Trial Chamber also
referenced both Whitaker’s and the 1994 Commission
of Experts’ reports concerning the leadership factor
when summarizing the existing state of law related to
the substantiality requirement in the context of the
meaning of partial destruction.* The prosecution in

3 Jelisi¢ Trial Judgement, para. 82.

3+ Ibid.

35 Sikirica et al. Judgement on Defence Motions to Acquit,
paras. 76—7.

3¢ Ibid., para. 78.

37 Ibid., para. 80.

3% Ibid., para. 81.

3 Ibid.

40 Prosecutor v. Radislav Krsti¢ (Trial Judgement), IT-98-33-T,
2 August 2001, para. 587, https://www.refworld.org/jurisprudence/
caselaw/icty/2001/en/40159 (hereinafter— “Krsti¢ Trial Judgement”).

Krsti¢ (Trial) applied an argument reminiscent of the
leadership factor by stressing the significance of
certain strata of the Srebrenica community (i.e.,
Bosnian Muslim men) within the targeted group. The
prosecution argued that, in the context of the killing
of more than 7,000 Bosnian Muslim men in
Srebrenica, combined with the deportation of women
and children, the perpetrators must have known that
the elimination of all military-aged men “would
profoundly disrupt the bedrock social and cultural
foundations of the group” in a patriarchal society
where “men had more education, training and
provided material support to their family”.*' The
prosecution concluded that by killing men as the
group’s leaders and defenders, combined with
the deportation of the remaining population, Bosnian
Serb forces ensured that the Bosnian Muslim
community of Srebrenica would not reconstitute
itself either in Srebrenica or anywhere else.*

Although the Trial Chamber did not base its
evaluation on the leadership factor, it nevertheless
established genocidal intent in the acts of Bosnian
Serb forces and stressed that selective destruction of
men would have a lasting and catastrophic impact
on the group, hindering or precluding its survival as
a traditionally patriarchal society.* Krsti¢ (Trial)
thus demonstrated that leaders are not the only
persons who can be representative of the group,
and — depending on the context — various other
social strata can qualify as significant in terms of the
impact their disappearance would have on the
group’s survival.

In Krsti¢ (Appeal), the Appeals Chamber also
referenced Whitaker’s report in its discussion of the
substantiality requirement.** However, the Appeals
Chamber did not evaluate the leadership factor,
instead focusing on other considerations of
substantiality in its qualitative dimension.** In the
words of the Appeals Chamber, a qualitative
assessment of substantiality would entail evaluating
the prominence of the targeted part of the overall
group, which can be manifested through it being
emblematic of the overall group or essential to its
survival

However, unlike the Trial Chamber, the Appeals
Chamber did not focus on the prominence of the
Bosnian  Muslim men within the Srebrenica
community as a substantial part of the group. Instead,
it focused on the prominent nature of the Srebrenica
community itself as a part of the group. The reason

4 Ibid., para. 592.

4 Tbid.

+ TIbid.
Krsti¢ Appeal Judgement, para. 11, footnote 21.
4 Ibid., para. 12.
4 TIbid.
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seemed to lie in the defense’s claim that the Trial
Chamber erred in evaluating the substantiality of
Bosnian Muslim men as a part of the group relative
to Bosnian Muslims in Srebrenica (i.e., evaluating
substantiality of the sub-part towards the part of the
whole group), not Bosnian Muslim men in relation
to the group as a whole (i.e., evaluating substantiality
of the sub-part relative to the whole).*’

The Appeals Chamber stated that the defense
misread the Trial Judgment.*® According to the
Appeals Chamber, the Trial Judgment treated
Bosnian Muslims in Srebrenica as the only part of
the group targeted for destruction, whereas the
killed men were not considered as a separate
(sub-)part: instead, their killing merely constituted
evidence for the inference of the intent to destroy
Bosnian Muslims of Srebrenica as the part of the
group.®

The Appeals Chamber further explained why
Bosnian Muslims in  Srebrenica constituted
a prominent part of the group. According to the
Appeals Chamber, despite the small percentage of
Srebrenica’s population in relation to the overall
Bosnian Muslim group in Bosnia and Herzegovina,
Srebrenica’s prominence was highlighted by its
“immense strategic importance” to both sides of the
armed conflict in their plans to build viable political
entities, including for the “continued survival of the
Bosnian Muslim people”.*® Additionally, Srebrenica
was prominent both in the eyes of Bosnian Muslims
and the international community for its role as a safe
area created by the UN Security Council’s resolution,
which is why its elimination “would serve as
a potent example to all Bosnian Muslims of their
vulnerability and defenselessness in the face of Serb
military forces”.”!

Although these considerations were linked to the
emblematic nature of Srebrenica as a community
rather than a particular stratum of a human group
(such as leadership), they can nevertheless be
relevant to understanding and defining the leadership
factor if leadership qualifies as a substantial
(prominent) part of the group itself. Yet, as will be
explained in the next section, such an interpretive
framework presents its own challenges.

Further, Tolimir represented arguably one of the
most illustrative incidents of the application of
the leadership factor in the ICTY’s jurisprudence.
In Tolimir (Trial), the Trial Chamber also cited the
1994 Commission of Experts’ report discussing the

Krsti¢ Appeal Judgement, para. 18.
“ Ibid., para. 19.

4 Ibid.

3 Ibid., para. 15.

3! Ibid., para. 16.

leadership factor® in the context of the killing of
three persons alleged to be leaders in the Zepa
municipality. The persons in question were the Zepa
municipality’s mayor and president of the war
presidency, the commander of the Bosnian army’s
brigade in the Zepa municipality, and the head of the
local civil protection unit.** The Trial Chamber
considered the mentioned persons to be “among the
most prominent leaders of the enclave”, evidently —
due to their position.”* By majority, the Trial
Chamber found that the victims were targeted
specifically because of their leading role in the
locality populated by Bosnian Muslims, especially
if viewed in the context of other Bosnian Serb
attacks in the area (particularly in Srebrenica in the
preceding days)*® and removal of Zepa civilian
population, combined with the destruction of their
homes and mosque, precluding Bosnian Muslim
community in Zepa from reconstituting itself.*

The Trial Chamber ruled that while eliminated
individuals might have been small in number, given
the size of the Zepa municipality, they constituted
the core of the community’s civilian and military
leadership, which was “key to the survival of
a small community”.>” In particular, the Trial Chamber
stated that the local commander at this time of
killings possessed “a special status as the defender
of the Bosnian Muslim population” of the
municipality, which is why his killing “had
a symbolic purpose for the survival of the Bosnian
Muslims” in the area.®™® The Trial Chamber
additionally stated that its findings were not refuted
by the fact that not the entirety of the Bosnian
Muslim leadership in the municipality was killed,
which could be explained by public appearances of
some leaders during negotiations with the Bosnian
Serb leadership, the limited resources of perpetrators,
ensuing fighting, and increasing media attention to
Bosnian Serb forces’ operations after Srebrenica.>

The Appeals Chamber in Tolimir too referenced
the previous authorities discussing the leadership
factor, including the 1994 Commission of Experts’
Report, and established no legal error in the previous
finding of the Trial Chamber “that the selective
targeting of leading figures of a community may
amount to genocide and may be indicative of
genocidal intent”.%° Moreover, the Appeals Chamber

52 Tolimir Trial Judgement, para. 749, footnote 3138, and para. 777.
53 Ibid., para. 778.

54 Tbid.

55 Ibid., 779.

56 Ibid., para. 781.

57 Ibid., para. 780.

58 Tbid.

% Ibid.

% Tolimir Appeals Chamber, paras. 262—63.
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ruled that while targeting the totality of the leadership
may be a strong indicator of genocidal intent, “the
commission of genocide may be established even if
not all leaders of a group are killed”.®!

The Appeals Chamber further ruled that that the
commission of genocide through targeting the
leadership must not suggest that the group’s leaders
“are subject to special, stronger protection than the
other members”.%? To the contrary, recognizing that
genocidal intent can take the form of targeting
selected prominent members of the community
aims at protecting the entire group, not its individual
members (i.e., leaders).%

However, while the Appeals Chamber did not
dispute — and moreover, supported — the legal
significance of the leadership factor in evaluating
genocidal intent,* it rejected the Trial Chamber’s
factual finding that the killings of three leaders in
Zepa amounted to genocide. The Appeals Chamber
pointed to the absence of evidence regarding the
impact that the disappearance of three leaders had
“on the survival of the Bosnian Muslim population
from Zepa”.®> Specifically, the Appeals Chamber
pointed to the absence of indicators that perpetrators
intended to use the instances of three killings to
intimidate Bosnian Muslims, or expedite their
removal, prevent return, or otherwise impact the
group’s survival, e.g., their ability to reconstitute
themselves as a group.®® The loss of the leaders in
itself could not imply a threat to the rest of the group
or a likely contribution to the group’s physical
destruction.®” The Appeals Chamber thus concluded
that the three killings were not indicative of
genocidal intent.

No subsequent judgments elaborated on the
leadership factor any further. It can thus be
summarised that contemporary jurisprudence has
seen no successful application of the leadership
factor resulting in a genocide conviction: Tolimir
(Trial) was eventually quashed by the Appeals
Chamber. However, the application of the leadership
factor in the jurisprudence warrants several
observations as to its essence, potential loopholes,
and critical issues.

The Leadership Factor in the Broader
Framework of the Assessment of Genocidal
Intent: Jurisprudential Implications, Loopholes
and Solutions. The jurisprudence defines the core
of the leadership factor rather clearly: to establish

' Tolimir Appeals Chamber, para. 264.
2 Tbid., para. 263.

% Tbid.

4 Ibid.

% Tbid.

 Tbid., paras. 266—67.

%7 Tbid., para. 267.

genocidal intent to destroy a group in part, the
targeted part must be substantial. This can take the
form of en masse targeting of a significant number
of individuals or the selective targeted of persons
whose disappearance would have an impact on the
group as a whole (among them, leaders).

The category of “leaders” can be defined rather
broadly. It is not merely linked to important political
or administrative figures but can include
representatives of various societal strata if, through
their official duties or personal traits, they have
“a special quality of directing the actions or opinions
of the group” and “a significant influence on its
actions” (e.g., cultural leaders and intelligentsia).
For example, in Sikirica, the mere fact that victims
were “taxi drivers, schoolteachers, lawyers, pilots,
butchers and café owners” by profession did not in
itself refute their potential qualification as leaders:
the evidence presented simply did not establish the
special significance of these individuals within the
targeted community.®

Thus, hypothetically, nothing  precludes
representatives of any social stratum from qualifying
as leaders depending on the group’s internal
dynamics: it is not only the official position that
qualifies a person as a leader but also various other
special characteristics that allow them to significantly
influence the group. The aforementioned statement
of New Zealand’s delegation in the travaux
préparatoires serves as an illustrative example: older
members of an ethnic or religious community —
despite having no formal or official position or
status — may nevertheless qualify as leaders in their
role as repositories of culture, tradition, folklore, etc.

Both conclusions can thus be true. Depending on
the group’s internal dynamics, persons occupying
essential political or administrative positions within
the group may qualify as leaders, but this is not
always necessarily the case. Conversely, individuals
whose role within the group is important for reasons
other than their formal or official status may also
qualify as leaders.

Nevertheless, while there is no fixed limitation
on who can qualify as a leader, the definition of
leadership must inherently be reserved for
a relatively limited number of individuals to prevent
it from becoming overly broad to the point of
meaninglessness. The ICTY’s refusal to consider
every active combatant of the enemy forces a part of
the leadership supports this conclusion.” For
instance, in the context of an ongoing armed conflict,

8 Sikirica et al. Judgement on Defence Motions to Acquit,
paras. 76—7.

% TIbid., para. 80.

" Ibid., paras. 80—1.
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it is insufficient for a victim of underlying acts
to merely be part of the resistance movement or to
express a hostile attitude toward an occupying
power in order to qualify as a “leader”.

This finding, however, should be reconciled with
the observation presented in the 1994 Commission
of Experts’ Report regarding the leadership factor,
which states that law enforcement and military
personnel may be viewed as a significant “faction”
of a group if their disappearance renders the group
defenseless”.” The determining factor would thus
always be the severity of the impact of individuals’
disappearance on the group.

The soundest conclusion in such a context would
be that, although combatants or active resistance
fighters per se do not qualify as leaders by default,
they may if a sufficiently serious impact on the
group is established. For example, in Drélingas v.
Lithuania, the European Court of Human Rights
(hereinafter — ‘ECtHR”) summarized the findings
of the genocide conviction by the Lithuanian
Supreme Court, stating that:

“Lithuanian partisans, their liaison persons and
their supporters — had represented a significant
part of the Lithuanian population, as a national
and ethnic group, because the partisans had
played an essential role when protecting the
national identity, culture and national
self-awareness of the Lithuanian nation”.”

The ECtHR did not dispute the legal qualification
and found no violation of the principle of legality in
this interpretation.” Although this represents only
one of many domestic approaches to defining the
elements of genocide (further adjudicated by an
international human rights body whose role is not to
determine criminal responsibility for genocide), it is
nevertheless illustrative of the potential for the
application of the leadership factor in light of
varying contextual circumstances.

Particularly illustrative of the fluidity of the
leadership factor is the 1953 speech by Raphael
Lemkin, the father of the term “genocide”, titled
“Soviet Genocide in Ukraine” and dedicated to the
commemoration of the 1932-1933 Holodomor
(i.e., Soviet-orchestrated famine) in Ukraine.” The

"' 1994 Commission of Experts’ Report, para. 94.

2 Drélingas v. Lithuania, Application no. 28859/16, 12 March
2019, para. 103, https://hudoc.echr.coe.int/fre#{%22itemid%22:
[%622001-191702%22]}.

” Ibid., paras. 103—111.

™ Raphael Lemkin: Soviet Genocide in Ukraine. The article in
33 languages, ed. Roman Serbyn; compiled by Olesia Stasiuk (Kyiv:
Marko Melnyk Publishing House, 2020), https://holodomormuseum.
org.ua/wp-content/uploads/2022/12/Lemkin.pdf.

speech presents Lemkin’s analysis of the Soviet
tactics in pursuance of the overall strategic objective
of destroying the Ukrainian nation, in which the
central tactic was the selective targeting of several
categories of individuals who held special
significance within the group.

Lemkin claimed that, while Soviet atrocities
directed against the Ukrainian nation represented
a “classic example” of genocide,” the methods of its
extermination differed from previous notorious
examples of genocide, such as the attempted complete
annihilation of Jews in Nazi Germany.” The reason
was the Ukrainian nation was “too populous to be
exterminated completely with any efficiency”.”
However, the nation’s religious, intellectual, and
political leadership — as a select and determining
constituent of the group — constituted a relatively
small section that could be easily eliminated.”

Hence, according to Lemkin, the Soviet elimina-
tionist plan entailed the targeting of three pillars of the
Ukrainian national group: intelligentsia as the nation’s
brain, clergy as its soul, and peasantry as its body,
which was essential for the preservation of the national
spirit, language, and culture.” The annihilation of
these segments of the national group would have
turned the remaining part of the group into “a mass of
people” resulting in the group’s destruction similar to
a scenario in which every group member was killed.*

Lemkin’s view is notable from several
perspectives. First, it highlights the prominence of
certain sections of the group that are not necessarily
encompassed by the notion of leadership in
a stereotypical sense (e.g., as in the previous
example with the elderly). While intelligentsia is
arguably more closely linked to the definition of
leadership stemming from Sikirica (e.g., due to the
special qualities they possess that shape the group’s
opinions and actions), clergy and peasantry, in
general, are not always necessarily associated with
the notion of leadership (again, arguably with the
exception of clergy within a religious group). One
may claim that considering social categories such as
peasantry to be leaders would overstretch the notion
of ‘leadership’into an overly elastic and meaningless
concept, as seen in the aforementioned case of
ordinary members of a resistance movement.

At the same time, the law does not define
leadership as the sole social stratum whose selective
elimination would have a lasting impact on the
group. As Krsti¢ shows, qualitative considerations

> Ibid., 47.

76 Tbid., 51

7 Ibid., 47.

8 Tbid.

7 Ibid., 48-50.
% Tbid., 51.
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extend beyond the leadership factor, and targeting
certain significant categories of the population (as in
the case of Bosnian Muslim men in Srebrenica) can
serve as evidence of genocidal intent. If peasantry is
essential for the survival of a human group, either in
whole or in part (as Lemkin suggested in the case of
the Ukrainian national group, given the peasants’
role in maintaining the national spirit), targeting
peasantry can likewise potentially be indicative of
genocidal intent in the same way as attacking the
leadership.

More broadly, Lemkin’s considerations reflect
how the significance of certain societal categories
may vary in the context of their functioning,
continuity, and survival of each of the four protected
groups. For example, using Fisher’s argument
presented above, clergy may be essential for the
survival of religious groups while arguably having
far less (or perhaps none at all) significance to, e.g.,
racial groups. Within ethnic groups defined by
cultural bonds,?! cultural or intellectual leaders may
play a more significant role in preserving the group’s
cultural or linguistic patterns than, for instance,
individuals holding administrative or political
positions. For national groups distinguished by
a higher degree of self-determination, which
combines both cultural and civic elements (e.g.,
a shared vision of the national project),® the range
of individuals who may qualify as leaders with
a significant impact on the group is comparatively
broader, encompassing various societal segments
essential for developing and maintaining the
national idea (e.g., from political leaders to activists,
clergy, and intellectuals). Arguably, the significance
of leadership for groups defined by intangible
features (i.e., national, ethnic, and religious groups)
is often greater than for groups defined primarily by
physical characteristics (i.e., racial groups®).

At the same time, the practical application of the
leadership factor raises several critical issues. First,
the diversity of genocide contexts has led some
scholars to argue that assessing the significance of
certain parts of the group is “a speculative practice”,
while attempts to compile an exhaustive and
objective list of indicators for determining such

81 Prosecutor v. Jean-Paul Akayesu (Trial Judgement),
ICTR-96-4-T, 2 September 1998, para. 513, https://www.refworld.
org/cases,ICTR,40278fbb4.html (hereinafter — “Akayesu Trial
Judgement”).

8 Maksym Vishchyk, “Construing National and Ethnic Groups
under the Genocide Convention through Soviet and Russian Narratives
on the Ukrainian Identities,” NaUKMA Research Papers. Law 13
(2024): 18-9, 23, https://doi.org/10.18523/2617-2607.2024.13.15-25.

8 See the definition of racial groups in Akayesu Trial
Judgement, para. 514: “The conventional definition of racial group
is based on the hereditary physical traits often identified with
a geographical region, irrespective of linguistic, cultural, national or
religious factor”.

significance are “an improbable task to achieve”
The leadership factor (as a prominence factor within
the assessment of substantiality) can thus be
criticized for its vagueness, allowing for broad
interpretive discretion. Arguments supporting the
leadership role can be made in relation to many
different strata of the population. As Krsti¢ (Appeal)
shows, indicators pointing to the prominence of the
group segment can arguably be deduced from facts
of every particular case, viewed from different
perspectives.

Second, one of the contentious questions is
whether the disappearance of leaders must impact
the group’s physical survival to qualify as genocide
or whether, more broadly, it can affect the group s
survival as a social unit® In the narrower
interpretation, commentators argued that individuals
such as doctors or farmers could be recognized as
essential for the group’s survival® due to their role
in maintaining its members’ physical existence. In
this example, targeting leaders through underlying
acts of genocide (e.g., killing) may also serve as
amodus operandi for committing another underlying
act — imposing conditions of life calculated to
bring about the group’s physical destruction.

In turn, a broader interpretation (i.e., considering
the group’s destruction as a social unit) would
significantly expand the definition of leadership,
a position to which most of the aforementioned
examples emanating from jurisprudence and other
legal authorities seem to lean. It is hard to see how
political, administrative, or religious leaders can be
essential to the mere physical survival of the group.
Yet, they are critical for the group’s existence and
survival as a social unit. The latter approach
arguably better reflects the nature of genocide as
a crime directed against groups rather than against
individual members by attacking their physical
survival. This dilemma seems to be part of a broader
discussion on whether genocide law extends
protection to the social existence of the group
beyond mere physicobiological survival.®’

Third, the jurisprudence presents three different
approaches to measuring the significance of
leadership or other representative individuals:
(i) leadership towards the targeted community;
(i1) leadership as a prominent part of the group
towards the group in whole; (iii) leadership towards
the geographically limited part of the whole group

8 Uraz, Classifying Genocide in International Law. The
Substantiality Requirement, 49.

8 Tams, Berster, and Schiffbauer, Genocide Convention:
A Commentary, 151.

8 Ibid.

8 Ibid., 81-3, 151.
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(as an indicator of genocidal intent to destroy
a prominent part, not the prominent part itself).

The first approach was applied by several ICTY
Chambers that evaluated substantiality by measuring
the impact of the disappearance of leaders on
a particular community, not the entire group (e.g.,
Tolimir, Sikirica, and the same logic in Krstic¢ (Trial)
despite the Appeals Chamber’s denial thereof). This
approach seems to represent an impermissible
compartmentalization of both the protected group
and the intent to destroy, whereby leaders (or
otherwise significant individuals) are treated as
a subpart of the part of the whole group. It also
paves the way for the potentially endless possibility
of splitting various segments of the group into
subsegments, evaluating substantiality on multiple
levels. This could lead to a situation where, e.g., the
isolated killing of only two claimed leaders in
avillage of 50 persons populated by one predominant
ethnic group could in itself reach the level of
genocide. In this scenario, the leaders may form
a substantial part of a particular community, but not
the whole group, and thus cannot be part of the
substantiality assessment.

The second approach would, in turn, consider
whether leaders — taken as a part themselves —
meet the substantiality requirement towards the
entire group (i.e., essential to the group’s survival or
emblematic of the group) and not just its
geographically limited section in a targeted
community. Certain commentators highlight the
inherent contradiction in this approach. If
jurisprudence suggests that the disappearance of
leaders has to impact the survival of the whole, then
where perpetrators attack leaders as a substantial
part desiring to impact the existence of the entirety,
the intent is necessarily directed at the group as
a whole, not leaders as part of it.¥ Moreover, this
approach may preclude the finding of genocide
within a geographically limited area where
perpetrators do not possess control over the entire
group. In order for leadership to meet the
substantiality requirement, the entire group’s
leadership has to be considered an evaluated part,
not merely leadership in a particular community.

The third approach would treat the attack on
leaders as an indicator of an intent to destroy
a broader prominent part of the group (most likely
geographically defined). This approach stems from
Krsti¢ (Appeal), where the destruction of Bosnian
Muslim men served as evidence to infer the intent to
destroy Bosnian Muslims of Srebrenica as a part of

8 Uraz, Classifying Genocide in International Law. The
Substantiality Requirement, 96.

the group. Similarly, the destruction of leadership
within a particular geographic locality can be
viewed as an indicator of genocidal intent, not
because of the prominent nature of leadership
juxtaposed against the whole group, but because of
the prominent nature of the geographically limited
part targeted for destruction. This approach seems
to be the soundest interpretation of the prominence
requirement within the substantiality assessment. It
would also dictate — contrary to the text of some
aforementioned judgments® — that the impact of
the leaders’ targeting has to be assessed in relation
to the targeted part of the group that is substantial
(i.e., geographically limited community) — not the
group as a whole. This approach would treat the
leadership factor not as a substantiality consideration
per se but rather as one of many potential
circumstantial indicators of genocidal intent.

Finally, a separate issue is whether — to establish
genocidal intent — the impact on the group resulting
from the leaders’ removal should be actual, or
whether potential impact suffices as well. The
Appeals Chamber in Tolimir stressed unequivocally
that “the impact of the leaders’ disappearance may,
of course, be assessed only affer the leaders are
attacked” by evaluating the consequences for the
remainder of the group “at the same time or in the
wake of the attack on its leadership”.?

However, it is hard to reconcile this remark with
the fact that the proof of genocide does not require
actual destruction of the whole group or its part to
occur.’’ What matters instead is the intent to destroy
the group or its part. Thus, any underlying act
committed with the intent to seek the partial
destruction of the group would qualify as genocide,
even without actual destruction being achieved.”
Neither does the finding of genocide requires proof
that perpetrator chose the most efficient method of
destruction that would make it complete.”
Perpetrator’s opportunities (and their limitations),
area of activity and control, and extent of reach are
also relevant considerations.**

% See, e.g., Jelisi¢ Trial Judgement, para. 82: “[genocidal
intent] may also consist of the desired destruction of a more limited
number of persons selected for the impact that their disappearance
would have upon the survival of the group as such [emphasis
added]”; Sikirica et al. Judgement on Defence Motions to Acquit,
para. 77: “The important element here is the targeting of a selective
number of persons who, by reason of their special qualities of
leadership within the group as a whole, are of such importance that
their victimisation [...] would impact upon the survival of the group,
as such [emphasis added]”.

% Tolimir Appeals Chamber, para. 265.

Krsti¢ Trial Judgement, para. 584.
2 Ibid., para. 584.

Krsti¢ Appeal Judgement, para. 32.
% Ibid., para. 13.
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These considerations dictate that, while the
actual post-factum impact of the leadership’s
elimination on the group can — without a doubt —
be an important factor to consider, the assessment of
potential impact can be of no lesser importance. It
especially relates to cases where perpetrators do not
possess control over the entire group, or where their
resources to target the entire leadership are limited,
or where the pattern of targeting part of the
leadership has already proved systematic and
consistent enough to demonstrate potential
consequences for the entirety. Where the law does
not require actual destruction to establish the
existence of the intent to destroy a part of the group,
it would be unreasonable to require the actual
destruction of leadership for the evaluation of the
impact on the group in all cases.

Conclusion. The commission of the crime of
genocide does not require the perpetrators to intend
to destroy the whole group or physically annihilate
its every member. Genocidal intent can also aim at
the destruction of the group’s substantial part. The
substantiality of the targeted part can be measured
quantitatively (i.e., due to significant numbers of
targeted individuals) or qualitatively (i.e., due to the
representative character of persons selected for
destruction). Among such representative persons,
international jurisprudence has sometimes referred
to the group’s leadership, whose selected destruction
may be indicative of genocidal intent (which
can be labelled as “the leadership factor”). While
there has been no final genocide conviction based
on the leadership factor, international jurisprudence
nevertheless provides for several important
conclusions related to the leadership factor.

A group’s leadership is defined relatively broadly
and can include various societal strata who, due to
their position or special features, can significantly
influence the group, its members’ actions or
opinions, and whose elimination would impact the
group’s survival. Depending on the protected group,
the composition of leadership and the relevance of
the leadership factor would differ: for example,

leadership within the national groups would
arguably be more inclusive than within religious
groups. Leadership is not the only representative
category of the group members: depending on the
context, various persons (e.g., male members of the
group, peasants, and farmers, etc.) can be considered
“representative” given the impact their destruction
would have on the group.

However, the relevance and significance of the
leadership factor for the establishment of genocidal
intent has been criticized in legal commentaries for
its vagueness and risk of speculative application.
The definition of the leadership factor has also left
several loopholes in jurisprudence and doctrine that
this article attempted to address. First, while to
qualify as genocide, selected targeting of leadership
has to impact the group’s survival, international
jurisprudence seems to imply that it is not only
physical survival that can be affected but — more
broadly — the group’s existence as a social unit.

Second, while it is theoretically possible that
leadership itself constitutes a substantial part of
the group (i.e., emblematic of it or essential to
its survival), considering that leadership’s
disappearance has to impact the survival of the
entire group would contradict the nature of genocidal
intent to achieve partial destruction, since the intent
would always be directed at the group in its entirety,
not in part. Likewise, considering leadership’s
substantiality towards a geographically limited
community would represent an impermissible
compartmentalization of both the protected group
and the intent to destroy. The soundest approach
would consider the selected targeting of leadership
as evidence of genocidal intent to destroy
a geographically limited part of the group that, in
itself, is substantial. In such a case, it is the
substantiality of the community that must be
measured, not that of its leadership. Lastly, the
impact of leadership’s disappearance on the group
should not necessarily be evaluated only after the
leaders are targeted: depending on the context,
a potential impact may suffice, too.
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BUMHEHHS JISTHb TPOTH JIIJEPIB 3AXHIIIEHOI TPYIIN
ABO IHIIUX ii 3 HAKOBUX YWIEHIB
SIK IHAMKATOP TEHOLIUTHOI'O HAMIPY

370YMH TeHOLHIY, TOOTO MisHHS, BYUHEHI 3 HAMIPOM 3HHUIIUTH OJHY 3 YOTHPHOX 3aXHUINCHUX TPYIT
(HalllOHANIBHY, ETHIUHY, PEiriiiHy abo pacoBy), HE BUMArae MOBHOTO 3HUIIIEHHS KOXXHOIO OKPEMOTO 4JicHa
rpynu. TeHomuIHUIA HamMip Moxe HaOyBaTu 1BOX (OpM, a came: NparHeHHs MOBHOTO ab0 YaCcTKOBOTO 3HU-
[IEHHS TPyNHU. BTiM, KOHIIEMIIiS «4aCTKOBOTO 3HHIIEHHS 3aJMIIAETHCS OJHIEI0 3 HAMCKIAIHIIINX PABO-
BUX KaTeropiii y BH3HAuCHHI €IIEMEHTIB 3y09MHy reHouunmy. Cepex moTeHIiHHX (opMm i CIeHapiiB
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YaCTKOBOTO 3HUINEHHS MDKHAPOIHA CY[0Ba MPAKTHKA Ta KOMEHTATOPHU 3TaJyI0Th HE JIMIIC BUITAIKH 3HH-
MICHHS YMCEIbHO ICTOTHOI YaCTHHH IPYIH, a i MCHII YHiCeIbHE BUOIPKOBE 3HHUIICHHS i1 3HAKOBUX WJICHIB,
o0paHMX Yepe3 BIUIMB IXHHOTO 3HUKHECHHS HA BIDKMBAaHHA TPyNH. Jlimepu rpymnu € sicKpaBUM IIPHKIIAIOM
TaKMX 3HAKOBHX OCi0, a TOMy OBHE a00 YaCTKOBE 3HUIICHHS X MOKE OyTH BATOMHM JTOKa30M T€HOIIHTHO-
To Hamipy (Tak 3BaHUN «IMHHHK JiIEPCTBAY).

MeToto IIi€T CTATTI € JOCTITUTH BUTOKH Ta 3MICT YAHHUKA JIIIEPCTBA B MIXKHAPOIHO-TIPABOBOMY PETY-
JIFOBaHH1 3a00pOHH 3JIOUMHY T€HOIIU/TY, & TAKOXK MOTEHIIHI IPaBOBI MPOTAIMHK B HOTO TIIyMadyeHHI B M-
HApOJHIN Cy/IOBIH MPaKTHIIL. Y CTATTi y3araJbHEHO CBOJIOIIF0 OaYeHHS YaCTKOBOTO 3HUIIEHHSI SIK Y TIPOIIe-
ci mpuiiaaTTss KoHBeHII mpo 3amo0iraHHs 3J0YMHY TEHOIMIY Ta IMOKApPaHHS 32 HBOTO, TaK 1 3TOAOM,
30KpeMa TepIili BKa3iBKM Ha YHHHUK JIIJICPCTBA, @ TAKOXK MTPOAHAII30BaHO BC1 MIXXHAPOIHI CY/IOBI PIIlICHHS,
pENeBaHTHI ISl BU3HAUCHHST YMHHUKA JIiIePCTBA.

ABTOp CTaTTi JOXOMUTH BUCHOBKY, III0 MIXKHApPOAHA CyIOBa MPAKTHKa BU3HAYAE CKIAI JIIAEPIB TPYyIH
JoBOJTI IUPOoKo. L{e ocoOu, siki BHACTIIOK CBOET TO3HIIIT, O(IIIHHOT MOCAM UM CTICI[iaIbHAX HABMYOK 3/1aT-
Hi YMHUTH CyTTEBUH BIUTUB Ha JIiT Ta JYMKH TPYIH (HAPUKIIAI, TOTITHKH, YIIPABIIHII, HAYKOBIII, TPOMaJI-
CBbKi, PEITiiHI Ta KYJIBTYPHI distdi). 3HAYCHHS JIIICPCTBA JJIs ICHYBaHHS TPYIH Ta HOTO CKJIa 3aJie)KaTH-
MYTh BiJl KOHKPETHOI 3aXHIICHOI TPynH. Y CTarTTi L0 BapiaTHBHICTH MPOLTIOCTPOBAHO, 30KpeMa, Ha TIPH-
KJaji, 3acrocoBaHoMy Padaenem JlemMkiHUM, aBTOpPOM TepMiHa «TCHOLM», JUTS BHU3HAYCHHS OCIO, SKHX
pansHCBhKa BlaJa BBaKala sAPOM, KICTIKOM YKpAaiHCBKOi HaIlil, a caMe: IHTEJNIreHIii, JyXOBEHCTBA
Ta CeNIH-X1100p0o0iB.

3BEepHEHO yBary Ha KpUTHKY YMHHHUKA JIIIEPCTBA 32 HOrO PO3MUTHU XapakTep Ta IIUPOKHN MPOCTIp
IUTSL CTICKYJISITUBHOTO OIIHIOBAaHHS. Y CTaTTi TAaKOXK PO3IITHYTO HEBH3HAUCHI MUTAHHS 3aCTOCYBAHHS YWH-
HUKA JIIIepCTBA B MDKHAPOIHIN CyJ0BIM MPaKTHUIli. 3p00JICHO TPH rOJIO0BHI MPaBOBi BUCHOBKH. [lo-mepie,
IUTSL TOBEICHHSI TSHOIIM/TY BayKIIUBO OI[IHIOBATH T€, SIK 3HUKHECHHSI Y1 3HUIICHHS JIiJIepiB BIUIMHYIIO Ha iICHY-
BaHHS IPYIIH K COIIATBHOT OIMHHUII, a He JIUIIEe Ha (i3ndHe BHKUBaHHS 11 wieHiB. [To-apyre, xoua migepiB
SIK OKpEMY KaTeropilo MOTSHIIIHHO MOYKHA BBaYKATH 3HAKOBOIO YACTUHOIO TPYITH B LIJIOMY, HAHYACTIIIe TXHE
3HUIICHHS CIiJ PO3MISAIATH K IHAWKATOP HAMIPy 3HUIIUTH TEPUTOPiaJbHO OOMEKCHY 3HAKOBY YACTHHY
rpynu (HampHKIal, TPOMaay), ICTOTHICTh SKOi Ma€ OLIHIOBATHCH CTOCOBHO TpymH 3arajom. [lo-tpere,
IUTSL TOBEJICHHSI TCHONUAY HEOOOB’ I3KOBO MOCT(HAKTyM OIIHATH BIUTUB 3HUIICHHS JiIEpPiB HA BUKUBAHHS
TPYIU: 3aJIEKHO BiJ KOHTEKCTY JJIsI OLIHIOBAHHS T€HOIMIHOTO HaMipy MO)Ke OyTH IOCTaTHHO OLIHUTH
HOTEHI[IMHUNA BILUIUB.

KuiouoBi cioBa: MiKHAapoaHEe KpUMiHaJIbHE MPABO, TCHOLM, FCHOLMAHUN Hamip, Hamip 3HMILUTH
IpyIly 9acTKOBO, JiIEPCTBO.

Mamepian naditiwos 13.01.2024
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MMPABO HA JOCTYII 0O JAEPKABHOI CJIVKBH
SIK MIDKHAPOJTHUI CTAHIAPT

Y emammi oocnidoceno npaso na docniyn 00 0epiHcasHol Cyxicou K MidDCHapoOHull cmanoapm. 3anpo-
NOHOBAHO KAACUQPIKAYIIO TOPUOUUHUX 2apaHmMIill 3a0e3neueHts npasa Ha 00Cmyn 00 0epiCaABHOL CyHcOU
3a Kpumepiem cgpepu ix 0pucOuKyitinoi ma mepumopianoHoi Oii 3 6UOKPEeMICHHAM MAKUX KAme2opiil. YHi-
6ePCANbHI, PeciOHANbHI, HAYIOHATLHI (GBHYMPIWHbO0EPICABHT). Bemanoeneno, wo akmusHy npago3axucHy
pobomy Ha MidcHapoOoHill apeni 30itichioe Komimem OOH 3 npag n1io0uru, 0CKibKu po3ensodae iHougioyaib-
HI NOBIOOMILEHHS U000 NOPYULEHHS NPABA HA OOCHYN 00 0ePICABHOL CYICOU Ma CEOIM MAYMAYEHHAM GU-
3HAUAE OCHOBHI 8uUMO2U 071 11020 peanizayii. [lpodemorncmposano mendenyii inmepnpemayii 3micmy npasa
Ha 0ocmyn 0o depoicaghoi cayacou @ npaxmuyi Komimemy OOH 3 npas noounu. Ilpoananizogano koukpem-
HI NPUKIAOU CMaHOapmu3ayii IPUOUYHUX 2apawmii 00Cmyny 00 OEpHCAGHOL CIYHCOU 8 PeclOHANbHUX
cucmemax 3axucmy npas i c60000 A0OUHU.

IIpogedeno nopieHAILHO-NPABOSULI AHATI3 NOTOHCEHL KOHCTNIUMYYIUHO20 3AKOHOOABCNEA €BPONEUCHKUX
Kpain w000 3aKpinienHs I0pUOUYHUX 2apanmitl CyuacHux 0emMoKpamuyHux oepacas. Koncmumyyii inozem-
HUX 0epoicas 3aKpinaiomy.: piGHICMb KAHOUOAMIE HA 3AUHAMMS NOCAO 0epPAHCABHOT CLYAHCOU, 3AKOHHICTD,
00’ eKmusHiCmMb Ma cnpaseorusicms npoyeoyp 0000py HA NOCAOU OePAHCABHOT CYICOU, HEelmpanrbHiCHb
I KOMnemeHmHICMb 0EPAHCABHUX CLyHCO08YI6. BcmanoeneHo, wo Ha KOHCMUmyyitiHoMy pieHi HaylOHaIbHULL
3aKOH00A6eYb He NPONOHYE CHeYIaNbHUX TOPUOUYHUX 2apaHmiil Oist OOCMYny 00 0epiHcagHol Cryicou

6 Nepioou 3anpoeaoddicents 0COONUBUX NPABOBUX PEICUMIE.

KirouoBi cioBa: mpaBo JIIOAWHU Ha JOCTYI 10 ACpP>KaBHOI ciykOu, Iep’kaBHa ciy0a, IOpUIHIHI

rapaHTii, KOHCTUTYIIisl, IHO3EMHI JIep>KaBU.

IMocTaHoBKa Mpo6JieMu. Y KOHTEKCTI KOHIICTIIIT
HAJIGKHOTO BPSIYBAHHS ONHHMM i3 HAraJbHHUX IIH-
TaHb, sIKe MMOTPEOyE OCMUCIICHHS, € CTYIIIHb YHIBEp-
canizauii FOpUIUYHUX FapaHTiil JOCTYILy JI0 AepiKaB-
HOi ciyx0Ou. Jle Ta Mexa JOCTaTHOCTI 1 TMOBHOTH
JieTajizanii MKHApOAHOTO Ta HAIlOHAJIBHOTO Mpa-
BOBOT'O PETYIIIOBAaHHS, SIKi HAIIOBHIOKOThH TIPABO JIFO-
JIUHU 371HCHIOBATH BPSIyBaHHS y BIIACHIN JepraBi
CEHCOM 1 yOe3meuyroTh Bijl UTr030pHOCTI? Binmosinb
Ha II¢ 3alUTaHHs HE € MPOCTOI0, 30KpeMa y CBITII
HAJISKHOTO 3a0€3IeUeHHs MpaBa Ha JOCTYI JI0 Aep-
xaBHOI cimyxOu. IOpuauuni rapantii  gocTymy
IO JIEPXKABHOT CITy’KOW MaroTh BioOpa)kaTwcs 3 BU-
COKOIO YITKICTIO 1 SICHICTIO SIK MDKHApPOJHHMA CTaH-
JIapT TMpaB JFOAWHU, TOOTO MiHIMaJIbHUH Ta B3iplie-
BUIl pIBEHb JONMYCTUMOIO TIOBOIDKCHHS JepiKaBH
3 TPOMaJITHAMU, OJHAK JUIS JIOCSTHEHHS M€l METH
MOTPIOHO 3/IMCHUTH KOHLENTyallbHE PO3pPOOJICHHS
Ta IHTEPIPETAIIiO BIIMOBITHAX rApaHTiH.

AHaJi3 ocTaHHiX AociaiIxeHb i myOJikamiii.
[IpoGemarnka BH3HAUCHHS TPUPOIN FOPUINIHUX
rapanTiil 3Haiiia BigoopaxenHs B mpausgx C. Ada-
HaceHko, JI. Borauosoi, 1O. Ilaiiau, B. [loropinka,

© flem sanuenxo A. C., 2024

JI. PsboBon, B. denopeHka Ta iHIIUX HAYKOBIIIB.
BongHoyac mnmTaHHS OCOOJIMBOCTEH 3aKpIILICHHS
came IOpPHIUYHUX TapaHTil JOCTYITy JI0 JepyKaBHOI
CITy>KOU JI0OBOJII TIOBEPXOBO BHCBITIICHO Y BITUM3HS-
HUX JOCIHI/DKCHHSX, 1[0 CBOEID YEPror CBIIYHUTH
npo morpedy TIPYHTOBHMX HAYyKOBUX IOIIYKiB
y MeXax 3araJpHOi TPOOIEMAaTHKN JOTPHMaHHS
paB JIFOUHU.

Merta cTaTTi — pO3DIIHYTH Ta PO3KPHUTH 3MiCT
IOPUIMYHKX TapaHTiil IpaBa Ha TOCTYI JI0 IepPiKaB-
HOi CIIy’)KOM B MIDKHApPOJHO-TIPABOBOMY KOHTEKCTI.
ABTOpKa 3aCTOCOBY€E TPUPIBHEBHIA M1JIXi/] 10 OLIHIO-
BaHHS TIOJIOKCHb YHIBEPCAIBHUX, PETiOHAIBHUX
Ta BHYTPIIHBbOJAEPKABHUX MIDKHAPOIHUX aKTIB,
y SIKAX MICTSTBCS BiJITIOBI/IHI FapaHTii, 1110 Ja€ 3MOTY
MPOBECTU MOPIBHAIBHUI aHANI3 HOPMATUBHOTO 3a-
KpIIJICHHS MpaBa Ha JIOCTYII JIO JICP>KaBHOI CITYKOH.

Buknaa ocHoBHoro marepianay. Hacammepen
BapTO PO3KPUTH 3MICT KaTeropii «rOpHIUYHI rapaH-
Tiin. Sk 3a3na4atots B. [Toropinko Ta B. ®exopenxo,
1T KOHCTUTYIIHHIUMHU TapaHTIIMH KOHCTUTYIIIHHUX
npaB i CBOOOA JIOAMHHU 1 TPOMaJsSHUHA TPUHHATO
PO3YMITH CHCTEMY YMOB 1 3aco0iB, FOPUINIHHX
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MeXaHi3MIB 3a0e3MeUeHHs HAJICKHOT pearizalii BU-
3HayeHNX KoHcTUTYy1i€I0 Ta 3aKkoHaMu YKpaiHu Ipas
1 cBOOO JTFOAMHM 1 rpoMazsHiHa'. HaBeene TpakTy-
BaHHS IOPUINYHKX TAPAHTIH € BKIUBUM [UIsl BCTa-
HOBJICHHSI IXHBOTO TPU3HAYCHHS B HAI[IOHAJIBHIN
MPaBOBii CHCTEMi, OfIHAK HE BKa3y€ Ha ILLTICHICTh
Ta TAPMOHIWHICTh B32EMOJIIT KOHCTUTYIIHHUX FOPH-
JIIYHHX TapaHTii 3 MDKHAPOTHUM MEXaH13MOM 3aXH-
CTy TIPaB JIFOIMHHU.

KommnexcHuii miaxin mo iHTepnperarii rapanTiit
npaB JiroauHu Tiporionye JI. PsOoBon, ska BKasye,
1[0 TapaHTil [paB JIOMUHHU B JEMOKPATHYHUX JepIKa-
Bax — II¢ IIJTiCHA CYKYITHICTh FOPUJIUYHHUX Ta 1HCTH-
TYLIHHNX 3aC001B BHYTPIIIHBOACP;KABHOTO Ta MiXKHa-
POITHO-TIPaBOBOTO XapaKTepy, CYAOBHUX 1 MO3aCYIOBHX,
BIIACHE KOHCTUTYLIHHUX rapaHTiii. [TomibHy mo3uILito
miarpumye 1O. Ilaiina, Harojomyoud Ha TOMY,
0 IOPUAMYHI TapaHTil NpaB JIIOIMHU € CKIIaJ0BOIO
YaCTHHOIO MEXaHI3My 3aXHUCTY ITPaB JIFOINHU SIK y CHC-
TeMi HaIllOHAJIBHOTO, TaK 1 B CUCTEMi MIXKHApPOJHOTO
3aXHUCTY TPaB JIFOIUHIS.

Buknaneni MipKyBaHHSI € LIHHUMH JJIsl BU3Ha-
YEeHHS TIOHATTSA «HOPWAWYHI TapaHTii JOCTYIY
JI0 AepxKaBHOI ciryx0m». [Ipornonyemo Taky nediHi-
IIF0: FOPUIUYHI TapaHTil JOCTyNy 10 JepiKaBHOI
CITy’KOM — II¢ LUTICHA CHCTEMA 3aKPIIUICHUX Hallio-
HAJGHAMH Ta MDKHAPOTHUMH AKTaMU TPHHIIUIIB,
BUMOT, TIPOLIEIYP Ta 0OMEIKEHb, TIOKJIMKAHUX 3a0e31e-
YyBaTH peati3allito, OXOPOHY Ta 3aXHUCT MOMIIUBOCTI
TPOMAJISIH  3[IMCHIOBATU YIPABIIHHA JCpP:KaBHUMH
cripaBamu. CITii YTOYHHUTH, IO TPHHIAIN — II€ 3a-
rajbHi HOpPMH (BHXIiZHI TIOJOXKEHHS); BUMOTH Ta
OOMEKEHHST — TI¢ 3MICT MaTepiaJIbHUX HOPM, a Tpo-
LeAypd — 3MICT HOpM HporecyansHux. HaseneHi
CKJIAJIOBI YaCTHHU FOPHMYHUX TapaHTild TICHO B3ae-
MOJIIOTh 1 MarOTh OCOONMBOCTI BTIJIEHHS Ha HAIlio-
HAJILHOMY Ta MDKHAPOIHOMY PIBHSIX.

OnHUM 13 KpUTEpPiiB MOALTY IOPUANYHUX TapaH-
Tid TIpaBa Ha JIOCTYN JIO JIEPXKABHOI CITY)KOH, sIKi
BH3HAYAIOTh MOTO 3MIiCTOBE HAMOBHEHHS, € cdepa
iX FOPUCAMKINIHOT Ta TepUTOpianbHOI aii. Biamo-
BiJTHO JIO LILOTO KPUTEPIIO iX MOAUISIOTH HA YHIBEp-
CaJIbHI, perioHaJIbHI Ta KOHKPETHHX JICPIKaB.

@dyHIaMEHTalbHI yHIBEpCalbHI aKTH y cdepi
3aXUCTy MPaB JIIOJWHU OXOIUTIOIOTh SK MI>KHAPOJIHI

! Moropinko B. ®., ®enopenko B. JI., Koncmumyyiiine npaso
Vrpainu, pen. B. ®. INoropinko (Kuis: [Ipenenent, 2009), 144, https:/
www.academia.edu/39800763/IToropinko B @ ®denopenko B JI
Koncruryn_npaso_Ykpainu.

2 Jlimis  PsboBom, «[lapanTtii mpaB Ta CcBOOON JFOMHHE
i rpomajsiHMHA B YKpaiHi Ta 3apyObKHUX KpaiHax», Axkmyanvhi
npobnemu npasozrnascmea 1 (2023): 114-9, https://doi.org/10.35774/
app2023.01.114.

3 Opiit Ilaiina, «Bu3HaueHHS MOPUAMYHUX TapaHTId sK
€JIEMEHT 3aXUCTy NpaB JIOAUHWY», Haykosuu 6icHux nyoniunoco
ma npusamrnozo npasa 2 (2018): 54, https://dspace.univd.edu.ua/
items/58279a35-26b3-4b94-8bbb-bdSafec7dc48.

3000B’s13aHHS, TaK 1 aKTH «M’SIKOTO MpaBay, IO €
BKJIMBUM [DKEPEIIOM IOPUIMYHUX TAPAHTIH JOCTY-
My 70 JIepyKaBHOI ciy»k0u. 3rigHo 3 m. 2 ct. 21 3a-
ranpHOi Jekiapanii npas goauHu 1948 p., kokHa
JIFOIIMHA MA€ MPaBO PiBHOTO JOCTYITY 10 IEPXKaBHOI
cnyx0u B CBOIil kpaini* °. HaBeneHe momoxxeHHs
HEe € 00OB’S3KOBUM JUIS JCP)KaB, IO MiATPUMAIN
YXBaJICHHS TOKYMEHTA, OJHAK BILUIMB IIi€] HOPMHU
CTaB BHM3HAYAIBHUM Il (DOpMYITFOBaHHS YHIBEp-
CaJIbHUX HOPM-TapaHTiii MOCTYIy 10 AepKaBHOI
CITY’)KOH, IO MICTAThCS B MDKHApOJHOMY IaKTi
Ipo TPOMAASHCHKI 1 ToniTHuHI mpasa 1966 p.
(ct. 25), MixkHapOIHIA KOHBEHIIIi MPO JIIKBIIAIII0
BCiX ¢opM pacoBoi auckpuminanii 1965 p. (ct. 5),
Kougentiii Opranizarnii O6’eqnanux Hariit npo stik-
Bijamiro Bcix (opM AMcKpuMiHamii MO0 KIHOK
1979 p. (ct. 7) Ta IHIIKUX aKTax.

3-MOMIXK 1HIIIUX aKTiB «M’SIKOTO MPABay MOKEMO
TakoXk 3rajgaru Jlekmapaiiiro mpo mpaBa oci0, 1o
HaJIe)KaTh /10 HallIOHATbHUX a00 €THIYHUX, PENIiriii-
HUX Ta MOBHHMX MeHIIWH 1992 p. (cT. 2), exmapa-
I[i10 TIPO MPaBO Ta BiANOBIJAIBHICTE OKPEMUX 0Ci0,
TpyIl Ta OPTaHiB CYCIIJIbCTBA 320X0UYBATH Ta 3aXH-
[IaTH 3arajbHOBU3HAHI MpaBa JIIOAWHU Ta OCHOBHI
cBoOomu 1998 p. (cT. 8). 3HOBY Kk Taku HaBeJIeHI
aKTH, X04 1 HC € OOOB’SI3KOBUMH [0 BHUKOHAHHS,
OIIHaK BCE K MAlOThb IEBHY HOPMAaTHBHICTH, TOX
MOXYTb OyTH oOpieHTHpamMu Juig (OPMYyBaAHHS
3000B’3aJIbHAX AKTIB.

HopMmu KOHBEHIIHHHX akTiB 3000B’sI3yIOTh
JIepKaBy JIONMYyCKaTH TPOMAISH Yy CBOil KpaiHi
Ha 3arajbHUX YMOBAaX PIBHOCTI A0 JAEp:KaBHOI
ciayx0u (cT. 25 MKHApOIHOTO MAKTy MPO TpoMa-
JSTHCBKI 1 MONMITHYHI TpaBa)®; 3abe3meuyBary piB-
HOTIPaBHICTh KOXKHOI JIFOJMHHU TIepesl 3aKOHOM, 0e3
PO3pI3HEHHS pacH, KOJIbOPY LIKipH, HAL[IOHATBHO-
ro abo €THIYHOTO MOXO/DKeHHS (CT. 5 MixkHapo-
HO{ KOHBEHII{ Mpo JiKBiAanio Bcix Gopm pacoBoi
JUCKpHUMIHAIiT)’; BXKMBATH yCiX BiIIOBIIHUX 3aX0-
JiB IS JTKBimamii JTUCKpuUMiHALil MO0 >KIHOK
y TIOJNITHYHOMY Ta CYCHUIBHOMY >KHTTI KpaiHH

4 Bacanvna oexnapayis npas moounu, 10 rpymas 1948, https:/
zakon.rada.gov.ua/go/995 015.

> MiKHapO/IHI JOKyMEHTH Ta aKTH CYZOBOTO IIPAaBO3aCTOCYBAHHS
HIOCITyTOBYIOTBCSI Kareropieto «yomiuna ciyxba» (public service),
110 B 0illiiiHOMY MepeKIIa/ii BiIMOBIHUX IOKYMEHTIB Ha YKPATHChKY
MOBY IEpElalOTh sK depocasna cayocoa (civil service). Ilpore
3 TAKKM I1iIX0/IOM CKJIA/THO TTOTOAUTHUCS, OCKIIBKY MOHSTTS ITyOTi4HOT
Ciyk0M Mae IIMPOKUH 00CAT 1 OXOIUIIOE K JiepyKaBHY, TaK i iHII
BUAM CiykO. Y Iiif CTaTTi MM HEOZHOPA30BO 3BEPTATHMEMOCS
0 TIOHSATTS JICPXKABHOI CIy)KOH, INPOTE 3 PO3YMIHHSIM TOTO,
110 JIepyKaBHA CIIY)K0a € OIHUM 13 BHIB TyOIi4HOI CITyKOH.

® Midicnapoonuti nakm npo 2poMadsHcybKi i norimuyni npaesa,
1966, Odiuiiinuii BeOnopran BepxoBHoi Pagm Ykpainu, https://
zakon.rada.gov.ua/go/995 043.

7 Konsenyin Opeanizayii O6 eonanux Hayiil npo nixeidayito
6cix opm  Ouckpuminayii woodo oicinox, 1979, Odiuiianii
BeOnopran BepxoBroi Pagu VYkpainu, https://zakon.rada.gov.ua/
laws/show/995_207.
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1, 30KpeMa, 3a0e3reuyBaTH KiHKaM Ha PIBHUX yMO-
Bax 3 YOJIOBIKaMH MPaBO 3aliMaTH JepKaBHI MOCAIH,
a TaKOX 3IMCHIOBATH BC1 JIepKaBHI (DYHKIIIT HA BCIX
piBHSX JepkaBHOro ympasiiHHs (cT. 7 KonBenmil
Opranizanii O6’exaHannx Hamiii npo JikBimario
BCiX opM AuckpuMiHamii o0 xiHok 1979 p.)E.
JlocTyn 110 iep)kaBHOT CITy>KOM Ha OCHOBI PIBHUX
MOXJIMBOCTEH Ta 3arajibHUX MPUHIUIIB 3aCiyT,
a TaKOXX rapaHToBaHE MepeOyBaHHsS Ha MOCajl BKa-
3y€, Mo 0co0u, siKi 001MMarOTh TOCAAN Ha JEPIKaB-
Hill cTy)01, € BUIBHUMH BiJl TIOJITHYHOTO BTPYYaH-
ust’. Pexomenmariist Ne R (2000) 6 Komitety MiHicTpiB
Pamu €Bponn neprkaBaM-diieHaM KOHKPETH3YE IOpH-
JIMYHI TApaHTil BCTYIly Ha JCpKaBHY CIIyXOy B TOMY
ACIIeKTI, 110 MPUIOM Ha POOOTY CITY>KOOBIIIB ITOBH-
HEH BHU3HAYATUCSI PIBHUM JOCTYIOM A0 MyONIiuHHX
mocaJ i BiIOOPOM Ha OCHOBI 3aCIyT, YeCHOI Ta Bijl-
KPUTOI KOHKYPEHIIii Ta BiICYyTHOCTI AUCKPUMIHALI.
Jnis moctymy 1o MyOmYHEX T0cal MOXKYTh ICHYBaTH
HeBHI nepexyMoBu. KpiM TOro, MOXyTh BCTAaHOBIIIO-
BaTHCS 3arajibHi Ta CreNU(IuHI BUMOTH JI0 TPUHOMY
Ha poboty!?. BBaxkaemo, 1110 Taki BUMOTH € HEOOXiI-
HUMH B JEMOKPaTUYHOMY CYCIUIBCTBI, OCKIJIBKH
BiZOOpaXaloTh OUIKYBAaHHS BiJl JCP)KaBHUX CIIyX-
OOBIIB sIK 0Ci0, HaMIJICHUX HABMYKAMM, BMIHHSIMH
Ta KOMIIETEHIISIMH JUIs peaii3allii BIaJHUX MMOBHO-
Ba)XKCHb. 3BIJICH BUILUIMBAE, IO TapaHTIi-BUMOTH,
SIKi BHCYBAIOTBCS IO TPOMA/ISIH, 110 0aXKaI0Th OITY-
YUTHUCS JIO JISUTBHOCTI 3 BUKOHAHHS 3aBIaHb 1 (yHK-
il JepkaBW, HE BH3HAIOTHCA IUCKPUMIHAIIIEO
B MDKHApOIHOMY IpaBi. BogHouac ciiijt 3ayBakuTH,
1110 BOHU MAaIOTh BIAIIOBIAATH 3acagaM HeOOX1JHOCTI
Ta PO3YMHOCTI, HE CTaBHTH OJHHUX OCI0 y OUIBII
BUTIIHE CTAHOBUILE MOPIBHIHO 3 HIINMH.
HaitaktuBHiny npaBo3axucHy poOOTy Ha MiXKHa-
poaHiii apeni 3ailicHroe Komiter OOH 3 mpas mtonu-
HH, OCKUTBKH PO3MIIS/IA€ 1H/MBIIyaTbHI ITOBIIOMIICH-
Hsl I1[0/I0 MTOPYILICHHS IPaBa Ha JOCTYII JI0 IePIKaBHOT
CIIy’KOW Ta CBOIM TIyMa4deHHSIM BH3HA4Ya€ OCHOBHI
BUMOTH JIJIs HOro peanizaiiii. AHaji3 MpakTHKH i€l
MOBaXHOT IHCTUTYII Jae 3MOry 3pOOHMTH Taki
BHCHOBKH: TO-TIEPIIIE, IPABO Ha JOCTYII JI0 JCPiKaB-
HOI CIyOW OXOIUTFOE TPUHHATTS, MPOXOJKECHHS,
a TaKoX MPHUITUHEHHS JICP>KaBHOI CIykOU (IUB. BU-
cHoBok Komitery OOH 3 mpaB JrOAMHU Yy crpasi

8 Mixcnapoona koneenyis npo nikéioayiio 6cix ¢opm pacogoi

Juckpuminayii, 1994, Odinilinuit Bebnopran BepxoBHoi Panu
VYkpainu, https://zakon.rada.gov.ua/laws/show/995 105.

° Human Rights Committee, The Right to Participate in Public
Affairs, Voting Rights and the Right of Equal Access to Public
Service: General Comment Ne 25, CCPR/C/21/Rev.1/Add.7, 1996,
https://www.equalrightstrust.org/ertdocumentbank/general %20
comment%2025.pdf.

10 Recommendation Ne R (2000) 6 of the Council of Europe
Committee of Committee of Ministers to member states on the status
of public officials in Europe, 2000, https://rm.coe.int/native/
09000016804c3142.

Stalla Costa v. Uruguay Big 9 munms 1987 p.');
HO-/IpyTe, 3aKOHOJABCTBO TIPO JISPIKABHY CITyKOy Ma€e
MICTUTH TapaHTIl MPOTH CBABLLISA, & TOMY JIOTPUMAH-
HSI 3aTaJIbBHUX YMOB PiBHOCTI Iepedadae CrpaBein-
BICTb HE JTUIIIE KPUTEPITB IS I000PY, & i «IIPOIIeTyp»
MIPOXO/KCHHS JIEPYKaBHOI CITyOHM (IMB. BHCHOBOK
Komitery OOH 3 mpaB mtonunu y crpasi Gintaras
Jagminas v. Lithuania Bin 27 mumas 2019 p.t?);
MO-TPEeTE, AepkaBa Mae 3a0e3MeUnTH e(PEKTUBHUIMA
3aXHMCT TIOPYIIEHOTO MpaBa, a OOMEKEHHs TTOBHHHI
BIJIMIOBIIATH JICTITUMHIM METI 1 BAMOTaM TIPOITOPITiH-
HocTi (nuB. BucHOBKU Komitery OOH 3 npas mroau-
HU y crpaBax William Delgado Pdes v. Colombia
Bix 12 mumas 1990 p.; Mr Félix Enrique Chira
Vargas-Machuca vs Peru Bin 22 mumms 2003 p.'%;
Nyekuma Kopita Toro Gedumbe vs. Democratic
Republic of the Congo Bin 31 mamms 2023 p."%). Kisb-
KiCTh TIOBIJJOMIIEHb IIOJO JIOCTYITy JO Jep>KaBHOI
ciryx0u, siki Haaxonsath 1o Komitery OOH 3 mpas
JIFOJIHY, HE € 3Ha4YHOI0, X04Ya CIIPaBU PO3IIIAIAI0Th
TPUBAIHMI Yac 3 MPUTAMAHHOIO MIKHAPOTHUAM IIpa-
BO3aXHCHUM YCTAHOBAaM IPUCKIIUIMBICTIO Ta YBaXK-
HicTio. OTXe, YHIBEpCATbHI CTaHIAPTH, 3aKPiIICHI
B MDKHApOAHHUX akTax Ta mpaktuni Komitery OOH
3 MpaB JIIOAWHH, HAWOLTBII ITOBHO BH3HAYAIOTH Xa-
PaKTEPUCTHKU JIOCTYIly JIO JACPIKABHOI CITy>KOH,
OCKUTBKH OKpECIIOIOTH SIK HOPMATHBHY CKJIJIOBY,
TaK 1 OKpeMi MPOIEAyPHI ACTIEKTH 3aXUCTy 3a3Hade-
HOTO TIpaBa.

Jpyry KaTeropito IOpUINYHIX FapaHTiil CTAHOB-
JSITH MDKHAPOIHI CTAHIAPTH AOCTYILY IO JepiKaB-
HOI CIy>XOM TEBHOTO PEerioHy abo IpymH AepKas,
iX CTBOPIOIOTH MIDKHApPOIHI OpraHi3allii, TaKoX
BOHHU BiJJOOpP@XalOThCs B INUPIIMX PEriOHATBHUX
yrogax. 3a3HAuyMMO, IO TOYKOBI IPHUKIAAA CTaH-
JapTH3alliil IOpUINYHUX TapaHTiil JOCTYMy 10 Jep-
JKaBHOI CITy)KOM MO>KHA BiTHAUTH B AMEPHKAHCHKIH
Jexyapariii npaB i 000B’sa3kiB moauHH 1948 p.
(ct. 34), AMeprKaHCBHKI KOHBEHIIIT MpaB JIFOAMHA
1969 p. (c1. 23), AdpukaHchKiit XapTii IpaB JIOIHU-
Hu 1981 p. (ct. 13), dypOaHcekii nexmaparii Ta
nporpami ait 2002 p. (a63. 11), Hexmapamii npas

" The United Nations Human Rights Committee, Stalla Costa
v. Uruguay (communication 198/1985), 1987, https://juris.ohchr.
org/casedetails/605/en-US.

12 The United Nations Human Rights Committee, Gintaras
Jagminas v. Lithuania (communication 2670/2015), 2019, https://
juris.ohchr.org/casedetails/2795/en-US.

13 The United Nations Human Rights Committee, William
Delgado Pdes v. Colombia (communication 195/1985), 1990,
https://juris.ohchr.org/casedetails/300/en-US.

4 The United Nations Human Rights Committee, Mr. Félix
Enrique Chira Vargas-Machuca vs Peru (communication 906/2000),
2002, 7, https://juris.ohchr.org/casedetails/973/en-US.

15 The United Nations Human Rights Committee, Nyekuma
Kopita Toro Gedumbe v. Democratic Republic of the Congo
(communication 641/1995), 2002, 3, https:/juris.ohchr.org/
casedetails/975/en-US.



Hem anuenxo A. C. IlpaBo Ha JOCTYH 10 AEP>KaBHOI CITyKOU K MDKHAPOAHHN CTaHIAPT 35

monuan ACEAH, abo baHTKoKkchbKid Jekiapartii,
2012 p. (c1. 25). Lli aKTH nepeBaxHO MOBTOPIOIOThH
MOJIOXKEHHS YHIBEPCAIbHUX CTaHIAPTIB.

Hampuknaa, AMepHKaHCbKa KOHBEHILSI IIpaB
monuau 1969 p. (ct. 23) perpanciroe:

KoskeH rpoMaJisIHUH Ma€e Taki TipaBa i MOKIIHBOCTI:

a. Oparu yyacTb y BeJICHHI JIep)KaBHUX CIpaB
Oe3nocepelHb0 a00 yepe3 BUIBHO OO0paHuX
MpPE/ICTABHUKIB;

b. romocyBatu i OyTH OOpaHUM Ha CIPaBXHIX
HNEepIOANYHUX BHOOPAX, SAKI INPOBOASTHCS
Ha OCHOBI 3arajbHOT0, PiBHOTO BHOOPYOTO
npaBa IPH TAEMHOMY T'OJIOCYBaHHI, 11O 3a-
Oe3neuye BUIbHE BOJICBUSIBICHHSI BUOOPIIIB; 1

C. MaTH JIOCTYII Ha 3araJbHUX YMOBAX PiBHOCTI
JI0 Jep>KaBHOT ciy)0u cBO€l kpainu (mepe-
KJaJ 3 aHniicekol Ham. — A. /].)'°.

¥ cnpasi Petro Urrego v. Colombia Bin 8 numnHs
2020 p. MixkaMepUKaHCBKUI CyJl 3 TpaB JIFOMUHHA
Harajye, 1o MOJITHYHI MMpaBa HE € aOCONIOTHUMHU
11X peatizariisi MOXe TiIaaTy Imij J{ito MpaBui a00
oOmexeHb. OTHAK MTOBHOBKEHHS PETYIIOBATH 200
00MEKyBaTH TpaBa He € AUCKPELIHHIMU, a 00MEKe-
Hi MDKXHapOJHUM IPABOM 1 3a1eXaTh Bil JOTPUMaH-
HS IEBHUX BHMOT, SIKi, SIKIIO iX HE JOTPUMYBATHCH,
poOnATh 116 OOMEXKEHHsI HeNEeTiTHMHUM 1 TakuM,
0 CynepednTh AMEpUKaHChKil KoHBeHIii (§96).
Heit miaxia 10 3aKpiruieHHsS aMepUKAHCBKUX Perio-
HAPHUX IOPWANYHHUX TapaHTid TpaBa Ha JIOCTYI
70 JICP>KaBHOT CITy»0U € yHi(hiIKOBAaHUM 1 BaXKIIUBUM,
OCKIJTbKH aKIIEHTY€ yBary Ha 3MiCTi 0OMEXeHb, 1110 €
CYTOJIOCHUMH 3 HOPMOTBOPUOIO MPAKTHKOI0 €C.

B ocHoBI 3a0e3mnedeHHs AOCTYITY JIO JIepKaBHOT
ciyxOu (y T. 4. AepkaBHOI) y kpaiHax €C JnexuTh
KITFOUOBHH TIPUHIIMIT PIBHOCTI, IO 3aKiiajieHo B Jlo-
roBopi npo ¢yukiionysanus €C, Hupekrusi Panu
2006/54/EC Ta [Qupektusi 2000/43/€C. Oxpemo
cmig HasBatu JupektuBy Pamm 2000/78/€C, sxa
BCTAHOBITIOE 3arajibHi MEXi PIBHOTO CTaBJICHHS
y cdepi 3alHATOCTI Ta TpodeciiiHOl AisUTbHOCTI.
Jlep>kaBU-wIEHH MOXKYTh TIepeI0aunTH, 10 BiJIMIH-
HOCTI y CTaBJICHHI 3@ O3HAKOIO BiKy HE CTaHOBIATH
JIICKPUMIHAIII{, SIKIIO B KOHTEKCTI HAIllOHAJIBHOTO
3aKOHOJIaBCTBA BOHU 00’ €KTHBHO 1 PO3YMHO BUIIPAB-
JlaHl 3aKOHHOIO METOI0, BKJIFOYHO 13 3aKOHHOIO IT0-
JITUKOIO 3aMHATOCTI, IIAMH PUHKY TIpamni Ta Ipo-
(beciiiHOI MiITOTOBKH, 1 SKIIO 3aCO0M JTOCATHEHHS
mi€i MeTH € HaleKHUMU 1 HeoOxigHumu. Taki

1o American Convention on Human Rights, November 22, 1969,
https://www.cartercenter.org/resources/pdfs/peace/democracy/des/
amer conv_human_rights.pdf.

17 Inter-American Court of Human Rights, Petro Urrego v.
Colombia, July 8, 2020, 35, https://www.corteidh.or.cr/docs/casos/
articulos/seriec_406_ing.pdf.

BIJIMIHHOCTI y CTaBJICHHI MOXYTh OXOILIFOBATH,
cepen 1HIIOoro: (a) BCTAHOBJIEHHS OCOONHMBUX YMOB
JIOCTYITY JI0 3aHHATOCTI Ta MpodeciitHOro HaBYaHHs,
MpAIICBIAIITYBaHHS T 3alHATOCTI, BKJIIOYHO 3 YMO-
BaMM 3BIJIBHEHHS Ta OTUIATH TIpalli, JUTs MOJIOI, TTpa-
I[IBHUKIB CTApIIOrO BiKy Ta 0ci0, sSIKi MatoTh 000B 513~
KH 3 JIOTJISTY, 3 METOYO CIIPHUSIHHS TXHiM mpodeciitHin
iHTerpamii abo 3a0e3meueHHs IXHBOTO 3aXUCTY;
(b) BCTaHOBICHHS MIHIMAJIBLHHX YMOB MIONO BIKY,
npodeciiHOro OCBiy a00 CTaxy podOTH AJs JI0-
CTYIy JI0 3aiHATOCTI 200 TMEBHUX IepeBar, MoB’si3a-
HUX 13 3aiHATICTIO; (C) BCTAHOBJICHHS MaKCUMaJIbHO-
TO BIKy JUIsl IPUHAOMY Ha POOOTY, SIKHH IPYHTY€EThCS
Ha BUMOTax Ji0 podeciitHoT MiArOTOBKH ISl BiATIO-
BiJIHOT ocaii a00 HeOOX1THOCTI PO3YMHOTO MEPiOLy
poboTH JI0 BUXOAY Ha MeHcio (CT. 6)8, Sk Gaunmo,
Ha perioHaJIbHOMY PIiBHI Ha/IHAI[IOHAJIbHA CHCTEMa
€C Mae HalOLIBII PO3BUHYTE HOPMATUBHO-TIPABOBE
pEryIIOBaHHS, CIIPSIMOBAHE Ha YHI(IKAIIFO pO3yMiH-
HS1 3aCa]iy PIBHOCTI B JIOCTYTI 10 JIEPKAaBHOT CITyKOH.
[Ipore Mu BBaXkaeMo, IO BCTAHOBIICHHS 0OMEKEHb
i mepeBar MO)KE PO3IISIATUCS, 30KpEMa, SIK TOpPY-
IIeHHS cTaTTi 25 MIKHAPOIHOTO MaKTy Mpo rpoma-
JITHCBKI Ta MOJIITHYHI [TPaBa, OCKUILKHY el JOKYMEHT
BIJIMIOBITHUX YMOB HE MICTHTb.

CyuacHuil cTaH MiXHapOJHO-TIPABOBOTO PETy-
JIIOBAHHSI CBIJTYUTH MPO T€, IO FOPUIUYHI TapaHTii
JOCTYIYy 10 JePIKaBHOI CITyOu HOTpeOyroTh Ha-
JISKHOTO PIBHSI JIeTalli3allii B HAIlIOHAILHUX MIPaBO-
BHUX CHCTEMax Ta 3aKOHOJABCTBI KOXKHOI OKpEeMOi
nepkaBu. ITHOpyBaHHS 3a3HAYEHOTO NUTAHHS He-
MHHYy4YE TPHU3BEJC 10 CTHPAHHS KOPAOHIB JIOBIpH
B MpOIECi BTUICHHS JIEPKAaBHOI BIIAJH, a TaKOX
JI0 CHUCTEMATHUYHHX BHUIIAJKIB 3JOBKHUBAHHS BJa-
010, IO € KPOKOM JI0 BCTAHOBJICHHS JUKTATypH.

Y 3B’A3Ky 3 IIUM JI0 TPEThOT KaTeropii IOpHCIuK-
IAHOT A1 FOPUANYHHUX TapaHTIid CiiJl 3apaxyBaTu
HaIlOHAJIbHI KOHCTUTYIIHHI HOPMAaTHBH, 10 BU3HA-
YaroTh 3MICT 1 MOPSJIOK peaizaiii mpaBa Ha JOCTYII
J0 nepxaBHOI cimyxOH. BoHM BiApi3HSIOTBCS 3a-
JISKHO BiJl KpalHH, NPOTe, HANPHKIAJ, CXOXICTh
MiAXOAY 1O 3aKpIIUICHHS IOPUAMYHHUX TapaHTii
Yy KOHCTHUTYIISIX €BPOTICUCHKUX NEPKaB 3yMOBJICHA
HAJISKHICTIO 1X 10 POMaHO-T€PMAHCHKOI MPaBOBOI
ciM’i. TlomokeHHS KOHCTUTYIIH BiZOOpaXaroTh
3MICT YHIBEpPCAJIBHUX 1 PETriOHANbHUX CTaHJAPTIB
3axXHCTY MpaB JIIOAWHH, a TAKOX BKa3yIOTh Ha TPio-
PUTETHI IIIHHOCTI B JOCTYIIi 10 AEP>KaBHOI CIIyk0H,
10 MOXKYTb BIJIPI3HATHCS HE TUIBKH 3a 3MICTOM, a U
¢dhopMot0, Bii HOPMATUBHOTO 3aKPIMJIECHHS B OHE-
KUTbKa PEYCHb 10 IUIMX PO3ITIB, MPUCBIUCHUX

18 Council Directive 2000/78/EC of 27 November 2000
establishing a general framework for equal treatment in employment
and occupation, 02/12/2000, 0016-0022, https://eur-lex.europa.eu/
legal-content/EN/TXT/?uri=CELEX:32000L0078.
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OMY NMUTaHHIO (Hanpukia, quB. po3aut VII Kon-
crutyuii Kinpy, po3ain X Koncruryuii Mansth).

FOpuouuna eapanmis pienocmi. BibIIiCTh €BpPO-
MEUChKUX KOHCTHUTYI[H ameroloTh A0 PIBHOCTI
SIK TOJIOBHOT IIIHHOCTI B JIOCTYTII JIO JICPIKABHOI CITYK-
Ou, OJHAK BHMMOTH JO MOTEHINHHUX KaHIWIATiB
He € TotokHuMH. Hampuknan, ct. 44 Koncrurymii
XopBarii BCTAaHOBJICHO, 110 KOXKEH TrpoMaJisiHiH Pec-
myOmiku XopBaTis Ma€ MpaBO Ha PIBHUX YMOBax
OpaTtu y4acTb y BEJICHHI Jep>KaBHUX CIPaB 1 JOCTYMI
10 aepkaBHuX mocnyr!®. Tak camo yci rpoMajstHu
HinepnanaiB MaroTh piBHE HPaBO Ha NMPH3HAYCHHS
Ha JepkaBHY Ciryx0y (cT. 3)*. besnepeuno, HaBejie-
Hi KOHCTHTYIiHHI HOpPMH MOTpeOyIOTh HAJEKHOTO
PO3KPHUTTS 3MICTy B HAlllOHAJBHUX aKTaX, OCKIJIBKH
MICTATH OLliHHE MOHATTSA. Koncturyuis [lombii ra-
PaHTYE MOJILCHKUM TPOMAISTHAM, K1 TIOBHOIO MIPOFO
KOPUCTYIOThCSI ITyOTiYHUMU TIPaBaMH, PiBHE MPaBo
JOCTYITy 110 IeprkaBHOI ciry»xou (ct. 60)*!. TpiopuTe-
toM Konctutynii PymyHii, okpim neH3y rpoMajsH-
CTBa Ta MPOKUBAHHS, € HEOOXITHICTh 3a0e3MCUCHHS
PIBHOCTI UONOBIKIB Ta >KIHOK, OCKIJIBKM BKa3aHO,
0 JIep’KaBHI TOCa/IM Ta 3BaHHS, IIMBUIbHI YU Biii-
CBKOBi, MOXYTb OOifiMaTé BiANOBITHO IO 3aKOHY
0co0H, SIKi MaIOTh PyMYHCBKE TPOMAJITHCTBO Ta TPO-
JKMBAIOTh Y KpaiHi. PymMyHChKa nepikaBa rapaHrye
JKIHKaM 1 4OJIOBIKaM PiBHI MOKITMBOCTI JIJISI 3HATTS
[MX TI0CaJl 1 IPUCY/PKEHHS 3BaHb (CT. 16)%,

FOpuouuna eapanmisn 3axonnocmi. ®opMyio-
BaHHs, 3akpimieHe B Koncrurynii JlaTsii, nemon-
CTpPYE, IO KOKeH TpoMajsiHuH JlaTBii Mae mpaso,
SIK 11e mepeadadyeHo 3aKOHOM, OpaTu y4acThb y po-
0OTi JepkaBH Ta MICIICBOTO CaMOBPSIIyBaHHS,
a Takoxk oOiiMaTu mocajay Ha JAepxKaBHil ciyxOi
(ct. 101)*. Sk Gaummo, IaTBiMChKHIA 3aKOHOIA-
Bellb JOaTKOBO BKAa3y€ Ha IOPUAMYHY TapaHTIiio
3aKOHHOCTI 3/IIHCHEHHS MTPOLIEAYP YJacTi B yIpaB-
JIHHI Jep>KaBHUMHU CIIPaBAMHU, a TAKOXK JOIYCKAE
MOXXJIMBICTh 3JIYYCHHS TPOMAJSH IHIIMX KpaiH
€C 10 poboTH caMOBPSTyBaHHS.

Crartst 120 Koncrurtymii CiToBeHii 3 10CTaTHBOO
YITKICTIO JIKJIapye€, IO TOPSIOK IPH3HAYCHHS
Ha TOCAaN NIEP)KAaBHOI CITy)KOM Ma€e peTyIIOBATHCS

19 The Constitution of the Republic of Croatia: Revised Version,
https://www.usud.hr/sites/default/files/dokumenti/The_
consolidated text of the Constitution of the Republic of
Croatia_as_of 15 January 2014.pdf.

2 The Constitution of the Kingdom of the Netherlands 2018:
Revised Version, https://www.government.nl/documents/reports/
2019/02/28/the-constitution-of-the-kingdom-of-the-netherlands.

2! The Constitution of the Republic of Poland of 1997: Revised
Version,  https://trybunal.gov.pl/en/about-the-tribunal/legal-basis/
the-constitution-of-the-republic-of-poland.

22 The Constitution of Romania of 1991: Revised Version, 2003,
https://www.constituteproject.org/constitution/Romania_2003.

% The Constitution of the Republic of Latvia of 1922: Revised
Version, https://likumi.lv/ta/en/en/id/57980.

3akoHom>*, Ile 3abe3meuye crabiabHICTD 1 ependady-
BaHICTh IporeRyp 1000py rpomaisH. A KoHcTuTyist
KopomiBcTa Icranis MICTUTB BKa3iBKY Ha Te, 1110 TPO-
MaJSHH MaloTh MPaBO JOCTYIy HA YMOBaX pPIBHOCTI
JI0 JIepyKaBHUX (DYHKIIIH 1 TOCaT BiIITOBIHO JI0 BUMOT,
BCTAHOBJIEHHX 3aKOHOM (4. 2 cT. 23). Takoxx Konctu-
Tymist IcnaHii Bificuiiae JI0 3aKOHY, SIKMH BH3HAYa€e
CTaTyC JEpKaBHHUX CITyKOOBLIB, MOPSIOK BCTYILy
Ha JIep)KaBHY CITY»KOy BIIINOBIIHO JIO TPUHIIUITIB 3a-
NpaBa Ha WICHCTBO B MPOQCIIUIL, CHCTEMY HECyMic-
HOCTI Ta TapaHTil HEyNnepePKEHOCTI NP BUKOHAHHI
cimyx00BuX 000B’s13KiB (4. 3 cT. 103)%.

Y ®pannii akTH NHUCAHOTO TIpaBa BU3HAYAIOTh
MPaBWJIa, 10 PETYIIIOI0TH OCHOBHI TapaHTii, 1110 Ha-
JIAIOTHCSL ICP)KABHUM CITY>KOOBIISIM Ta BiHCHKOBO-
ciryx6oBisM 36poitanx cui (cr. 134 Koncrutymii
V Pecny6mikun)*, TTomiOHi akIieHTH Ha 3acaj[aX 3aKOH-
HocTi 3pobneHo B Ecronii. 30kpeMa, SIK BHHSATOK
Ha [10CaJu B JEP:KaBHUX YCTaHOBaX MOXKYTb IpUii-
MaTh TPOMaJsIH 1HO3EMHHX JepKaB Ta oci0 0e3
TPOMAJITHCTBA, SIKIIO 11e iepedadeHo 3akoHoM (§ 30
Koncruryii Ecronii)?’. J[o Toro » Ha BiaMiHy Bif
IHIIUX €BPOMEHCHKUX KOHCTUTYLIH TapaHTyeThCs
JIOCTYII JIO TOCa]l IHO3eMIsIM Ta 0ocobam 0e3 rpomMa-
JUIHCTBA. 3a3HAYMMO, IIO JETallbHA PErIaMEeHTALls
3acajl 3aKOHHOCTI Takok mependadeHa ct. 103 Kon-
crutynii ['penii, y sKiif HOPMOTBOpEIb BH3HAYAE
OKpEMI acIIeKTH BCTYITY, IPH3HAYCHHS Ta MPOXOKCH-
HsI ICP’KABHOT CITyKOH, & TAKOK MOPSIOK OCKAPIKCHHSI
HEMPaBOMIPHOTO OOMEKEHHS B JOCTYIII JIO JIEPyKaB-
HOT CITy»0u™.

FOpuouuni eapanmii nelimpanvonocmi ma komne-
menmuocmi. KOHCTUTYIisT VYrOpIIMHM BH3HAUae,
10 KOXKEH TPOMAJITHUH YTOPIIMHHU Ma€ TpaBo 00ii-
MaTH JIep>KaBHy MOCaxy BiANOBIAHO [0 #Horo ado
ii 3miOHOCTEH, KBamidikarii Ta mpodeciiiHoi Komrie-
TeHTHOCTI. JlepkaBHi ocaau, sKi He MOXKYTh 00ii-
MarTH YWICHHU Ta M0Ca0Bl 0COOH MOMITHYHUX MAPTIi,
BusHauae 3akoH (cT. 23)*. OcHOBHA ifes MOJATae
B MMOJIITHYHIA HEUTPATBHOCTI KaHAMATIB. [ pomais-
HU MaloTh MpaBo o0iiiMaTh JepikaBHI Mocaau, 1 1e

2 The Constitution of the Republic of Slovenia. European
Commission for Democracy through Law (Venice Commission).
CDL (2000) 59, 2000, https://www.venice.coe.int/webforms/
documents/?pdf=CDL(2000)059-¢.UN.

25 The Spanish Constitution of 1978: Revised Version, https://
www.senado.es/web/conocersenado/normas/constitucion/
detalleconstitucioncompleta/index.html?lang=en.

% The Constitution of the Fifth Republic of 1958: Revised
Version, https://constitutionnet.org/sites/default/files/constitution_of
france_1958.pdf.

T The Constitution of the Republic of Estonia of 1992: Revised
Version, https://www.riigiteataja.ee/en/eli/530102013003/consolide.

2 The Constitution of Greece of 1975: Revised Version, 2008,
https://www.constituteproject.org/constitution/Greece_2008.

2 The Constitution of Hungary 2011: Revised Version, 2016,
https://www.constituteproject.org/constitution/Hungary 2016.
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MIPaBO HE MOBHHHO OOMEXYBATHCS TOJITUIHOIO 200
MApTIHHOI HAJISKHICTIO, & 3aJIeKHUTh BiJl 0COOMCTHX
1 npodeciiinux xapakrepuctuk. Crarrero 125 Kon-
crutynii PiHaHAil nepegdadeHo, o JUIEe TpoMa-
nsian OiHIsHAIT MaroTh MPaBo OyTH MPU3HAYCHUMH
Ha TIEBHI JIepXKaBHI mocaau ab0o BUKOHYBATH IEBHI
000B’A3KH. 3arajJilbHUMM BUMOTaMH J10 KaHIUIATIB
Ha Jiep KaBH1 MOCaIy € BMiHHS, 3110HOCTI Ta A0Be/e-
Hi rpomMasHCBKI 3aciyru®. e 3akoHOMaBYE 3aKpirl-
JICHHST KOHCTUTYLIHHMX OCHOB MpaBa Ha JOCTYI
JIO JICPXKABHOT CITy’)KOW MOXKE CHPUSITH OUIBIIIH Pi3-
HOMAaHITHOCTI Ta KOHKYPEHIIii B CHCTEMI IEPKABHOTO
VIpaBIIHHSI, & TaKOXK 3a0e3MeYUTH BiIOBIIHICTH
MIX JACPKaBHUIIBKUM TIOCTOM Ta KaHAWJAATOM,
OCKUTBKH 31I0HOCTI 1 KBaITi(hiKaIlisl CTAFOTh BaXKJIBH-
MH YUHHHUKaMU Hiﬂ qac MpU3Ha41CHH Ha Mocay.
Peniriiaunit HelTpamiTeT HIMEIIPKUX JIEPIKABHUX
CITy>KOOBIIIB 3a0€31eYy€ThCsI CBOOOION0 B JIOTYYEH-
HI J10 peiriitHoi koHdecii ado ¢inocodcebkoro Bipo-
BueHHs. KoykeH HiMeIb Ma€ B KOXKHIN 3eMJIi OJ{HAKO-
Bl IMOJIITHYHI TIpaBa Ta 000B’s3KH. 30KpeMa, HiXTO
HE MOKe OyTH IOCTABJICHUIl Y HEBUTiIHE CTAHOBU-
1ie yepes HalIe)KHICTh a00 HEHAJISKHICTh JI0 TICBHOT
peuiriitHoi koHpecii abo ¢inocopcbKOro BipoBUeH-
s’ 3a3HaUMMO, 1110 11€ TIOJI0KEHHS € B3aEMOIIOB 5I-
3aHUM i3 IOPUIUYHIMH FapaHTIIMU TiHOCTI Ta piB-
HOCT1 BCIX T'pPOMaJIiH TIepe 3aKOHOM, 1 B I[bOMY
KJIIOUi TIPOMOHYEMO pO3mIAHyTH mosuiito dDene-
pansHoro Koucruryriiinoro Cyay HiMeaunnu®,
FOpuouuna eapanmisn 06’ ’ekmusrnocmi npoyedyp
npusHayenHs: Ha nocady. BinnmosigHo 10 4. 2 cT. 47
Konctutynii Ilopryranii kKokeH TpOMaAsSHUH Mae
piBHE 1 BUIbHE TPaBO IMOJATH 3asBY HA BCTYH JIO
myOmiuHOI anMiHicTparii, 3a3BU4ail 3a JOMOMOTO0
KOHKYpCHOTO Bimbopy>. Ile o3Hayae, mo 3maraib-
HICTh, BU3HAYCHA KOHKYPCHHMHU IPOLIEAYyPaAMH, A€
3MOTY OOMpPATH JepKaBHHUX CITYKOOBIIIB HAa OCHOBI
ixHiX 3ni0HOCTel, KBamiikamii Ta 3acayr, a He 3a
NMapTiHHUMK 200 1HITMUMH MOJITHIHUMH KPHUTEPIsi-
mu. llel migxix cnpusie edekTHBHOCTI Ta mpode-
ciiiHOCTI TyOivHOT aamiHicTparii. SKimo B kpaiHax
pecnyOnikaHCbkoi (hOpMM MIPABIIHHS AEp>KaBHUIN
CITy’)KOOBeIlb 3MIIHCHIOE CITY>KIHHSI BHKIIFOYHO 1HTE-
pecam wHapoay (ct. 98 Komucrurymii Iramii)®,

30 The Constitution of Finland of 1999: Revised Version,
https://finlex.fi/en/laki/kaannokset/1999/en19990731.pdf.

31 Basic Law for the Federal Republic of Germany, https://
www.gesetze-im-internet.de/englisch_gg/englisch_gg.html.

32 Federal Constitutional Court, No prohibition of the National
Democratic Party of Germany as there are no indications that it will
succeed in achieving its anti-constitutional aims, Press release
4/2017, January 17, 2017, https://www.bundesverfassungsgericht.
de/SharedDocs/Pressemitteilungen/EN/2017/bvg17-004.html.

3 The Constitution of the Portuguese Republic (Seventh
Version, 2005): Revised Version, https://www.parlamento.pt/sites/
EN/Parliament/Documents/Constitution7th.pdf.

3 Constitution of Italy 1947 (Rev. 2012), https://www.
constituteproject.org/constitution/Italy 2012.

TO B MOHApXIisIX CHTYyallisl € BiJIMIHHOIO, OCKUIBKH
JICPKaBHUI CITy)KOOBELb MPEICTABIISE BOJIIO MO-
Hapxa. Lle mpocTexyeThes B MOPIAKY TPH3HAYCHHS
Ha TOcajy JepXaBHOi ciyxOu. BimmosigHo 10
ct. 107 Koncturymii benbrii, koponb npu3Havyae
Ha MOCaJM AP KaBHOI CIyKOU B 3araibHUX aMiHi-
CTpalisfAxX 1 aaMIiHICTpaIisiX 3aKOpPJOHHUX CIpaB
JIepIKaBH, ajie 3a BUHATKAMU, BCTAHOBICHUMH 33aK0-
Hom®. V JlaHii 5k mpaBuiia MpU3HAYCHHS JEPiKaB-
HHUX CJIy>kKOOBLIB BM3HAUarOThCS 3akoHOM. JKomHa
ocoba He Moxke OyTH MNpHU3HAYCHA JCPKABHUM
CIIy’)kOOBLIEM, SIKIIO BOHA He € mimmanuM JlaHii.
JlepkaBHI CITy)KOOBIlI, SIKUX MpH3HAYa€ KOPOJIb,
MOBUHHI 3pOOUTH YPOUHCTY 3asiBy IPO T€, L0 BOHU
OyayTh nmorpumyBaTHcs KOHCTHTYIIHHOTO akrta
(u. 1 cr. 27 Koucrurymii Jamii)*.

BucHoBkHu

[To-nepme, mpaBo Ha OOCTYHm OO JAEpPXKABHOL
CITy>kOU € BaXXJIMBUM HAJO0AHHSAM y Tajly3i 3aXUCTy
npaB JonuH. [liATBepKCHHSIM ILOTO € 3aKpir-
JICHHSI MiHIMAJIbHUX IOPUAMYHUX TapaHTii MOBO-
JUKEHHS JIEPKaBH 3 JIFOMHOIO Ha YHIBEPCAILHOMY,
perioHaJIbHOMY Ta HalliOHAJIbHOMY piBHIX. BoHu
JIEMOHCTPYIOTh JIEMOKPATHYHI I[IHHOCTI 3aJTy4eHHS
TpOMAJISH 10 MPOLECIB YMPABIIHHS JEPKABHUMHU
CrpaBaMHU SK 3arajibHy TCHJICHINIO 1 TNPaKTHKY
okpemux JiepxaB. OCHOBHUMH XapaKTEPUCTUKAMH
IOPUIMYHUX TapaHTid JOCTyImy 1O JepXKaBHOI
ciyk0u, sKi (OpPMYIOTh MIKXHAPOAHUM CTaHIApPT
MIpaB JIIOIUHM, € TXHS YHIBEPCAIBHICTh, SICHICTD,
CTaOIBHICTh, MNEepen0avYyBaHICTh Ta IEPEBAKHO
Y3TOJKCHICTD 3 THIIUMH CTaHAapTaMH.

I[To-npyre, BCTAaHOBIIEHO, 110 MI>KHAPO/IHE PABO
HE BU3Hauae Oe3MOCEepEeHIX MEXaHi3MiB 3a0e3re-
YEHHS JOCTYMy JO JIEpKaBHOI CIyXOH B Nepiogu
0COOJIMBUX TIPABOBUX PEXKHMIB, a TaKy Ba)KIIUBY
MICIIO TOKJIaJIEHO Ha HAI[IOHAJBLHOTO 3aKOHOIABIIS,
KWW OB’ A3aHUN HaJIHALIOHAJILHUMHU 3000B’sA3aH-
HsaMU. [losicHeHHS HeOCTaTHROT peduiekcii MixHa-
POIHOTO TIpaBa B IOMY HAMpsMi JISKUTHh Ha TO-
BEpXHi Ta MOB’A3aHO 3 TUM, IO MOKH IO CBITOBa
CHIJIBHOTA HE TOTOBAa B3ITH Ha celOe BiANOBiNaib-
HICTB y c(hepi MUPOKOr0 HOPMATUBHOTO (hopMyItO-
BaHHS, 3aKPITUICHHS Ta 0e3M0CepeIHhOI0 MEXaHi3-
MY BUKOHAHHS TaKHUX CTaHZ[apTiB.

Jlo Toro >k TMOTpPiIOHO BpaxoByBaTH crEIUBIKY
npaBa Ha JOCTYI JO JACPKABHOI CIYKOH, OCKUIbKA
HABITb 3aBJIaHHS 3 BAOKPEMJICHHS FapaHTiil MOCTyIy

3 The Belgian Constitution of 1932, Belgian Official Gazette
of Legal Affairs and Parliamentary Documentation Department of
the Belgian House of Representatives, https://www.dekamer.be/
kvver/pdf sections/publications/constitution/GrondwetUK.pdf.

3% The Constitution of Denmark of 1953: revised version,
https://www.constituteproject.org/constitution/Denmark 1953.
pdf?lang=en.
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JIO JICP)KaBHOT CITY)KOH, IIOJI0 SIKUX O TOTOVITHCS
COTHI KpaiH, € HEeJErKHM 1 MOTpedye Halle)KHOTO
YCBIIOMJICHHSI Ta CTpareriyHoro OaueHHs. BomHouac
B3A€EMOJIisl PETIOHATIBHUX CHCTEM IPOCTEKYETHCS
B MOJIOHMX TEHACHIISIX TJyMa4eHHS TPaBOMIPHOCTI
00MeKEHHS IIpaBa Ha JOCTYII JI0 AEPKAaBHOI CITyKOH
Kpi3b TPU3MY JIETITHMHOCTI, IIPOTIOPIIIHHOCTI Ta He-
00X1THOCTI B IEMOKPATUIHOMY CYCHLIBCTBI.

[To-TpeTe, KOMMapaTUBHHN aHATI3 IOJOXKEHb
KOHCTUTYIIM 1HO3EMHHX JEpKaB Jla€ 3MOTY CTBEp-
JUKYBATH, IO PIBHICTh KaHIUJIATIB Tepell 3aKOHOM
€ OJHUM 13 (pyHIAMEHTAIBHUX NPUHIUMIIB JOCTYITY
JI0 JiepKaBHOT ciiy0u. [le 3aKkpirieHo B KOHCTUTY-
uifiHux Hopmax Xopsartii, Hinepnmanais, Ilombiii
Tta Pymynii. KokeH TpomajsiHHH Mae piBHI TpaBa
1 000B’A3KHM TIepe]l 3aKOHOM, 1 JUCKpUMIHALliS Ha
Oy/Ib-SIKiH T1JICTaB1, BKIIFOYHO 3 PacOr0, HaI[lOHAIb-
HICTIO, peJNiri€ro i crartio, 3abopoHeHa. [lepxaBu
MIParHyTh 3a0€3MEUNTH BTIICHHSI IIPUHIIUITY PIBHOCTI
B 3aHATTI TOCa AEPkKABHOI CITy)Ou, OHAK 3 ypa-
XyBaHHSIM JH(EpeHIIHOBAHNX TapaHTii-BHMOT.

VY TIpewuii, Ecronii, Jlarsii, Cnoenii, Icmanii
Ta OpaHiii HOPMOTBOPEIh HAA€ BEJIMKOI Bard 3a-
KOHHOCTI Ta MPO30POCTi B MPOLECi BCTYMy Ta MpHU-
3HAUCHHS Ha TOCAJU JIepKaBHOI ciiy0Ou. BecTaHoB-
JICHHSI TIPABHJI 1 MPOIICAYP PETYIOEThCS 3aKOHAMH,
mo 3abe3nedye CTabiIBHICTh 1 TependadyBaHiCTh
nuX MexaHizMmiB. Takuid miaxifg crpusie cTabiabHOCTI
(YHKITIOHYBaHHS JepKABHUX IHCTUTYTIB 1 popmy-
BaHHIO JIOBipM TpoMajsH 10 Biaau. Bomnouac
FOPUIMYHI TapaHTil HEUTPAJIHHOCTI Ta KOMIICTCHT-
HOCTI B JIEpKaBHOMY YMpPaBIiHHI PO3NISTHYTO

Ha TPUKJIIaX KOHCTUTYIIHHHUX TTOJI0KEHb YTOPIIH-
uy, Oinnsauaii, Himeuunnu. Bonu cipsiMmoBaHi Ha 3a-
Oe3rnedeHHs JEMOKPATHIHOTO YIIPABIIiHHS Ta BPaxo-
BYIOTh IOTPEOU CYCITIBCTBA B IOCTYII J10 IeP>KaBHOT
CITy)KOM, 3aCHOBaHI Ha 3acajiaX 3aciyT 1 3M10HOCTEH.

L1i rapanTii NOKIMKaHI MIATPUMYBATH CIPABE-
JTMBHUA Ta 00’€KTHUBHUN JTOOIp KaHIUIATIB Ha Jep-
JKaBHI NMOCAAM, YHUKATH BIUIMBY MOJITHYHUX abo
pENiTiiHUX YMHHHKIB, & TAKOXK CTBOPIOBATH YMOBH
JUISL PI3HOMAHITHOCTI Ta KOHKYpeHLIi B cHCTeMi
JIepKaBHOTO YIpaBIiHHA. BeTaHOBNIEHO, IO crcTeMa,
MIPUHLUIY, NPOLEAYPU NPU3HAYECHHS HA I0CATU
JICpKaBHOI CITYKOM TICHO TIOB’SI3aHi 3 TOJITHYHUM
ycTpoeM Ta Gopmoto nipaBiinHs. Hanpuknan, y pec-
MyOTIKaHChKUX KpaiHax, sik-oT [lopryramis ta Itamis,
MPO30pi KOHKYPCHI MPOLEAYpH HE TOB’SI3YHOThCS
3 OKPEMOIO TI0CAJI0BOI0 0CO00I0, HATOMICTh Y berb-
rii Ta JlaHil NOPSAOK NPU3HAUCHHS AEPHKABHUX
CITY)KOOBIIIB IMiJIKPECITIOE X04a i HOMIHATHBHY, aye
BOJIHOYAC 1IOJIOTTYHO 3HAYYIIY POJIb MOHApPXA.

Haocranok 3a3HaynMo, 1110 Ha ITiJCTaBi JOCBI-
Jy 1HO3EMHHX JIep»KaB BCTAHOBIICHO, 110 HA KOH-
CTUTYLIMHOMY piBHI HAI[lOHAJILHUH 3aKOHOJIABEIlb
HE BU3HAUA€ CIELIaNbHUX IOPUAMYHUX TapaHTiH
JUISL JIOCTYIy 1O JIep’KaBHOI CIyOW B Tepioau
3aIpOBAKEHHSI OCOONMBUX MPABOBUX PEKUMIB.
[Ipote dopMmysroe 3araibHi OPIEHTHPH, SKHX Ma€e
JIOTPUMYBATUCS TIPABO3acTOCYBa4 y 3a0e3MeyeHHi
[ILOTO TIPaBa, 1 CJIJI 3ayBaXKHWTH, IO B OULIBIIOCTI
€BPOMNEHCHKIX JIePKaB Il KOHCTUTYLIHHI MTOJIOKEeH-
Hs1 € OB PO3TOPHYTUMH, HIXK MPUIHCH CTATTi 38
Konctutymii Ykpainu.
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Anastasiia Demianchenko

THE RIGHT OF ACCESS TO CIVIL SERVICE
AS AN INTERNATIONAL STANDARD

Abstract

In this scientific article, the author examines the necessity for legal guarantees of access to public service
to be clearly and precisely defined as an international human rights standard, representing both the minimum
and exemplary level of acceptable state conduct towards citizens. However, achieving this goal requires
further conceptual development and interpretation of these guarantees. “Legal guarantees of access to the
civil service” constitute an integrated system of principles, requirements, procedures, and restrictions
enshrined in national and international legislation, designed to ensure the implementation, protection, and
safeguarding of citizens’ ability to participate in public administration. It should be clarified that principles
are general rules (initial provisions), while requirements and restrictions form the content of substantive
rules, and procedures constitute the content of procedural rules. All of the above components of legal
guarantees are interrelated and exhibit specific characteristics at both national and international levels.

A classification of legal guarantees ensuring the right to access civil service is proposed, categorizing
them based on jurisdictional and territorial scope into two categories: universal and regional. It has been
determined that the UN Human Rights Committee actively engages in human rights protection on the
international stage by considering individual communications regarding violations of the right to access
public service and defining the main requirements for its implementation through interpretative decisions.
The article examined trends in the interpretation of the right to access civil service in UN Human Rights
Committee. Specific examples of the standardization of legal guarantees for access to civil service in
regional human rights protection systems and freedoms are analysed. A comparative legal analysis of
constitutional legislation in European countries is carried out concerning the establishment of legal
guarantees in modern democratic states. The constitutions of foreign countries enshrine the following: equal
access for candidates to public service positions; legality, objectivity, and fairness in selection procedures;
and neutrality and competence among civil servants. Based on the experience of foreign countries, it has
been observed that at the constitutional level, the national legislator typically does not define specific legal
guarantees for access to public service during periods of special legal regimes. However, broad guidelines
are provided for law enforcers to follow in ensuring this right.

Keywords: human right to access civil service, civil service, legal guarantees, constitution, foreign
countries.
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CMEPTHA KAPA B ICTOPUKO-IOPUJUYHINA PETPOCIIEKTUBI:
BIJI IHCTUTYIIAJII30BAHOI'O 3BAMIHHUKA KPOBHOI IOMCTH
A0 IHCTPYMEHTY OXOPOHHU PEXUMY

Bionogionicmes nokapanus y 6uisdi cCMepmHoi Kapu NPpUHYUny 6epxo8eHcmea npasa ma niompumxda
ioei npo nogeprenus cmepmuoi kapu 6 Yxpaini 6invute Hiswe nonosunoro (51 %) ykpainyis, onumanux 3a pix
00 nosHomacumabHozo emoperents Pocilicokoi @edepayii 6 Ykpainy, cmanu yunHUKamu 0isi NOPYUeHHs
NUMAHHSL RPO HeOOXIOHICMb 2IUOUL020 OOCTIONCEHHS CYMHOCIIE Yb020 SUOY NOKAPAHHS, BUMOKIE 11020 pop-
My6anHs ma meHOeHyitl 00 U020 6CMAHOGIeHHs | cKacyganHs. Lo cmammio npucesueno 0210y ma anaui-
3y RPUYUH CIMAHOBIIEHHS], ICHYBAHHS MA CKACYBAHHS CMEPMHOL Kapu 5K 6udy noxkapanhs 6 CmapooagHbomy
€eunmi, aumuunux I peyii ma Pumi, a maxosc y Mockosecwkiil deparcagi ma nizuiwe — y PocilicoKitl iMnepii.
Bubip came yux oepoicag 3ymosienul stk O0CMYNHICMIO 8i0N0BIOHUX Mamepianie 00CII0NICeHb 05l ABMOpIE,
Max i HAOYHICMIO Pe3yIbMAMmi8 NPOBeOeHO20 02IsI0Y Md AHANIZY, NPeOCmAagieHux y cmammi. Y pesyioma-
mi 00CHi0HCeHHs, 30KpeMa, 6CMAHOBLEHO NePeiCHe PO3ZYMIHHA CMpamu 310YUHYIE AK GIONAAMU. «OKO
3a 0KO», mobmo pisHum 3a pigne (cxoeue). Lle npunyun maniony (v 6cix tioeo 6uoax), i Ha moil 4ac U020
NPAKmMudHa peanizayis niONCUSTIOBANACH POZYMIHHIM CNPABEONUSOCME Ma/abo penieiiiHumMu mpaouyismu.

Taxooc 6cmManoBIeHo, Wo 32000M CMEPMHA KAPA e8OMOYIOHY8aNa 6i0 3aco0y NOMCMU, 30KpeMa Kpos-
HOI, 00 3aco0y 3a0e3neuents CmabiibHOCI 0EPHCABHO20 PENHCUMY, CYCNITLHO20 1A0).

Y yvomy konmexcmi sminioemvca mema 3acmocy8antsa CMepmHoi Kapu — 6i0 8ionaamu 00 3a1AKY8aHHS,
a ons 1020 Gi3yanizayii i «GUXOBHOI Poniy akxmyanizyemocs eiemenm nyoniunocmi it euxonanms. Ilumanms
CIPaseodu8oCni MaxKoHC BUOO3MIHIOEMbCA: 6OHA BUSHAECMbCA ANPIOPI, AKWO CMEPMHUL BUPOK 3AMEEPOHCEHO
610 imeni Oepoicasu. I came deporcasHum OHibHUKAM NEPeddcmbCst NPAgo GUPIULY8AMU, SIKI came NPOCHTYNKU
Maoms Kapamucs cMepmio.

Ananiz icmopii 3anposadicents i 3aCmocy8ans iHcmunymy cmepmuoi kapu 6 kpainax Cmapooasnbo-
20 Cxo0y ma anmuunocmi 0ag 3Mo2y 3pooumu 8UCHOBOK, WO CMamyc paba He nepeuKooN’cas po3ymMiHHIO,
wWo 1020 60UBCMB0 3a pileHHAM YOy abo IHWO020 0PUCOUKYIIHO20 OPeaH) € came Cmpamoio 0coou sK
biocoyianbHoi icmomu. Bmim, Ha nompeby 8umoe mo2oyacHo20 3aKoOH00A8CMEA 8i0N0BIOANbHICb Yepe3
cmepmyb Mana iHoOi KONeKMUGHUN Xapakmep, KO Kapaiu HeGUHY8AMUX.

Tlposedenuii ananiz dae 3mozy cmeepodicysamu, wo HeoOXIOHICMb 6CMAHOBLEHHS MAK020 8UAY NOKA-
PAaHHA SHUIICYEMBCS, AKUWO HEMAE CYMMESUX 3aepo3 0l cycninbemea. Bionosiona sazposa uu ix cykyn-
Hicmb i 6y0e nepesasicHo NPUYUHOIO OISl BGEOEHHS. CMEPMHOI Kapu 00 cucmemu KPUMIHATbHUX NOKAPAHb.
Poszenanymi ma npoananizoeani npudunu 6CmanoeieHHs CMEPMHOL Kapu He 0aiomy aemopam ybo2o 00Cli-
0iCentsl ni0cmag cmeepoICy8amu npo GiOCYMHICMb 1e2aNbHUX NiOCMA8 6CMAHOBNEHHS YU «HeCKacy8aH-
HAY cmepmHuoi kapu. [Ipome maxi npudunu Modxcyms 6ymu nosa Mexlcamu 3a80ams, GU3HAYEHUX O Yici
cmammi, Mmoxc agmopu NIAHYIOMb NPOBECU HACMYNHI 00CAI0HCeHHs HA OCHOBI 8UCHOBKI6 Yi€i pO3BIOKU.

Kuro4uoBi cjioBa: cMepTHaA Kapa, BEpXOBEHCTBO MPaBa, MPUHIIMIT CIIPABEIIHBOCTI, KOJIEKTHBHA BiIIOBI-
JAJTBHICTH, CTAPOJIaBHIH CBIT, aHTHYHICTb.

IocTanoBka npodjaemu. CMepTHA Kapa sK BUA ~ [OKapaHHs OyB came TakuM. bynu mepioau B icTo-
MOKapaHHs BUKJINKAE CEpHO3HI 1e0aTH B CyJaCHUX  pii, KOJIM CMEPTHY Kapy PpO3YyMIIH SIK HaJEKHE
cycninecTBax. [Ipore icropuunuii 1ocBin nokasye, 1 Oe3ajbTepHaTHBHE MOKapaHH:, 3MiHIOBANach 1 il
[0 JaJeKo HE 3aBXKAM IIAXiJ [0 [bOTO BHAY  CYTHICTB Biff IHCTPYMEHTY 3a0€3MEUCHHS «KPOBHOI

© 3sepes €. O., Lmapvosa T. O., 2024



42 e-ISSN 2663-0621. Haykosi 3amucku HaYKMA. FOpuanuni nayku. 2024. Tom 14

MMOMCTH» JI0 IHCTPYMEHTY 3a0e3redeHHs] cTaliib-
HOCTI JAep’kaBHOTO pexumy. IlincTaBu * BcTaHOB-
JICHHSI I[bOTO BHTy TIOKapaHHs OYyJIM pi3HUMHU B Pi3Hi
icTopuuni nepiomu. Ix nociimkenHio, 3’sAcyBaHHIO
BIAMOBIAHUX TEHIEHIINA BCTAaHOBJIEHHS YA HEBCTA-
HOBJICHHA CMEpPTHOI Kapu sK BHUIY IIOKapaHHS
Ha OCHOBI HU3KH ICTOPUYHUX MPUKIIAIIB 1 PUCBSI-
YEHO III0 CTaTTIO.

AHaxi3 ocTaHHiX JoCHiKeHb i myOmikamiii.
IMuTanHsM cMepTHOT Kapy B Pi3HUX acleKTax Mpu-
CBSYCHO IIIJTy HU3KY BITUM3HSHUX 1 3aKOPJOHHHX
JocaixeHb. Yepes BeIUKUNA 00cAr X HAYKOBUX
HaIpaIloBaHb BapTO OOMEKHUTHCS HaWOLIBII 3HA-
YYIIUMH  JOCTIDKCHHSIMH, $KI TO00ayuiId CBiT
y 2024 p. B ykpaiHCchKkOMYy MpaBO3HABCTBI Tpau-
[ifHO 3HAYHA KUIBKICTh 1CTOPHYHHUX POOIT 3 Iiel
tematuku. Ile, 3okpema, mpami JI. [Togoporu
PO iCTOPiI0 CMEPTHOT Kapu B YKPaTHCHKOMY IIPaBi
XV-XVI cr., M. Topomna npo KpuMiHaJIbHY BiJIIO-
BiJasbHICTh y HaykoBiil cmaammui O. KicTskis-
cbkoro. TpamuniitHo Oynu AOCTIIKEHHS, TTPHCBSI-
YeHI aHaJi3y 3acTOCYBaHHS CMEpPTHOI KapH
B Crionyuenux IlITarax AMepukH, 30kpemMa podora
A. IlleBens m00 3aKOHY IIPO CMEPTHY Kapy. Takoxk
CJIJT 3rajiaTh JOCIIJDKCHHS] CMEPTHOT Kapy B MiX-
HApOJHO-TNIPABOBOMY  BMMIpi, 30KpeMa Ipalo
M. JlyMaHCBKOTO MPO MPaBO HAa KHUTTS 1, BIMOBII-
HO, 3aCTOCYBaHHsI CMEPTHOI Kapu B MEXKaX 3acTo-
cyBaHHs KoHBeHIIi Mpo 3axWCT MpaB JIIOAWHU
Ta OCHOBONONOXHHUX cBoOOX. IIpoTe mocmimxeHb
MMUTAHHS, ITOCTABJICHOTO aBTOpaMH IIi€i CTarTi,
OCTaHHIM YacOM HE TPOBOIUIOCH.

Meroro wi€i crarti € JOCHiPKEHHS IIiACTaB
BCTAHOBJICHHS ITOKAPAHHS y BUNJIAI CMEPTHOI KapH
B Pi3HI ICTOPUYHI NEPi0JIN, TEHICHIIIN TOSBU TaKUX
MmiJicTaB Ta iX BiAMOBIAHOCTI MPUHLMIIAM CIPaBe-
JIMBOCTI Ta BEPXOBCHCTBA IPaBa.

Beryn

[IuTaHHs KHUTTSA 1 CMEPTI B yCi 4acH Ta B ycCiX
HaApoJiB Hemokoino Oarateox uromei. CmepTHa
Kapa SK BHUJ TOKapaHHS 3a BYMHEHHS 3JIOYHHIB
BUKJIMKANA 1 BUKJINKAE JOCI AyKe pi3HE CTaBICHHS
YJICHIB CYCIIJIBCTBA — BIiJ MOBHOI MiJATPUMKH
JI0 TIOBHOTO HENMPUMHATTA. YKpaiHa CbOTO/IHI Belie
aKTHUBHI 00HOBI [ii. [cTOpWYHI MPUKIIaJN CBIYATH,
10 came B TaKi Yac NMUTaHHS BiAHOBIECHHS CMEPT-
HOT Kapu HaOyBa€ 3HAYHOI aKTyaJbHOCTI B Cy-
crinbeTBi. [PYHTOBHHX ONMUTYBaHb IIOAO LHOTO
B miepiox 3 24 mororo 2022 p. 10 MOMEHTY Harlu-
CaHHS I[I€1 CTATTiI HE MPOBOAMIIU. 3TiTHO 3 pe3ylib-
TaraMu onuTyBaHHs CoIiosoriunol rpynu «Peii-
tuHry 2021 p., 51 % ykpaiHmiB miaTpuMyBann
17Ief0 TOBEPHEHHSI CMEPTHOT Kapy B Ykpaini i 45 %

BUCTYMAJN IPOTH [HOr0'. SIK 3a3HAYMIN COII0IIO-
ru: «Haiibinpire Taky i€ MiATPUMYIOTH CTapIi
JONH, O1HIIN, 3 HUKYUM PIBHEM OCBITH, YOJIOBI-
KM, a TAaKOX Ti, XTO BiJluyBa€ HETaTHUBHI eMOIIii
110 cebe (copom, THIB, CyM, OaiIyKiCTh 1 CTpax)»2.
3 ornmsAay Ha i TEHJIEHIIil, JOCIiKEHHS BUTOKIB
Ta 0COONHMBOCTEH MHUTAaHHS 3aCTOCYBAaHHS CMEpPT-
HOT KapH € SIK HIKOJH aKTyaJbHHM.

[TuTaHHs JOMITBHOCTI 3aCTOCYBaHHS CMEpPTHOI
Kapu B Pi3HUX i1 acmeKkTax BUBYAIM OaraTto JOCHTiJ-
HUKIB. MaeMo 3HaUHY KiJIbKICTh MPAIlb 1 B FOPHINY-
Hill cepi. IIpoTe rpyHTOBHUX JOCHTIKEHb BiIO-
BIJTHOCTI I[bOTO BHJTy TTOKapaHHs MIPHHIIUIIAM MTpaBa
HeOararo. IlepeBaskHa OUNBIIICTH HAYKOBUX JOCHIi-
JUKEHB y chepax, OB’ sI3aHUX 31 CMEPTHOIO Kaporo,
CTOCYETBHCS 200 1 KPHUMIHOJIOTIYHOTO acleKTy, abo
CHIBBITHOIIICHHS MTUTAaHb MpaBa i MOpaJli B MUTaH-
HSIX 11 BHECEHHS N0 CHUCTEMH IOKapaHb y IMEBHIH
JIeprKaBl UM FOPUCAMKIIIT Ta B MUTAHHAX ii 3aCTOCY-
BaHHA. Jl0BOMNI 3HAYHY YACTHUHY JOCIiIKEHb MpU-
CBSYCHO ICTOPUYHHMM acIieKTaM ICHYBaHHs Ta 3a-
CTOCYBaHHS CMEPTHOI KapH B PI3HUX HAPOJIB Yy Pi3Hi
icropuuHi niepiogu. CyKyNHICTh I[MX YHWHHHKIB
CIOHYKa/a aBTOPIB L€l CTATTi 3BEPHYTHChH A0 IMHU-
TaHHS OI[IHIOBAHHSI BiJIMOBIIHOCTI TAKOTO ITOKapaH-
HsI IPUHIIAITY BEPXOBEHCTBA [IPaBa, Mepe0ayeHoMy
crarrero 8 Koncruryii Ykpainu. BukoHaHHS 11b0T0
aMOITHOTO 3aBJIaHHS 3aIUIAHOBAHO B IIMPOKOMY J10-
CJIIJKEHHI, sike OyJie BTIJICHE B cepii cTareil.

3a/uisi TOCSITHEHHSI METH aBTOPH BHKOPHCTAIIU
HaykoBi nipartii O. by3yH, M. 3arockina, €. Jlorpu-
Henko, 1. ManuHoBcekoro, M. TaraHueBa Ta iH.
[Tonpu 1HIUI TpeaMeT JOCTIKEeHHS, 11i po0oTH
(bparMeHTapHO JOMOBHIOIOTH HAIy PO3BIJKY Mare-
playaMu Jijisl aHai3y.

Ileprma cTarTs 3 cepii cTaBUTh 32 METY PO3KPUTH
CYTHICTh CMEPTHOI KapH, IiJICTABH ii BBEICHHS B 3a-
KOHOZIABCTBO PI3HUX JIEPKaB, a TAKOXK YMOBH 1 MiJ-
CTaBM 11 CKACYBaHHS B PI3HUX JepKaBax B iICTOPUY-
HOMY KOHTEKCTi. 3a JOHNOMOIOI0 iCTOPHYHOIO
METOJ/Iy aBTOPH aHATI3YIOTh UNHHHKH, SKiI BILIHBA-
JIM Ha TIOSIBY CMEPTHOT Kap B 3aKOHOJABCTBI Pi3HUX
JIepKaB, il THMYACOBE MPU3YNIHUHEHHS YU CKaCyBaH-
Hs. Pesynmbrar Takoi aHamiTH4HOI POOOTH AACTb
3MOTy OUTBII IPYHTOBHO OI[IHUTH 1€l BH/I TOKapaH-
HS IIOJI0 MOTO BiAMOBIAHOCTI MPUHIIMITY BEPXOBEH-
CTBa TIpaBa B Cy9aCHHUX yMOBaX.

[lepenoBciM BaKJIMBO 3a3HAYMTH, IIO iCTOPIs
ICHYBaHHSI TaKOrO BHIY INOKapaHHs, SK CMepTHa
Kapa, i MOoro 3acTocyBaHHsS HAcIpaBAi € Habararo

" Hags Ilpunuisk, «[loroBuHa yKpaiHIiB BHCTyIae 3a
HIOBEPHEHHsI CMEPTHOI Kapu — onuTyBaHHs», YHIAH, 19 cepnns
2021, https:/www.unian.ua/society/polovina-ukrajinciv-vistupaye-
za-vidnovlennya-smertnoji-kari-v-ukrajini-opituvannya-novini-
ukrajini-11518522.html.

2 Tam camo.
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CKJIQJIHIIIIOI0, HIJK TPUMHATO BBa)KaTH. Y IiH cTar-
Ti aBTOPH HE MarOTh Ha METi MPOaHali3yBaTH BCIO
icTopito 11 iCHYBaHHs, 3aCTOCYBaHHS Ta CKacyBaH-
Hsl B yCIX JiepkaBax CBITY, TOMY IIO 1€ € 00’ €KTUB-
HO HEMOXUIMBHM. ABTOPH aHAJI3yIOTh JIHMINE Ti
Jep’KaBU Ta IOPUCAMKIII, sKi, HAa iXHIO IIyMKY,
MaJii HEeTPUBIaJIbHI MiIX0IU 10 CMEPTHOT KapH, —
CrapopasHniii €runert, Kuiscbka Pycs, CTapogaBHs
I'pemisi, CraponaBniii Pum, MockoBChKa JepikaBa
(miznime — Pociiicbka imMmepis), mo 3yMOBHIO
iXHIA BIUIMB Ha MOJAIBIIMA PO3BUTOK 1HCTUTYTY
CMEPTHOT KapH B Pi3HUX JeprKaBax Ta IOPUCIUKILI-
SIX y CBITI. ABTOpH CBIJIOMO HE aHai3yBaJld MiJ-
CTaB 1 MPAKTHKU 3aCTOCYBAHHS CMEPTHOI Kapu
B JIepKaBax 3 TAHIBHOIO ICJIAMCBHKOIO pEIiri€ero,
OCKUIBKH Il TUTAHHS JOBOJI JAETaIbHO BHUCBITIH-
JIY 1HII JOCIIJHUKA®.

Xo4 3arajoM ISl CTaTTs He MPUCBSYEHA JTOCIHTi-
JUKCHHIO TIMTAaHHS CYTHOCTI CMepTHOI Kapu (Ie
OyJe mpeIMeToM HACTYMHUX JOCIIKEHb), MOBHI-
CTIO OOIMNTH HWOro HE BHIAETLCS MOKIMBHM,
OCKIJIBKH JIJIsl PO3YMiHHS MiJICTaB BBEICHHS 1IbOTO
BHJly MOKapaHHS JI0 3aKOHOJIaBCTBA BiJITOBITHUX
Jep>KaB 4M CKacyBaHHsS CJIiJ 3’sdCcyBaTh HOro
OCHOBHI XapaKTEPUCTHKH.

CymHuicmb cMepmHoi Kapu 8 CmapooasHbOMY CeImi

3-MOMiXK HAMBaKJIMBIIIUX O3HAK CMEPTHOI KapH
CJIiI BAOKPEMHUTHU XapaKTep CIPUHHSTTS IbOTO I10-
KapaHHS B Pi3HHUI Yac Ta B Pi3HUX HApo/iB. Y Oara-
ThOX HApOAIB y JaBHHHY CMepTHa Kapa Maja
cakpaJibHe 3HadeHHs. JlesKki JTOCIiTHUKN BOAYaroTh
if meperyMoBHU B KpOBHiit moMcTi. 30kpema, A. Ille-
THHIH, TOCITI/DKYFOUYH 1€ TUTAHHS, 3a3HAYAE:

[IpooGpa3zom cmepTHOi Kapu, SK 1 0ararbox
IHIINX MTOKapaHb, Oya KpOBHA TIOMCTA, AKa 3a-
CTOCOBYBaJIACh HA BCIX CTAHIAX PO3BUTKY CY-
CHNTBbCTBA, MOYMHAIOUH BiJl yTBOPCHHS MEpBic-
HUX TUIEMEH 1 3aKiHUYIOYH TOSBOKO JICPIKABH,
sgKa IIOCTYIIOBO  MOHOIIONI3yBaja IIpaBo
Ha CMEpPTHY Kapy 1 MOKapaHHS 3arajioM, Xod
1 micis yTBOpPEHHS JEpKaBHUX I1HCTUTYTIB
y JaBHBOPYCHKOMY CYCHIJIBCTBI III€ JIOBTO
CIOCTEpiraluch BUMAAKU MOMCTH 3 OOKy TO-
Tepmiinux (mepeknaa 3 pociiichbkol Ham. —
€ 3, T )"

3 Jlus., wanp.: Suud Sarim Karimullah, Nanda Ahmad Basuki,
and Arif Sugitanata, “An Ethical Analysis of the Application of the
Death Penalty in Islamic Law,” Antmind Review: Journal of Sharia
and Legal Ethics 1, no. 1 (2024): 39-50, https://journal.aye.or.id/
index.php/JSLE/article/view/7/5.

4 Anekceit A. Illernnun, Cwmepmuas Kasb 6 pOCCULCKOU
20CY0apCmMBeHHO-NPABOBOIL CUCmeMe: UHCMUMYYUOHATbHbIU ACNEeKm
(PIOU PITA Muntocra Pocenn, 2015), 9.

A TakoX Jalli YTOYHIOE:

Ha mouarkoBuX eramax po3BHTKY aHTPOIIOJIOTIY-
HUX CHiJ'II:-HOT KpOBHa IIOMCTa HNPOABWIACH SK
[HCTHHKT camo30epeskeHHs. bararo B oMy BoHA
Oyna oOyMOBIIeHa €BOMIOLIIHO-010IOTTYHUMH 3a-
KOHOMIPHOCTSIMH, OCKUIBKH 32 BIJICYTHOCTI 3aKO-
HIB, JIEPKaBH, IHIINX IHCTUTYTIB KUTTEAISUIBHICTD
JIFONMHU BH3HAYAJIACs METOIO BIKMBAHHSI TA a/1all-
TaIifHOT MOBENiHKKM. Y TaKMX yMOBax BiJrJiara
KPHBJIHHUKY € HE JIHIIIC PaBOM, a i HEOOX1THICTFO,
000B’SI3KOBOIO YMOBOIO BIJKHBAHHS.

VY «Pycekiil mpasi», 3ayBaxkysas . MannHOB-
ChKHI, He OyJI0 BKa3iBOK IIPO CMEPTHY Kapy, Xxoda
B MaM’siITKaXx MOOYTOBUX — JITOMMCAX, >KUTISAX
CBATHX, TBOpaxX apaOChKUX IHCHbMEHHHUKIB —
€ CBiJUEHHS Ipo Te, 1o ii B cTapojasHiil Pyci 3a-
CTOCOBYBaNH. 30KpeMa, Bimomo, o Bomoammup
Caatuil y 3B°s13Ky 31 3017IbIICHHSIM BUMAAKIB PO3-
OiffHMX HamaliB 1 3a HAYNICHHSIM EMUCKOINB, X0U
1 TUMYacoBO, aJie JI03BOJIUB CTpary po30iiHUKIB.
VY 1069 p. I3scnas, oBonoxgieim KueBom, mociiaB
CBOTO cuHa McrucnaBa, abu BiIgaTu CMepTi
70 nronmei, MpuYETHUX A0 BU3BOJEHHS Bcecnana,
a OT)Ke, BUHHUX 4Yepe3 CBOI0 Y4acTh y BUTHAHHI
camoro I3sicitaBa. Y 1157 p. B Kuesi Oyso cnaigeso
eperuka Maprina. | Xo4a JexTo 3 IOCIIJIHHKIB,
30kpema M. Branumupcekuii-bynaHoB, cTBep-
JUKYBaB, 10 MepeslideHi BUMaJAKU He MaloTh «IOpU-
JIMYHOTO XapaKTepy MOKapaHHs, OlIbIICTh Ha3H-
Baja Taki BUCHOBKH Ge3mokazoBumu®. 30kpema,
M. 3arockiH HaBOIUTH MPUKIAT CTOCOBHO KHS3S
Bonoanmupa — B KOHTEKCTI oro poii: «Big bora
MOCTABJICHUH HAa CTPaTy 3JIUM», 3 OJHOYACHUM
PO3MEXYBaHHSIM CaMe CMEPTHOI KapH sK IMyOmiu-
HOTO TIOKapaHHS 1 KPOBHOT MMOMCTH, SIKY 3aMiHSIIN
BHPOIO, TOOTO TPOIIOBOIO KOMIICHCALIEI0. A caMy
Bupy 3a IlpaBmoro SlpocnaBudiB cIiadyyBasiv
KHSI310, Ha BIZIMIHY BiJI TOJIOBIIMHY, fKa HIIja mo-
TEpPHIOMY, a TOMY, Ha JIIyMKY JOCIIiJTHUKa, MaJia
3apOIOK BKE MyOIiYHOTO MTOKapaHHs'.

MokHa MOTOMUTHCH, IO CMEPTHY Kapy [0-
MYCKAJIO 3BUYA€BE MPABO, OCKIIBKH BOHA € IPUPOI-
HUM TPOJOBKEHHSIM IMOMCTH Yy (opmi BOMBCTBA.
VY «lloBuanni» Bomogumupa MoHOMaxa € Taka
HACTAaHOBA: «HE yOWBaWTe 1 HE MOBENiBaliTe YOUTH,
SKIIO Oyae BUHyBaTUi B cMepTi». OTxe, 3a CiloBa-
MU [. MaJIMHOBCBKOTO, «OyJIM BUMAJIKH, KOJH 3BH-
yail [pUNKCYBaB CMEPTHY Kapy, ajle KH:3b

5 Wlernnnn, Cuepmuas Kastb 6 pOCCULICKOU 20CYOapPCMEEHHO-
npasoeoll cucmeme: UHCMUMyyuoHanbHull acnekm, 10.

¢ Huxomaii C. Tarantes, Cmepmuas kasub: cOOpHUK cmamell
(TocymapctBennas Tunorpadust, 1913), 57-8.

7 Huxomaii I1. 3arockus, Ouepk ucmopuu cmepmuoi KazHu
6 Poccuu (Tunorpadus Vimneparopckoro YHusepcurera, 1892), 17.
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Bosnonmumup MoHoMax JiaBaB BKa3iBKY CBOIM JITSIM
HE HACIITyBaTH LOMY 3BHYAIO»®.

[Tepmri mUCHbMOBI 3TaJIKH PO CKaCyBaHHS CMEPT-
HOI Kapu JaTtoBaHo | cT. H. €., Koo AMaHaramasi,
Oyauificekuit kopoib JlaHku, 3a00poHUB 11, a Horo
HAIIAJKH 1[I0 3a00pOHY HE CKacoByBain’. Y I0ro0-
Bopi Mixk KuiBcekoro Pyccro 1 Bizanriero 911 poky
B CT. 4 BIIEpIIIE 3raJIaHO0 CMEPTHY Kapy (3a BOUBCTBO
iHo3emiist)'?. «Pycbka mpaBiay i «BapBapChbKi mpas-
JM» He Tependadanud CMepTHOI Kapu, aje Oynn
cnpoOu Ti 3arpoBaspkeHHst B KuiBebkiid Pyci. Haii-
BHUIIIOIO MipOI0 TIOKapaHHs Ha To! yac OyJ10 BUTHAH-
Hsl. Aje, OCKIJIbKHM BUTHAHIISL 3aKOH HE 3aXHINaB, BiH
MIT JIETKO 3arMHYTH. 3PEIITOI0, HOr0 MOIIH IPOCTO
BOWTH Ti, TPOTH KOTo OyB BUNHEHHUH 37104nH'".

XPHUCTHSHCTBO HAJTAE APTYMEHTH SIK 33, TaK 1 IIPOTH
cmeptHoi kapu. [Ipodecop E. Ban aep Xaar, muty-
toun [locnanns no Pumusin 12:19, 3ayBaxye,
0 KEePIBHUK € IMociaHieM bora, a oT:xe — MoXke
Kapatd i muiayBatH. Kpim TOro, BiH Harosoumrye,
0 peJiriiHa KOHIEIis MeKJa CBITYUTh MPO Te,
mo bor He OyB MpoTH KOPCTOKOTO 1 BIYHOTO TOKA-
paHHs 115 IeBHUX Jiofiel. Majso toro, y Crapomy
3amoBiTi JoBOMI Oarato Miciib, /e CKa3aHo Mpo He-
0OX1JTHICTh TIPUCY/DKCHHSI CMEPTHOI KapH HaBiTh
3a mpiOHimi 3mounHHM, HiX choroaHi?. TIpote
B €panrenii Bin Marsis Icyc Xpucroc BBOAHTH
MPABUIIO MiJCTABICHHS JPYTroi IIOKH Ha IPOTUBATy
3actapiiomy npuHIUny taixiony (Marsist 5:38-39),
a B 3rajjanomy Buie [ocnanni 1o Pumisia anocron
[TaBno 3BepTae yBary HOBOCTBOPEHOI LEPKBU
Ha HEOOXIOHICThL BIANOBIIATH Ha 310 JIIHO00B’IO
(Pum. 12:19, 21).

Hameneni ¢aktu AaioTh 3MOTY 3pOOHMTH INEBHI
MPOMDKHI BUCHOBKH. [lo-miepiie, mUTaHHS CMeEpT-
HOI KapH, sIK 1 0araTo iHIIMX y CTapOAABHBOMY CBITI,
OyJI0 peNirifHUM, a 3-MIOMDK HUX — TIHUTaHHSAM
yecTi. JlepkaBHI iHCTUTYTH Oynu CIA0KUMHM, TOXK
rmomMcra OyJia €JMHUM CII0COOOM 30eperTH 00IHyYs,

8 Toannukuit ManuHoBckiit, Kposasas mecmb u cmepmmbis
kasuu. Beimyck 1 (Tuno-murorpadis Cubupckaro T-Ba Ilewath.
Jwna, 1908), 169. Llut. 3a: Mapis A. Martsiifuyk, «CMepTHa Kapa
B MockoBcbKiil  sepxkaBi Ta Pocilichkiii immepii B mparsx
1. MannHOBCBHKOIO: KpHUMIiHAIBHO-BUKOHABUMH actiekt», [Ipukap-
namcokuil opuouunuti sichux 4(33) (2020): 82, https://doi.org/
10.32837/pyuv.v0i4.628.

° Cleobis H.S. Jayawardene, “The Death Penalty in Ceylon,”
Ceylon Journal of Historical and Social Studies no. 3 (1960): 166, 185.
Hur. 3a: John D. Bessler, “Revisiting Beccaria’s Vision: The
Enlightenment, America’s Death Penalty, and the Abolition
Movement,” Northwestern Journal of Law and Social Policy 4,
no. 2 (2009): 199.

10 Onexcannpa P. Pomariko, «®DinocodchKo-mpaBoBi acmekTH
CMEpPTHOT Kapu», B AKmyanvHi npagosi ma 2ymanHimapHo-
exkoHomiuni npoonemu Ykpainu 6 nepioo espoinmezpayii (IIBH3
KIAMY, 2018), 206.

' Mukona Kapnenko, Awmacracis bammyposmy, «CwmepTHa
kapa: OyTtu un He OyTu?» fOpuouuna nayxa 5 (2013): 62.

12 Ernest van der Haag, “The Death Penalty Once More,”
University of California Davis Law Review 18 (1984-1985): 968.

HE BTPAaTHTH YECTh Mepen CBOIM OTOYCHHSM.
OCKIJIbKM 1€ IHWTAHHA MaJI0 3HAYHUNA BIUIUB
Ha miciie ocoOu (i He Jmie ii, a i yciel ciM’i, poxy,
KJIaHy) B TOTOYaCHOMY CYCIIUIBCTBi, HOTO PETYII0-
BaHHS YBIMIIUIO HE JIMINE 1O 3BHYAEBOTO MpaBa, a i
JIO peNiriiHUX HOPM, SIKi 3MIHFOBAJIUCS BiJIIIOBIIHO
JIO 3MIHHM HACTPOIB 1 TIOTPeO KOYKHOTO CYCIIIILCTRA.
ITo-mpyre, micnst HaOpaHHS OLIBIIOT CHIIH AEpKaB-
HUM arnapaToM, sIKui epeiHsB Ha cebe MOHOIIONII0
Ha HAaCWUJIbCTBO, 3MEHINMIACS i moTpeda y BiJHOB-
JICHHI YecTi 3a JIONIOMOTOI 3amoMisiHHS CMEpTi,
OCKIIbKM THMTAaHHAM MOKapaHHs BiJHMHI Bifana
nepxkara. TyT ciiji 3BEpHYTH yBary, 10 peliriiHi
HOPMH 3 YacOM TaKOX aJanTyBajHCs, MPUKIAI0M
YOro € HaBeJIeHI B IIbOMY IMIJPO3iii B3a€EMOBH-
KJIFOYHI 3aKJIMKH B PI3HUX 4acTHHAX biomii, a Takox
OyTiChKI BUCHHSI.

OKpiM 3a3HAUEHUX y IIbOMY HiAPO3Aiai HOMCTH
Ta BIJIHOBJICHHSI YeCTi, OyJIM ¥ 1HIII MiJICTaBH 1CHY-
BaHHS CMEPTHOI KapH, siKi JOKJIajHime Oyae mpo-
aHAJTI30BaHO B HACTYIMHUX MiJPO3/Iijax.

Buxnan ocHOBHOTO MaTtepiay
Cmepmua kapa ¢ Cmapooasuvomy €cunmi

CrapoyaBHiii €TUTIET B ICTOPUYHIN MEPCTIEKTHBI
€ MPUKJIAJIOM He JIUIIIE JTOBOJI AKiICHO C(hOPMOBAHOT
y CTapoJIaBHLOMY CBITI JIep)KaBH, a i OJHIET 3 Tep-
IIMX B iCTOpIi JFOJICTBA AEpiKaB, siKa 3aCTOCOBYBaJIa
cMepTHy Kapy. OKpiM yKe 3rajyBaHUX y IIOIe-
pEenHBOMY MIAPO3/IiNI i€l CTATTI PeNiriiHUX MOTH-
BiB, CMEPTHA Kapa BUKOHYBaJja MPOCTY yTUIITApHY
(yHKIIiI0: BOHA JoIIoMaraia YuHHii BIajai 60poTH-
Cs1 3 MOCSITAaHHSAMH Ha Hel Ta 3armo0iraTa im.

VY CrapogaBHpoMy €THNTI Ha CMEPTh Kapaiu
3a Oy/b-sIKi MOCSTaHHS Ha BiIany (apaoHa, YHHHHUHA
JIEp)KaBHUM Jall, CHCTEMY JEepKABHHUX BiJHOCHH.
KnsaTBOMOpYITHUKIB, yOUBIh, JIOHOIIMKIB TaKOX
YeKajga CMepTHA Kapa. TSDKKUMH BBXKAJH 3JI0YHHH
MIPOTH PEJIIrii, XpaMiB, JKepIliB. YCIX BUHHHUX Kapa-
JIM CMEPTIO >,

CrpauyBayd 3a 3JIOYMHU MPOTH PENITii: morpa-
OyBaHHS [TOXOBaHb, KPAADKKY KYJIBTOBUX PEIiKBii
Ta KEPTBONPHHONICHH 13 XpamiB. Ilepmumu 3 Bi-
JAOMUX CBi,Z[‘IeHI) 3aCTOCYBaHHsA CMEPTHOI'O0 IMOKa-
paHHS 3a TOrpaOyBaHHA W PO30OPEHHS ITOXOBAaHBb
€ HANWCH, 3HANJICH] B IaBHBOETHIIETCHKOMY MICTi
Hedari Ha Micmi 3axopoHeHHS 1aps AHKXTHDH,
aKi cTocytoTbes X auHacTii. OuH 13 HUX MICTHTb
TaKe TOMePeIKCHHS:

13 €prenis Jlorsunenko, «CmeprHa kapa y CrapoaBHbOMY
€runti», ITlionpuemnuymeo, cocnooapcmeo i npaso 6 (2019): 226,
https://doi.org/10.32849/2663-5313/2019.6.41.
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[Ilo cTocyeTbcsi OyIb-IKOTO MPABHTENS, SIKUH
Oyne npaButu B Hedari 1 skuif ydMHUTH mora-
He, JIi10, [0 3aM0/Ii€ KOy IIbOMY ITOXOBaHHIO
4y Oynb-AKili YaCTHUHI 1i€T MOTHIIH, HOTO pyKa
Oyne Bincidena juisi XemeHa (6ora Hedara,
SIKHA MaB BHIJISLA cokonmy, — €. JI.), mix vac
Woro mporiecii 3 OKpyry Horo pyka Oyne Bijci-
yeHa A XeMeHa, MiJ Yac Horo mporiecii
31 cxigHoro OoKky Horo pyka Oyje BilciueHa
st XeMmeHa, i yac mpoliecii 3 6epera ioro
pyka Oyne BiacideHa jis XeMmeHa ..., TiJ Jac
nporuecii 3 Benukoi Tini, i XeMen He npuiime
Bil HBOTO >KCPTBOIPUHOIIEHHS M SICOM ...,
1 XeMeH He mpuiiMe Bil HbOTO HisSIKOTO K€PTBO-
MPUHECEHHS XapyaMd, i HOTro CIaIKOeMEIhb
HE YCMaaKy€E BiJ HHOro'.

Le#t Hamuc cBiT4UMTH, IO BXKE B paHHIN mepioa
ICHYBaHHS JJABHbOETUTICTCHKOT IIMBLUTI3AIlT 37T0YHH-
IiB, AKi rpaOyBajJi MOXOBAHHSI, Kapalu CMEpTIO.
Crpara BifOyBanacs y GpopMi pemiriiHoro puryay.
J1o TOro K sIK 10JaTKOBE TMOKapaHHs repeadavaso-
csl I030aBJICHHST POJMHMU 3JIOYMHIIS TPAB HACIITY-
BaHHS MaiHa CTpaueHol ocoou'”.

HanzsryaiiHa )KOpCTOKICTh TTOKapaHHS 3a MOCs-
TaHHSI Ha II0XOBAHHS Mae€ norque ITIOSAICHCHHSI.
VY JaBHBOETHIIETCHKIN pelirii MOrmia mMaiga 0coo-
nuBe 3HaueHHs. JItonuHa, siKa 3a XKUTTSA J0TpUMYyBa-
Jacs CBSIIICHHOTO IMOPSIKY — Maat, He BMHpaa,
a po3ainsiacs Ha Bl YaCTUHH — JAyXOBHY I Tijec-
Hy. Moruia Oyna oOHUTEeITI0 Tila W YN JIFOTUHH.
BBakanu, 1o mig yac BUKOHAHHS MEBHUX OOPSIiB
1 pUTyaliB y pa3i CTBOPEHHS BIJIIMOBIIHUX yMOB
Jylla MOXKE MOBEPHYTHCS B TiJIECHY OOOJIOHKY,
B SIK1H KOJIMCh KHJIa, 1 JIFOJJMHA BOCKPECHE J0 HOBO-
ro XUTTA. BTOpPrHeHHs A0 MOTMIM MOPYIIyBallo
BCTAHOBIICHUH TTOPSIOK 1 YHEMOKIIMBIIOBAJIO TIO-
BEpPHEHHSI JIIOMMHH B 1[eii CBIT'®.

3a3Buyaii 3BUHYBAYCHOTO B 3aKOJOTI IPOTH
(apaona abo cmamoBanu, abo tonwnu B Himi. Ha
OJIHIM 13 TMOXOBaJbHHUX CTeJd OyB TaKWd Haruc:
«Hemae mormmm TOMY, XTO CKOKOE€ 3JIOYMH MNPOTHU
HAOro BETMYHOCTI: HOTO TiJI0O KHHYTO B PiKy». AHa-
mi3ytoun neit Hamuc, B. ToMciHOB 3BepHYB yBary
Ha Te, mo B CTapoiaBHbOMY €THIITI CMEPTHY Kapy
po3mIsAany AK CTpary He JMine Tina, a W gy,
OCKUIBKH, HE JIAIOUW TUTYy 3JIOYMHIIS MOMKJIHBOCTI

14 Bragumup A. Tomcunos, [ocydapcmeo u npaso [lpesne2o
Eeunma (3epuano-M, 2011), 482. Llut. 3a: €Brenis JIOrBUHEHKO,
«CwmeprHa kapa y CrapomaBHboMmy €runti», [lionpuemnuymeo,
eocnodapcemeo i npaso 6 (2019): 226-7.

15 JlorBunenko, «Cmeptaa kapa y CrapogaBHbOMY CTHIITI»,
2217.

1o €grewnis JlorBunenko, Irop Jlorsunenko, [lokapanns ¢ npasi
oeparcas Cmapodasuvoco ceimy (Xapki: ®OII IlanoB A. M.,
2019), 107. Lut. 3a: JlorBuHeHko, «CmepTHa kapa y CTapojaBHbOMY
€runi», 227.

YIOKOITHCS B MOTHJII, YTy TO30aBJISTH PiIHOTO
JIOMY 1 BOHa TMHYJIA pa3oM i3 Tinom'”.

Bapto mnpoanamizyBatn cy0’€KTHO-00 €KTHHH
CKJIaJ] 37I0YMHIB y KOHTEKCTI CyBOPOCTi MOKapaHHSI
3a HUX. 3a HoBoro napcTra Oyna Taka rpamaris mo-
KapaHb 3a KpaADKKy: 1) 3a KpaJiKKy B MPUBATHOI
0CO0M — TMOBEPHEHHS BKPaJIeHOTO W mTpad y mo-
JBiITHOMY-IIOTpIHHOMY PO3Mipi, IPOTE MOTEPIiNUit
MIT BIJIMOBUTHCS BiJl IPpaBa Ha CTATHEHHS MITpady;
2) Ha BaXIUBICTH y rocrnogapcTBi CTaponaBHBOTO
€runty XymoOH, 30KpeMa TATIOBOI, BKa3ye CyBO-
picTh mokapaHHS 3a ii BHKpaJEHHS B NPHBATHOI
0CO0M — BiJICIKaHHSI PyKH; 3) OLTBIII CYBOPO OXOPO-
HsUIn xpamoBe MaiHo: 100 ynmapiB 1 cTOKpaTHU
mrpad; 4) 3a KpaJaikKKy XpamoBOi XyJJ00M — KaJTiIl-
TBO I BiiJJaHHA B pabCTBO; 5) 3a BUKPAJICHHS KYJb-
TOBOTO iHBEHTapIO — CMEPThH'S.

OTxe, cMepTHA Kapa B CTapogaBHbOMY €THUITI
IIMPOKO 3aCTOCOBYBajlacsl ¥ Maja JeKiTbKa
¢yHkuiif. ['onoBHA — 3aXUCT MPaBOBOTO PEXKUMY
Bl mocsraHb. [[pbOMYy CHpHSIM TOMUPEH] B IiK
CTapojaBHiil nepkaBi pediriiHi HOPMH, SIKI BCTa-
HOBJIIOBAJIM JIOTMH IO MTOKapaHHs HE JIUIIE Tija,
a i1 pymri. BaxkauBUM acmekTOM cMepTHOI Kapw,
SIKUW CIIPUSIB BUKOHAHHIO 11 TOJOBHOI (DyHKIIIT,
Oyna BHIOBUIIHICTh. 3allIKyBaHHs, MOCTiHE Ha-
raJlyBaHHS PO iCHYBaHHS CMEPTHOI KapH SIK CyBO-
pOro IHCTPYMEHTY MOKapaHHS Manu chopMmyBatu
y TiJJIaHUX TIOCTIMHE BIAYYTTS CTpaxy MJIs 3Mill-
HEHHsI Blagu (papaoHa Ta YMHHOTO Ha TOIl wac
a0COJIFOTUCTCHKOTO PEIKUMY.

Cmepmua xapa 6 anmuyHomy c8imi

Sk yxke 3rajgaHo BUIIE, NOIIMPEHHS CMEPTHOI
Kapu B CTapOAABHBOMY CBITi 3yMOBJIEHE KiTbKOMa
MpPUYUHAMHA. 3-TIOMDK HHX CIIJ YKOTpE BKa3aTu
Ha CakpaJibHE MIATPYHTS PAHHIX IPABOBUX CHCTEM.
3nounHIS B 6araThoX BUIAIKaX BBaXKAJH HE JIHIIC
MOPYIIHUKOM 3araJbHOMIOACEKUX HOPM MopaJl, a i
€PETUKOM, SIKHMA CBIJJOMO YMHHB 3JIOJISTHHSI BCYyTIE-
ped Boui OOTiB 1 THM CaMUM MIr HaKJIUKaTu Ooxe-
CTBeHHHMU THiB. Hampuknax, B aHTHUHUX AdiHax
0e3yMOBHI CTpaTi MiAsAragd BOMBII 1HO3EMHHX
MOCTIB HE JIUIIE TOMY, IO II€ MOIVIO IMPU3BECTH
(i peanbHO MPU3BOAMIO) 10 MOTIPIICHHS BiTHOCUH
3 THIIMMU TIOJTiCAMH, & i TOMY, IO MOCIIH OyJIH i
3axucTOM O0TiB. Takok B aHTUYHOMY CBIiTi CyBOPO
KapaJyd 3a TaKi 3I0YHHH, SIK BUKPAACHHSI, SHAICHHS
Y TIONIKO/KEHHSI NMPHUCBIYCHUX OOraM HpeaMeTiB

17 Tomcunos, Iocyoapcmeo u npaso /[peenezo Ecunma, 477.
Hut. 3a: JlorBuHenko, «CwmeptHa kapa y CraponaBHbOMY
€runTi», 226.

'8 Weunop M. Jlypse, Ouepku Opesneezunemckozo npaea
XVI-X gekog 0o . 3. [lamamuuku u uccreoosarus: (M131aTenbCTBO
T'ocynapctBennoro Spmuraka, 1960), 118.
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(iepociisi). 3a Takuii 37104MH 3a3BUYail Oyiia cMepT-
Ha Kapa'®,

BomHouac ciig 3ayBaXkuTH, 10 B aHTHIHUX JIEP-
’*aBaxX, Ha BiAMiHy Big CrapogaBHbOro €rumry,
MOYKHA TIPOCTEKHUTH W 1HIIY METY CMEPTHOI KapH,
OKpiM 3rajianux panime. CMepTHa Kapa B AepKaBax
CraponmaBuboi [pemii ta CrapomaBHbOMY Pumi
CpHsila €JHOCTI cycminbcTBa. Ha BinMmiHy Bix
€TUTICTCHKOTO TIAXOMY 3 KOHIICTIIIEN CaKpaIbHOCTI
BEPXOBHOI BlIau (papaoHa, aHTUUHI Jep:kaBU 0a3y-
BaJIMCs TEpeayCciM Ha €THOCTI IXHIX CYCIIJIbCTB.
CMmepTHa Kapa chpustia TiATPUMIN Ii€i €IHOCTI
3a JOTIOMOTOI0 THX CAMUX METOMIB, 1o i y Crapo-
JaBHHOMY €TUNTI. Peniris aHTHYHHUX JepKaB TAaKOXK
CIpUsIa TIOSCHEHHIO HEOOXIJHOCTI ICHYBaHHS
CMEPTHOI KapH Ta il 3aCTOCYBaHHS.

[TosicHeHHsT CITif MIYKaTH B TOMY, IO B YsBi
mrofel THIB OOXecTB mepenyciM  yocoOmoBaIn
SIBUIIA TPUPOIH (3EMIICTPYC, TTOTOTI, IIyHaMI, erTiJie-
Mis Ta IHIIE), TOXK 3JIOUYMHHUHN IPiX OIHOTO BiACTYII-
HUKa Ta/I1aB Ha TOJIOBU BCiel rpoMaan. B iHTepecax
cycmijbcTBa Oylio 3amo0irTH IbOMY CIIPABEATHBO-
My OO)KECTBEHHOMY THIBY 1 BUIATH TOJIOBY BiJICTYTI-
HHKA B 5KepTBYy~.

CakpaJibHi MOMEHTH B TIpaBi aHTUYHOTO CBITY
CTaBaJIM IOPUIUYHUM OOIPYHTYBAHHSIM HEMHUHYYO-
CTi 3aCTOCYBaHHsI CaMe CMEPTHOI KapH, a He aIbTep-
HATUBHOI'O MOKapaHHS, HaBin SIKIIO HIocs npo
TiepecivHe KpUMiHAJIbHE JisTHHS 0e3 30BHIIIHIX 03HAK
cBSITOTaTcTBa. 30Kkpema, 3a 3akoHamu XII Tabmunb
HAUTSHKIMMU 3JI09MHAMH, IO KapaJHCs CMEPTHOIO
Kaporo, Oynu 3paja JepikaBH, 3HHIIEHHS YyXKOTo
BpOXKaro, MiIraj OyJAMHKY YU ITOJIs, 3J1ICH] HAKJICTIH.
3a HIYHY KpaJaiKKy 37071 MOXKHa Oyno BOWTH
Ha MICIIi, SKIIO K 1€ CTaJIoCs BJICHb — BIH IOTpar-
nsB y paOCTBO 10 moTtepminoro. Bumi marictparu
caMi BUPIIITYBaJIH, IO € 3JI0YNHOM. TiIeCHUX MOKa-
paHb (KpiM CMEpTHOI Kapu) HE 3aCTOCOBYBAJH.
BinbHUI MIT BIIKyIUTHCS 32 3JI0YUH, pad IJIaTHB
XUTTSIM. Kpim Toro, amst cTpaTu BUIbHOTO rpoMajis-
HUHA MaJIO OyTH PINICHHS IEHTYPIaTHUX KOMIIIiH.
3a 3acymKeHUMH BUIBHIMH 30epiranaocs mpaso are-
JSIT 10 HapomHKUX 300piB?!.

3acTocyBaHHS CMEPTHOI Kapyd B aHTHYHOMY
CYCIUIBCTBI JIMKTYBAJIOCS] BHYTPIIIHIMH MOTPEOAMH.
VY mpoueci po3BUTKY LUBLII3AIi Ta 3MEHIICHHS 3a-
IPO3H 30BHINTHBOT HEOE3MEKH Y BITHOCHO PO3BUHYTHX

19 Onekcannp A. Taspuneunko, [Ipaso anmuunux Oepocas
Iigniunozo Ipuuoprnomop s (XapkiB: HauioHansHUN yHIBEPCUTET
BHYTpIlIHIX cripas, 2004), 62.

2 Ompra O. By3yH, «lcTOpHYHHII acmeKT CMEPTHOI Kapuy,
Axmyanvui numanna nyéniunoco ma npusamnozo npasa 1 (15)
(2017): 52.

2! Bonogumup C. Makapuyk, 3acarbna  icmopis  depicasu
i npasa 3apy6ixcrnux kpain (Kuis: Arika, 2004), 178. I{ut. 3a: by3yH,
«lcTopuuHmii acnekT cMepTHOI Kapu», 52.

pabOBIIACHUIILKUX JiepkaBax cdepa 3acTOCYBaHHS
CMEpTHOI KapH 3BY)KyBaJsiacsi, 0COOJIMBO SIKIIO HIILIO-
CsI IIPO TTOBHOIIPABHUX TPOMaIsTH. BiHMKam anbrep-
HATUBHI TIOKapaHHS, YCKIIaJHIOBAJIACS IIPOLEAypa
BUHECEHHSI BUPOKY, 3’SBUJIACS MOXKJIMBICTD arlelislii
Ta TOMITyBaHHS Tomlo. CMepTHA Kapa cTae KBalidi-
KOBAHOIO B TOMY PO3yMiHHI, 0 BUKOHAHHS BHPOKY
Ma€ Ha METi 3aBJaTH SKOMOTa OUIBLIMX CTPaXKIaHb
pETPHOMY UM YSIBHOMY 3JIOYHMHIIEBI, 3aCY/PKCHOMY
JI0 cMepTiZ2,

[po kmacuikarito BuaiB cMeptHOi kKapu B Cta-
pomaBHbOMY Pumi muimryTs ¥ iHIN AOCHIAHUKH.
CMepTHY Kapy 3acTOCOByBaJIM y Pumi 3 HalijaBHi-
mux yaciB. Ha gymxy I. Tupacnonbcekoro, if MOXKHA
MOJIUTATH Ha TPAAMIIIHHY Ta 0COONHBY. 3a CTyTICHEM
JKOPCTOKOCTI TpaAMLiiiHa cTpara Mae I'STh PO3-
psmiB: 3BUYAiiHa, KBali(ikoBaHa, IOMIpKOBaHa,
[OM’SIKIIIEHA, TICUXOJIOriYHa%,

Oco0nrBa cMepTHa Kapa Mae MIiCTh PI3HOBHUIIB:
HNOOUTTS. KaMiHHSM, MPH3HAYCHHS AKTOPOM-CMEpPT-
HHKOM, €K30THYHA (3aTONTYBaHHS, PO3PHBAHH TiJa,
MEPENITIOBAHHS, TOJMOAHA CMEPTh, IMiJBILTYBAHHS
Ha T'aK, HACHJIbHE KPOBOIYCKAaHHS Ta iH.), JeIAMaIlis
(cTpara KOXXHOTO JIeCATOro BOIHA), CTpara siK 3aBep-
IICHHS KaTyBaHHs (3a0UTTS JIO CMEpPTI TalKaMH,
JIaHIIOTaMu, OaToramu TOILIO), puTyaigbHa. OKpemMo
BUJIJICHO OCOOJIMBY CMEPTHY Kapy TOMY, IO BOHA
3a3BMYail He mependavyanacs PUMCHKAM 3aKOHOJAB-
cTBOM. ADO X pUTyallbHA CTpaTa — JIFOICHKI )KEePTBO-
MPUHOIICHHS BIANOBIAHO A0 JaBHBOPUMCHKUX pelli-
TIHUX ySBJIEHB Ta OOPSIIiB.

3BUYaliHYy CTpaTy MPOBOJMIN TAKMMHU CIOCO0a-
MH: BiIpyOyBaHHS TOJOBH, 3aKOJIOBAHHSI MeEUeM
abo HOXeM, epepizaHHs Topia, IPUAYIICHHS, CKU-
naHHs 3 TaprneichKol CKelli, yTOTUICHHS, 1Mo30aB-
JICHHSI JKUTTS 38 JIOTIOMOTOI0 OTPyTH*,

O0e3roIoBIIEHHS  3A1MCHIOBAJIOCT MeyeM abo
COKHMPOIO. 3a CBIJUEHHSM aHTUYHHUX ICTOPHKIB,
00€3T0JIOBIEHHS COKHPOIO BUIIMX CAHOBHUKIB BBa-
xkanoca y CrapogaBHboMy Pumi rane6Horo crpa-
TOI0, OCKITBKY COKHPY BUKOPHCTOBYBAIIH JUISl yMep-
TBIHHSI JKEPTOBHUX TBapuH. 3aKOJIIOBAHHS MEUeM
a00 HOXeM OyJio JIOBOJII HEYAaCTUM. 3a3BHYail Iie
MOKapaHHsI 3aCTOCOBYBAJM MiJ 4yac OOHOBHX iid,
i ne Oymo modvecHo. [lpuaymeHHs Mano jBa

2 By3yH, «lcTOpHYHHMI acTIeKT CMEpPTHOT Kapu», 52.

2 Tennammit U. Tupacnonsckuii, beceovt ¢ narawom. Kasuu,
nulmKu u cypogvie Haxkazanus 6 /[peenem Pume (MnTpana, 2003), 26.
Iut. 3a: €srenis JlorsuHenko, «Kmacudikamiss tTa 0ocoOauBocCTi
cMepTHOI kKapu y CraponaBubomy Pumi», B [Ipasooxoponna ¢ghymk-
yis Oeporcasi: meopemuko-memoooso2iyHi ma icmopuxko-npasosi
npobnemu: Mamepianu Mixchapoonoi naykoso-npakxmuunoi konge-
penyii (m. Xapxis, 13 aucm. 2015 p.) (XapKiBCbKuil Hal[iOHAJIbHUIA
YHIBEpCUTET BHYTpilHIX cipas, 2015), 172.

24 Tupacmonbckuit, Becedvl ¢ narauom. Kasuu, neimxu
u cypoevie nakasanus 6 /Ipeenem Pume, 27. LlnT. 3a: JIOrBUHEHKO,
«Knacudixarist Ta ocodnuBocTi cMeptHOT kKapu y CTapoaaBHbOMY
Pumiy», 172-3.
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TEXHIYHUX PI3HOBHUIM: 3 TIABINIYBaHHAM 1 0e3.
Iepme — nna pabis, a xapyre — IS BIUIMBOBUX
oci0. Ilpore Take mokapaHHs OyJIO MPUHH3JINBAM
TUISL PUMITSTH®,

3a 3akonamu XII tabmuup, ckunanus 3 Tap-
MefChKOT CKeJli 3aCTOCOBYBAJIM 0 PUMCHKHX I'PO-
MaJsiH 32 KPOBO3MilTyBaHHSI — iHIECT?®. THKOIH
31 CKelli CKUJAIH 32 3aHATTS Mari€r 4 acTpOHO-
Mi€ro abo K 3a OMO3UIIHY 0 BIaad JisIbHICTE .
3a omip B/l TAKOXX MOIVIM TOKAPATH YTOILUICHHIM
abo oTpyeHHAM,

Kpanmidixosana crpara B JlaBupomy Pumi Oyna
0COOJTMBO TaHEOHO0: CIIAJICHHS, PO3ipBaHHS 3Bipa-
MU, PO3I’SATTSI Ha XPECTi, yMEpTBiHHS Ha (Qypui —
CTaHKY JJIsl KaTyBaHb 1 CTPaT, YTOIUICHHS B IIKips-
HOMY MIIIIKY, 3aKOTTyBaHHSI )KUBUM Y 3EMITIO>.

[TomipkoBaHy (IICHXOJIOTIYHY) CTpaTy 3aCcTOCO-
BYBaJIM JIUIIE 3 A03Body mpasutens. CyTs ii mons-
rajia B TOMY, 1[0 Tl HAmIAA0M o(iiifHuX ocib 3a-
CYI’KCHOMY HaJaBaJik MO)KJ'[I/IBiCTI) BUWMHUTU aKT
camory0OcTBa. 3 JpKepes HeBIZIOMO, 3a sIKi caMme 3710-
4yrHU Oylia Taka cTpara, MpoTe 0 Hel 3aCyHKyBaIu
JIMIIIE CAHOBHHKIB Ta iXHIX OJNM3bKHUX. PimeHHs
PO MPOBECHHS MICUXOJIOTIUHOI CTPATH YXBAJIOBAB
CeHaT, BOHO Tiepeadadalio CKacyBaHHS 3aKOHIB
1 pO3MOpSIKEHb MTOMEPIIOro iMmepaTopa. 3a Horo
HENPUCTOWHI JIISTHHA HOro iM’sl BHKPECIIOBAIH
3 ycix nepkaBHHX mokymenTiB*. Ha mouarky
Il ct. 1o H. €. cMepTHY Kapy AJI1 PUMCBKUX I'poMa-
JISTH 3aMIHMJIM BUTHAHHSM, OJIHAK y TIEpioJl rpoMa-
JITHCHKUX BOEH 11 BIJIHOBHJIM 1 YacTO TMOEIHYBAIH
3 KoH(ickariero mMaiina’!.

BomHouac m1st pabiB cMepTHA Kapa 3aTUIITHIIACS.
Bigomo, 1o oauH 31 cTapoJaBHIX PUMCBKUX 3aKO-
HIB 3000B’s3yBaB IJIJIaBaTH CMEPTI HE TUIBKH
paba — BOMBI[IO CBOTO IaHa, a i ycix paliB LbOTO
naHa. 3a JaciB Hepona pa0® yOouB cBOTO rocronaps

% unepow, Peuu: ¢ 2 m. T. 1 (U3narensctBo AH CCCP, 1962),
153. Hwr. 3a: Jloreunenko, «Kiacudikaiis Tta o0coOIMBOCTI
cmeptHOI kapu y CtapogaBHboMy Pumi», 173.

% Cepreii JI. Yruenko, Xpecmomamus no ucmopuu Jlpesnezo
Puma (Mocksa: Cormpkrusz, 1962), 69-70. I{ur. 3a: JlorBuneHko,
«Kracuodixauis Ta ocobauBocTi cMepTHOi kKapu y CTapoiaBHbOMY
Pumix», 173.

¥ Tauur Kopuenuit, Annanvi. Manvie npouseedenus (ACT :
Actpenb, 2010), 68; Jlusuit Tut, Acmopus Puma om ocrosanus
eopooa: ¢ 3 m. T. 3 (Hayka, 1993), 559. Ilur. 3a: JlorBuHeHKoO,
«Knacuikauis ta ocodnuBocTi cMepTHOI Kapu y CTapoJaBHBOMY
Pumi», 173.

28 JlorBunenko, «Kmacudikarrist Ta 0COOIHBOCTI CMEPTHOT KapH
y CraponaBHbomy Pumi», 173.

¥ Tupacmonbekuii, beceovt ¢ nanavom. Kasuu, neimxu
u cyposvle Hakazanus 8 [{peernem Pume, 37-39. 11ut. 3a: JIorBUHEHKO,
«Knacuikauis Ta ocodnuBocTi cMepTHOI kKapu y CTapogaBHOMY
Pumi», 173.

3 Tupacnonbekuii, beceovt ¢ nanauom. Kasuu, neimxu
u cypoevle nakasanus 6 /Jpeenem Pume, 44. 1lut. 3a: JIOrBUHEHKO,
«Knacudikauis Ta ocodbnmuBocTi cMepTHOI kapu y CTapogaBHOMY
Pumi», 173.

31 JlorBunenko, «Kmacudikarrist Ta 0COOIHBOCTI CMEPTHOT KapH
y CraponaBHbomy Pumi», 173.

3 IIOMCTH 3a Hapyry Haj co0oro. BiamosiaHo 10 Ha-
BEICHOTO 3aKOHY CTpaTi MiAJsArano Ie IOHAN
400 pabiB, i Taka HeClpaBeUTHBICTh OyJia MPHYH-
HOXO HApOAHOI'O XBUJIFOBAHHH. BTiM, 3a HaroJsAraH-
HSIM CEHATOpiB MacoBa cTparta padiB BimOymacs —
3 MiACTaB «CYCHIIbHOT KOPUCTIN .

OTXe, aHTUYHI JIep)KaBH MaJIA TOH caMuid HaOip
apryMEHTIB Al 3aCTOCYBaHHS CMEpPTHOI Kapw,
o i CraponaBHiit €THIIET, ITUPOKO 3BEPTAIOYHCH
JUISE [bOTO JI0 pemiridiHux HopMm. OnHak, OKpiM
3aXUCTY 1 cakpalizallii Iep)KaBHOI BJIaJH, CMEPTHA
Kapa B NUX JCpiKaBaxX BHKOHYBaja IIC " BaXKJIUBY
(GYHKIIO KOHCOMIAAMii CyCHiIbCTBA, JUIS YOTO
y pasi 3aCTOCYBaHHS [IbOTO MOKapaHHS aresltoBaIn
TaKOX 1 JIO Takol BaKJIMBOI JIFOACHKOT XapaKTepH-
CTHKHM, SIK 4ecThb. lle MOXXHA MPOCTEXUTH HABITH
y audepeHmialii 3acTOCyBaHHS CMEPTHOI Kapw
JI0 pI3HHUX BEPCTB JaBHBOIPEIBKOTO 1 OCOOIUBO
JTABHBOPHUMCHKOTO CYCIIIIBCTBA. 3arajoMm, 3 OIIISIIy
Ha 3HA4Hi 00CATH TEpUTOPii NaBHBOPUMCBKOI Jep-
JKaBW, IHTaHHS KOHCOMJAIii cycmiibcTBa 0e3
CyJacHHX 3ac00iB KoMyHikaulii OyJ0 HEmpoCTUM
3aBJaHHIM — 1 CMEpPTHA Kapa OyJia X0Y 1 )KOPCTO-
KHM, OJHAK JI0BOJII JIIEBUM CIIOCOOOM KOHCOJTiIaIlii.
Crin 3ayBakKHTH, IO 3aPODKEHHS Ta TOIMINPEHHS
xpHucTusiHcTBa B CTapogaBHbOMY Prmi Takox Maiio
BIUINB Ha TIOIIUPEHHS 3aCTOCYBAaHHS CMEpPTHOI
Kapu. 3 OAHOTO OOKY, XPUCTHUSHCBHKE BipOBUCHHS
MaJl0o JDOTMH, SIKi BHIIPABIOBYBAJIM 3aCTOCYBaHHSI
CMEpTHOI Kapu, a 3 IHIIOro — YCUIAKO 3aKJIUKAJI0
JIO B3a€EMHOTO TIPOILEHHSI, JTFOOOBI Ta THIIUX IyMa-
HicTHyHUX npuHOUOiB. [loganmpmmii icTopu4HUIA
PO3BUTOK SIK camMoOl TaBHbOPUMCBHKOI JEep’KaBH, TaK
1 Iep>KaBHUX YTBOPEHb, SIKi 3’IBUNUCS HA 11 pyiHax,
CBIIYUTH TPO THYYKICTh XPUCTUSHCHKHX HOPM,
SIKi BUKOPUCTOBYBAIUCS IS YOPMYBaHHS apryMeH-
TiB SIK 32 CMEPTHY Kapy, TaK 1 MPOTH HEi 3 ONIALY
Ha HaraJpHi MOTpPeOM pPYHIHHUX CHUJIT KOXKHOTO
CYCITIJIBCTBA HA KOXKHOMY ICTOPHYHOMY €TalTi.

Cmepmua kapa 8 Mockoscwkiti depoicasi (nisuiue —
Pociticokiti imnepii)

MoCKOBCBKY AepskaBy (Ta ii eBOMIOLIIHY MpaBo-
HACTYIHHI0 — PocilichKy iMIepiro) aBTropu oOpa-
T SIK SICKPABUI MPUKIIAJ] €BOMIOLIHHOTO PO3BUTKY
CMEpTHOI Kapu Ta 3MiHHU ii (QYHKIIH pa3oM 3i 3Mi-
HOIO CepeloBHIIA BCEPeNHI JiepkaBu. Y LbOMY
CEHCl BOHA, 3BICHO, HE yHIKallbHa, OJIHAK 3HAYHA
KUTBKICTh JIOCTYIHHUX aBTOpaM JDKEpen Ja€ 3MOry
PO3MIISTHYTH PO3BUTOK CMEPTHOT Kapy B 111 AepikaBi
61bI1 TITHOOKO.

32 Muxaun H. Tepuer, Cuepmnuas
S1. lankun u 5. Xomyros, 1913), 3.

kasub  (Tumorpadms
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JaBHBOpYChKa Jep’kaBa HE 3aCTOCOBYBaia
CMEpTHY Kapy Iupoko. IlincraBamMu Juisi Takoro
BHCHOBKY € 1 HEIOCTaTHS KIUIbKICTh CBiTYCHb
PO MPABOBY CHUCTEMY TOro mepioxy (0coOmmBoO
PO TPAKTHKY 3aCTOCYBaHHS HOPM KPHMiHAJIEHOTO
mpaBa), 1 BIIHOCHA CTAOUIBHICTD JIepKaBH. 3rajana
Ha TI0YATKY Ii€i CTATTI i71es] KPOBHOT ITOMCTH 3 MPHH-
HSITTSAM XPUCTHUSHCTBA €BOJIIOIIIOHYE B i7ei 10Tpu-
MaHHS bBokoi BOJNI Ta XPHCTUSHCHKOI TOBaru
JI0 1HIIMX 4YJICHIB CYCHIbCTBA (HACTUTBKY, HACKLTb-
KA 116 MOXKHA 3a3HAUUTH TIPO CYCIIJIBCTBO THX
yaciB). 3 0IHOTO OOKY, HEIIUPOKOMY 3aCTOCYBaHHIO
CMEpPTHOI KapH CHpusia CTaOUIbHICTD JepKaBH,
a 3 iHI10r0 — ii BiJHOCHA CNAOKICTh Y Nepiof (heoaab-
HOT pO37po0IeHOCTi. 30KpeMa, CBITYEHHSIM IbOTO
€ BIJHOBJICHHS 1 JOBOJI MIMPOKE 3aCTOCYBaHHS
cMepTHOI Kapu K y Benukomy kHs3iBCTBI JIMTOB-
CBKOMY, TaK i B paHHiit MockoBchKii aepxaBi. Oou-
JBI I JiepkaBu Jniie (HOpMyBalUCs, 1 JUISI HUX
TakoX OyJTH AOpEUHHMHU U aKkTyalbHUMH (pyHKIII,
SIKI CMEpTHa Kapa YCHIIIHO BHKOHyBasia B Crapo-
JaBHbOMY €THIITI Ta iepakKaBax aHTUYHOTO CBITY.

Bnepme npo cMepTHy kapy Ha TepeHax Moc-
KOBCBKOT JIep:KaBU 3TralaHO B CTaTyTHiM J[BIHCHKiil
rpamori (1397 p.), 1 JiuIie 3a OIUH 3I04HMH — TPETIO
Tath0y (kpanixkky). Hanami, 3okpema B [IckoBCbKiit
CYIHIA TpaMmoTi, PO CMEPTHY Kapy HICThCS BKe
B IIECTH BUMAJIKaX: 3a TaTbOy TPETHOro pasy, Mij-
KHIAaHHS MTOJIYHOTO, CBATOTATCTBO, KOHOKPAJICTBO,
mignan i 3pamy. MockoBebki CyneOnuku (1497,
1550 pp.) 301IBIIYIOTH TIEPENTIK 3J0YHHIB, 32 BYH-
HEHHs SKMX nepeadayeHo CMEepTHY Kapy, a B yio-
xeHHi mapst Onekcis Muxaitnosuua (1649 p.) BoHa
BXKe TiepeidayeHa 3a BAMHEHHS Maike 60 37104HHIB,
30KpemMa 0OroXyJIbCTBO, MOJITHYHI 3JI0YMHH, 3IBaJI-
TyBaHHSI )KIHKH, HeoOepexHe BOMBCTBO. YKa3u JApy-
roi mosoBuHr X VII cT. me Oiiblie po3muproTh
i 3acTocyBanHs. CMepTHa kapa Oyna HaBiTh 3a,
3MaBayiocss O, MaJO3HAYHI 3JI0YMHU, HANPHUKIA,
32 TOXKEXKY 3 HEOOCpEeKHOCTI, KyIiBmIO Xiiba
3 METOFO iJIBUIICHHS I1iH, KYITIBJIIO XyTpa B CHOIp-
CBKHX 1HOPO/IIB, TOPTiBIIIO peBeHeM. ToO0TO 3arpo-
3a CMEPTHOI KapH CTa€ 3BUYaiiHUM IIaOIOHOM>,

Ha nouarxy XVIII ct. 3a naproBanns Ilerpa I
BiJIOYBA€THCS TIO/IAJIbINE PO3IIMPEHHS 3aCTOCYBaH-
Hsl CMepTHOT KapH. BoHa npu3HayaeTbes 3a Halpi3-
HOMAaHITHIII TPOCTYIKU: HAIIPHUKJIA, 32 TOBUILHY
MOLITOBY 1371y, MOPYyOKy ay0a B 3alOBiJHOMY JIiCi,
BIJIMOBY TIPOJIaTH CLJTb Y PO3API0, 3a Te, 0 CIpPaBy
HE 3aBEpUICHO Yy BHU3HAYCHHWH TepMiH. A BiHIIEM

3 Noannukuit A. ManuHoBckii, Jlekyiu no icmopiu pycckazo
npaséa (M3patenscTBo KoomepatHBHOTO T-Ba «EnuHenme» Bb
Pocrose nHa [lony, 1918), 347-8. LluT. 3a: MarBiiluyk, «CmepTHa
kapa B MoOCKOBCHKil nepxkaBi Ta Pociiicbkiil iMmepii B mparsix
1. MannHOBCHKOTO: KPHMiHAIbHO-BUKOHABYHMI acHeKT», 82-3.

MOCHJICHHSI 3arPO31 CMEPTHOT Kapu Oynn BilicbkoBi
ApTukynu, B SIKHX BOHA nependavanace y 122 Bu-
Majikax, 30KpeMa 3a 3B’s30K 13 JIUSBOJIOM, 3B 30K
13 TEeKJIoM, ocyd Trocynaps. Y Apyriil moJoBHHI
XVII cr. 1 Ha moyarok XVIII ct. B MockoBChKiit
JepxkaBi, a oTke ¥ y Pociiicbkiii iMnepii cMepTHa
Kapa J0CsIIa CBOTO arorero, crana OyJIeHHUM SBU-
mieM. Jluie 3a Tak 3BaHUNA «MOHETHHH OyHT» OyJ10
crpadeno monax 7000 sromeii™.

MockoBchki CyneOHUKN HE BKa3yBalu (HopMu
CMEpTHOI KapH, OOMEKYIOUNCh 3arajJbHUMH BH-
CIIOBAMU: «KHBOTa HE JaTH», «CTPATHUTH CMEPT-
HOIO Kaporoy. YIIoKeHHS K 1649 p. yxke MICTHIIO
MOBIMIAHHS, CHATIOBAHHS, 3aJUTTS TOpiia Po3-
TUTAaBIICHUM METAJOM Ta 3aKOMyBaHHS B 3EMIIIO,
a BilicbkOBI APTUKYIIN — pPO3CTPiN, MOBIIIAHHS,
BIJICIYCHHS TOJIOBH MeUYeM, CIaJtOBaHHs, YETBEp-
TyBaHHS, KOJIECYBaHHS Ta iH. AJe aHi YIOXEHHS,
aHi BilicbKOBI APTHKYJIM HE Ha3WBaJIM BCiX BUIIB
CMEpTHOI KapH, IO MPAaKTUKyBalIHuCsA. Y 3aKOHO-
JIAaBCTBI Maiike HEe PETyJIOBABCS 1 MOPSIO0K MPHUBE-
JICHHsI CMEPTHOT KapH 710 BUKOHAHHS, HE OyJI0 BU-
3Ha4YeHO 1i BUKOHABIIB, HE BPEryJIbOBAaHO W 1HII
KpUMiHaJbHO-BUKOHABYI MUTaHHS IHOTO SBUIIA.
Ix TBOpHB y cBOIX BHpOKax cys, akuii y MocKkoB-
CBbKill mepkaBi, a mizHime i Pociiicekiil iMmepii ax
1o Cymoux CraryTiB 1864 p. He OyB BiyIiUICHHH
BiJl aIMiHICTpaIlil Ta HaJekKaB JI0 OPraHiB BUKOHAB-
40i BITaM, a TAKO)XK KPUMiHATbHO-BUKOHABYA MPaK-
THKa uX oprasis. Bognouac y XVII ct. 1 B mepmiit
nonoBuHI X VIII CcT. mpakTHKyBaJMCs IPOCTI i KBa-
miQikoBaHi BUAN CMEPTHOI KapH; MPOCTi: BifCiYeH-
HS TOJIOBH, TIOBIIIIAHHS, YTOIUICHHS, PO3CTPLJI; KBa-
midikoBaHi: CraJrOBaHH, 3aJUTTS TOpjia METAIOM,
YeTBEPTYBaHHs, Ca/DKaHHS Ha KT, TOBIIIAHHS
3a pebpo. MeToro cMepTHOT KapH, sIK 1 IHIINX MOKa-
paHb TOTO Yacy, Oyia He JHIIe TOMCTa, 3aXHCT JIep-
JKaBU U CyCIINBCTBA BiJ| 3IOYMHIIB T4 OTPUMAHHS
MarepiaibHOT BUTO/IM, a i 3aJIAKyBaHHs. TOMY BUKO-
HaHHS CcMepTHOI Kapu Oyino oOcTaBieHe TaKUMHU
oOpsiiaMu, SIKi Malli Ha MET1 Hapyry HaJl BOPOTOM,
fioro myku, crpaxknaanas. Ctpatu Oyau myOniyHU-
MH: 3 METOI HApYTH HaJ BOPOTOM 1HOJII BIAIITOBY-
BaJIM yPOUUCTI I BogHOUAC raHeOHi B’ 13111 3acy/pKe-
HUX J0 CTpatd B MICTO. 3aKOHOIABElb BHMaras,
o0 HapoJ iIIOB Ha CTpary Mija 3ByKH OapadaHa.
Tomy cTpatu Oynu siBUIEeM OyJeHHUM. Tpymu cTpa-
YeHUX BUCTABIISUIN «HA MO30PHUILIE»: Tijia JOBTO BH-
ClIM Ha MUOSHUISIX YM JepeBax ado X BiamaBain
K Ky cobakaMm. Pyku, HOTH, TOJOBH CTPavYCHHX

3 ManuHoBCKiit, Jlekyiu no icmopiu pycckazo npasa, 348,
ManuHoBckiit, Kposasas mecmo u cmepmuuis kasnu. Boinyck I, 192.
Iut. 3a: Marsiituyk, «CmepTHa kapa B MOCKOBCBKiil aepikasi
ta Pociiicekiil iMnepii B npausx I. MannHOBCHKOTo: KpUMiHaJIBHO-
BHKOHABUMI acreKT», 83.
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HACTPOMJTIOBAJIM HA IKW. |HKONW BYMHSUIA HAPYTY
HaJ| TpyHamu®.

3 yaciB ke 1aproBaHHs €imzaBeTH [leTpiBHH
3aCTOCYBaHHS CMEPTHOI KapH CTaju OOMexyBa-
TH — 3aMIHIOBAJIH ii OJITHYHOIO Kapoko, PBaHHSIM
HI3ApiB, KJICHMyBaHHAM, a TAKOXK BIYHUM 3aCJIaH-
HSIM Ha KaTopry, ocooinBo B CHOip, OCKIIBKH MeTa
KpI/IMiHaJ'I])HOFO IMOKapaHHs JOTIOBHUJIACA B IbOMY
TUTaHI TAaKUMH KOMIIOHEHTaMH, K BHKOPHCTAHHS
JapMOBOT Mpalli BUCIAHUX 1 KATOPKHUKIB Ta KOJIO-
Hizaris Kkpais’®.

[Iponiec BigMHpaHHS CMEPTHOI Kapu TPUBaB
y XIX ct. 1 Ha movyarky XX cT. 3rigHo 31 cT. 17
T. XV 3Boay 3akoHiB (1832 p.), cMepTHY Kapy Oyino
30epeKeHO JIMINE 3a TOJITHYHI, KapaHTHHHI Ta
BilicbKkOBi 350unHU. Lli momokeHHs 30epernucs
1 B YnoxeHHi nipo rnokapanHs 1845 p., i B Kpumi-
HanmbHOMY ynokenHi 1903 p.%’

3arajgoM eBOJIOLS CMEpTHOI Kapu B MOCKOB-
ChKill nepxasi Ta Pociiickkiii iMmepii miamagae mis
3araJbHOCBITOBI TeHJEHIII. Y Hill MOXKHa TIPOCTe-
KUTH BXKE BIZIOMY 3a TONEPEIHIMH MPHUKIATaMU
METy — BHKOPHCTaHHS IBOTO >KOPCTOKOTO MOKa-
paHHs K OIHOTO 3 METOJIB YTPUMaHHS caMoAep-
xaBHOI Braau. ll{oiiHO Braja mouyBanacs OUIBINI-
MEHII  CTa0lIbHO — BOHA  MOM’SKIIyBajia
3aCTOCYBaHHS ILOTO BUTY TTOKapaHHs. OTHaK BapTO
3a3HAUUTHU MPO 1€ OAHY METY iCHYBaHHS CMEPTHOL
KapHu B pOCidChKil aepkaBi. Ll Merta € yrwmitap-
HOM0. B omucyBaHi yacu JepkaBa akTHBHO PO3IIN-
proBajacs, MpocTsATraiacs Ha 3HauH1 HOBI 3eMJIi, TOX
3aMiCTh TOTO, 100 KapaTd Ha CMEPTh, 3JOUYMHIIIB
(a00 OroJIONICHWX HWUMH) BHUKOPHUCTOBYBAIH IS
OCBOEHHSI HOBHX 3€MeNb, OOpOOJICHHS KOPHUCHUX
KOITaJIMH Ta 0ararhOX IHIIUX 3aHATh, SKi MOTPeOy-
BalM 3HAYHOI 3alydeHOCTi jiofedl 1o (hiznuHol
mpaili B HempocTux ymoBax. Came Ii€r0 yTUIiTap-
HOIO METOIO, OYEBHMIHO, MO)KHA TMOSICHUTH 1 TOH
¢dakt, mo (GopManrbHO CMEpTHA Kapa He 3HHKaJa
3 pOCiHCHKOTO 3aKOHO/IaBCTBA, OAHAK i1 3aCTOCYBaH-
Hs Je-pakTo Oyno 3BeieHO a0 MiHiMymy. [lpote
(yHKIIiIO 3aI9KyBaHHS CMEPTHA Kapa, camMa MOXKJIH-
BICTb 11 3aCTOCYBaHHS BUKOHYBaJja Iyxe no0pe.

35 ManuHoBCKii, Jlekyiu no icmopiu pycckazo npasa, 23660,
327-8; ManuHoBckill, Kposasas mecmb u cmepmmuvia KazHu.
Beinyck I, 100. Lut. 3a: Marsiiiuyk, «CmepTHa Kapa B MOCKOBCBKii
nepxkapi Ta Pociiicekii immepii B mparsx 1. ManmHoBchKorO:
KPHMiHaJIbHO-BUKOHABYMH aCIeKT», 83.

3 Woannukuit A.  Manunosckiit, Ccouika 6 Cubupe.
Ilybnuunvis nexyis, yumanHolsd 66 ToMckb 66 HOAOpb 1889 200a
(ITaposas tuno-nurorpadis, 1900). Lut. 3a: Matsiituyk, «CmepTHa
kapa B MOCKOBCHKil nepxkaBi Ta Pociiicbkiil iMmepii B mparsix
1. MannHOBCHKOTO: KPHMiHAIbHO-BUKOHABYHI acIIeKT, 84.

37 ManuHoBCKii, Jlekyiu no icmopiu pycckazo npasa, 357-65.
Iut. 3a: Marsiiiuyk, «CmepTHa kapa B MOCKOBCHKiH jaepiaBi
Ta Pociiicekiil iMnepii B npatsx I. MannHOBCHKOTO: KpUMiHAIBHO-
BUKOHABYMH acIeKT», 84—5.

BucHoBkn

[MpoBenenuii aBropamu aHasi3 BiliOpaHUX st TIO-
PIBHSTHHS Ta XapaKTEPUCTHUKH JIEPKaB Ta ICTOPHYHUX
NepioJIiB CBIAUUTH PO NIMOOKY 3aJIeKHICTh CMEPTHOT
Kap¥ sIK KPEMIHAJIBHOTO TTOKapaHHS BiJ] PUMX 1 TEH-
JICHIII PO3BUTKY KOKHOTO CYCHiIbCTBA. MOXKHA 3pO-
OWTH BICHOBOK, III0 OCHOBHOIO METOIO 3aCTOCYBaHHS
CMEpPTHOI KapH B Pi3Hi 4acu i y pi3HUX Jep:kaBax OyJio
MITPUMAaHHS CTaOUIBHOCTI CYCIITBCTBA (31€01TBIIO0-
ro BepXoBHOI Biiau). CMepTHa Kapa Biirpasaiia pojib
3ansikyBaHHA. Came Ui 1[bOTr0 YacTo ii BUKOHYBAJIU
myOJIivHO, TaK, MO0 SIKOMOTra OLUIbINE JIFOICH Malli
MOJKJIMBICTB 11 IOOQYMTH, 3ISTKATHCS 1 HE BUMHSITH [IiH,
3a 5Kl Kapajiu cMepTio. Came TOMY CIIMCOK 3JI0YMHIB,
3a sIKi TIpU3HAYaJIHN [Ie TTOKAPaHHs, TO PO3IINPIOBABCS,
TO 3BY>KYBaBCSl.

CmMmepTHA Kapa CIIyTye TaKOX SICKPaBOIO LTIOCTpa-
Li€I0 eBOJIOLIl JepykaBu Ta i1 1HCTUTYTIB. SIKIo
Ha paHHIX eTarax PO3BHUTKY JIOJICTBA BOHA OyJia mpo-
CTHM 1 BCIM 3pO3yMUIUM (XOY 1 YKOPCTOKUM) 1HCTpY-
MEHTOM Bimmiath (depe3 ciaOKiCTh JIep)KaBH),
TO 31 3MILHEHHSM JEp)KaBHUX IHCTUTYTIB CMEpTHa
Kapa cTae iXHIM IHCTPYMEHTOM 1 TTOpSIJT 3 IHIITUMH T10-
KapaHHAMH BUKOHYE (DYHKLIIO BIATUIATH, OJJHAK, 3 OIVIS-
Iy Ha YTBEp/DKEHHS TPUHIIUITY MOHOIIONII JIep>KaBU
Ha HACWJUISL, BOHA TaKOX MEPETBOPUIIACS B 0Ararbox
BHUIIaJIKaX 1 Ha THCTPYMEHT OXOPOHH K CaMoi JieprKa-
BU (11 arapary Ta pexuMy), Tak 1 CaMOro MPUHLIUITY.

OTXe, MOXXKHA 3pOOWTH BHCHOBOK IIPO 3aJICK-
HICTb CMEpTHOI Kapu Ta ii crarycy Bil €BOJNIOLIi
HE JIMIIC JepKaBy i JeprkaBHOI BIAM, a i IPUHIIN-
MiB IpaBa, 30KpeMa IIUPOKO Je0aToBaHOrO HHHI
TPUHIUITY BEPXOBCHCTBA TpaBa. ABTOPHU HE MAIOTh
JKOIIHUX CYMHIBIB Y JIETAJIbHOCTI TaKOTO BUY MOKa-
paHHs 1 aOCOJTFOTHOMY TIpaBi Jep>KaBHOI BIIa/IN 3BEp-
HYTUCS JI0 HBOTO 3a HOTpedu (y BCTAHOBJIEHOMY
3aKOHOM TOPs/IKY ). [1po 11e CBiMYIHTS 1 Te, 10 JajIeKo
HE BC1 JIepyKaBH Ha CbOTOJIHI BIIMOBMIINCH BiJl LIbOTO
BUJIy TIOKapaHHs. A TiepeBaXkHa OUTBIIICTh THX, XTO
BiJIMOBHBCSI, 3pOOIIH 1€ 3 OISy HAa HOPMHU MiKHA-
pomaHoro npasa (30kpema KoHBeHIIiT Tpo 3aXuCT npas
JIIOJIMHU Ta OCHOBOIIOJIOXKHUX cBoOON). HasiBHI HUHI
MDKHAPOJHO-TIPABOBI THCTPYMEHTH (SK-OT MOMKITH-
BiCTh JICHOHCAIIiT MIDKHAPOJIHUX JIOTOBOPIB), a TAKOK
KOHIICTIITISl CYBEPEHITETY JIEPIKaB JAIOTh MPSIMY TeX-
HIYHY MOXIJIMBICTb TMOBEPHEHHSA 0 3aCTOCYBaHHS
CMEpTHOI KapH, HaBITh SIKIIIO MIKHAPOTHUM JIOTOBO-
POM, CTOPOHOIO SIKOTO € BIJIMOBiJHA JEpikaBa, men
BUJT TIOKAPAHHS CKaCOBAHO.

Y TiM, IPUHIIUIT BEPXOBEHCTBA MPaBa, SKU CII0-
HYKaB aBTOPIB KHHYTH C001 HAyKOBHH BUKIIUK MO0
JOCII/KEHHST  BIAMOBITHOCTI HOMY i1CHYBaHHSA
CMEpPTHOI KapHu, € KOMIUIGKCHUM 1 Pi3HOOIYHHM,
o, 3 Oy Ha Pe3ylbTaTd JOCHiIKEeHHS,
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MPEJICTABICHOTO B Iil CTaTTi, BUMAarae mIMOIIOro
3aHypeHHs © OO0iIsgHOrO MNpojoBKeHHS. Bin
€ OJIHIEIO 3 JIOJATKOBUX MIJICTaB JUIsl JICPIKaB YTPH-
MAaTHCS BiJ] 3aCTOCYBaHHs a00 MOBHOTO CKACyBaHHS

CMEPTHOI KapH 3-TIOMDK BUJIIB IMOKapaHb Y CBOEMY
KpPUMiHAJILHOMY 3aKOHOJABCTBI. AHaJi3 Horo BILIN-
By Oyjie 3/IIICHEHO B HACTYITHUX CTATTSAX, SIKI TPO-
JIOBXATh 1€ JOCIIKEHHS.
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Ievgen Zvieriev

Tetiana Shmariova

DEATH PENALTY IN THE HISTORY OF LAW:
FROM AN INSTITUTIONALIZED SUBSTITUTE FOR BLOOD FEUD
TO AN INSTRUMENT OF REGIME PROTECTION

Abstract

The compatibility of the death penalty with the rule of law along with the support of almost half of the
Ukrainians surveyed a year before the full-scale invasion of Ukraine by the Russian Federation, has
highlighted the necessity for a deeper study of the nature of this form of punishment, its origins, and the
trends surrounding its implementation and abolition. This article aims to review and analyse the reasons for
the establishment, persistence, and abolition of the death penalty as a form of punishment in ancient Egypt,
ancient Greece, and Rome, as well as in the Moscow State and later in the Russian Empire. The selection of
these states is based on the availability of relevant research materials and the clarity with which their
historical experiences illustrate the findings presented in the article. The study establishes that the primary
understanding of execution as retribution originates from the principle of “an eye for an eye” or equal for
equal (committed). This principle, now known as lex talionis (in all its forms), was then practically
implemented based on the perceptions of justice and/or religious traditions.

Furthermore, this study finds that over time, the death penalty evolved from means of vengeance,
including blood feuds, into a tool for maintaining state stability and social order.

In this context, the purpose of the death penalty shifts — from retribution to deterrence — while its
public execution gains prominence as a visual and “educational” tool. The concept of justice is also changing.
Justice is presumed inherent in any death sentence sanctioned by the state. State leaders hold the authority
to determine which offenses warrant death penalty.

An analysis of the history of death penalty in the Ancient East and Antiquity suggests that a person’s
status as a slave did not preclude recognition of their execution by a court or other judicial body as the
deliberate termination of a human being. However, due to the legal norms of the time, death penalty
sometimes had a collective nature, leading to the execution of innocent individuals.

This analysis suggests that when significant threats to society diminish, the perceived necessity for this
form of punishment also declines. The presence of a substantial threat, or a combination of such threats, is
typically the primary factor prompting the incorporation of the death penalty into a legal system. The
findings of this study do not provide sufficient grounds to assert the absence of legal justification for either
the establishment or retention of the death penalty. However, such considerations may fall beyond the scope
of this study. Future research will be conducted based on the conclusions drawn here.

Keywords: death penalty, rule of law, justice, collective responsibility, ancient world, antiquity.
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BUKOPUCTAHHSA EJEKTPOHHUX JIOKA3IB
JJIs1 JOBEJEHHS 3JIOYUHY 'EHOIIUAY YKPAIHCBKOI HAIIIT
1] YAC POCIFICBKO-YKPAIHCHKOI'O 35POMTHOI'O KOH®JIKTY:
AHAJII3 TIPAKTUKHU MIDKHAPOJHOI'O KPUMIHAJIBHOI'O CYLY

Pociiicoko-ykpaincokutl 30potiHutl KOH@AIKmM, wo 0ocse c8oei nogHomacuimabrocmi 3 24 aromoeo
2022 poky, sadicaroms HAUOIIbU MEXHON02TUHUM 13 uacie J[pyeoi cimoeoi ¢itinu. Bowce 3i6paro genruyes-
HUll Macus iHgopmayii ma Oanux, AKi iICHYIOMb JUULe 8 e1eKMPOHHOMY QUSRI MA MOICYINb OYMU 8UKO-
pucmani ¢ Misxcnapooromy kpuminanvromy cyoi (MKC) sk doxazu na niomeepodiceHHs GUUHEHHS 2eHO-
yudy yKpaincoxoi Hayii pociticokow e1adorw. Ilpome 6ax)ciugo OOMpuMysamucs 6CMAaHOBIEHUX
Kpumepiie oonycmumocmi 00kaszie, wod nadani 6onu Oynu poszeaswymi ma nputiami Cyoom. OOHaxk,
spaxoegyiouu me, wo MKC, 3acnosanuii we nanpuxinyi 90-x poxie murynoeo cmonimms, i doci nepebysae
6 npoyeci cmamogienHs ma adanmayii 00 MexXHON02IUHO HOBUX 6UJI8 OOKA3I8, OpeaHam 00Cy008020
PO3Caioy8anus 6 Ykpaini ciio 3 0coOIUBOH PEMENbHICMIO HOCABUMUCS 00 30UPpAHHA Ma GOopMYEaHHs.
maxkoi 6azu 00ka3zie, Aka 6yoe CNPOMONCHOI Mma nepekoHaugorw 0as Cyoy 6 006e0eHHI 310UUHY 2eHOYUY
VKpaincbKoi Hayii.

Y yiti cmammi npoananizoeano euxiuKu ma mpyoHowi, wo ROCMAaoms nepeo CMopoHOI0 0OBUHYEAYEH-
HA N0 4ac 8UKOPUCIAHHSL e1eKMPOHHUX 00KA318 Y CNpasax ujooo 3104uny eenoyudy. Busnaueno xpumepii
ix oonycmumocmi ma npuiinsimuocmi MKC na niocmagi 0enady 1020 0CManHix piuietsb i 6CIMAaHOBIEHO
PeNlesanmHicnmy 3acmocysants yiei npakmuxu 00 00c¢gioy Yxpainu. Oxpim moeo, aemopka cmammi oyi-
HIOE, HACKINbKU PeanbHUM ma eeKmMUSHUM € 3ACOCYBAHHS 00CT He3MIHHUX NO0dICeHb Pumcbroco cmamy-
my ma Ilpasun npoyedypu i 00Kazy8amnHs 6 npoyeci 300py il 6UKOPUCIAHHS (omo-, gideomamepianie

Yy IHWOI enekmpOoHHOI IHGhopmayii, AKa MICMUmMb 03HAKU GUUHEHHS. 3TOUUHY 2eHOYUOY.

KurouoBi cjioBa: MixkHaponHe KpUMiHalbHE TIPaBo, iHQOpMAIlis, BIAKPHUTI JDKepesa, T0Ka3yBaHHS,

TeHOIH]T B YKpaiHi, BOEHHI 3JI0YUHHU.

IMocranoBka npodaemu. HasBHICTH TPYHTOBHOI
JIOKa30BO1 0a31 € KIIFOYOBUM aCIEKTOM JJISl IPUTAT -
HeHHs Pociiicekoi denepartii 10 BiANIOBIIaIBHOCTI
3a movaTok 30poitHoi arpecii npotu Ykpainu. [Ipo-
1eypa JOBEICHHS 3JI0YUHY TCHOIUIY JUTS TPUTAT-
HEHHS BMHHMX OCIO JI0 BIIIOBIIAIBHOCTI, SIK ITOKa-
3y€ TMpaKTUKa TIONEPEIHIX CYIOBUX IPOIECIB,
€ CKJIQJTHOIO, 10 ITOB’513aHO 3 HEOOX1THICTIO JOBECTH
HasBHICTh creriansHoro Hamipy (dolus specialis)
B 0COOU 3HUIIWTH Ty UM IHIITY HAalliOHAJIbHY, CTHIUHY,
pacoBy UM pENiriiHy Ipyly SK TaKy HOBHICTIO 49U
9acTKOBO. YTiM, 3 OIBIAY Ha XapakTep POCiHCHKO-
YKPaiHCBKOTO 30pOHHOT0 KOH(IIKTY, 10 BiIOYBAETh-
cs1 y XXI cToiTTi, @ OT)Ke JOKYMEHTYEThCS HU3KOIO
Cy4acHHX 3ac00iB, Tpolietypa 300py Ta OLiHIOBAHHS
JIOKa31B BUMHEHHS T€HOLMIY Ha TepUTOpii YkpaiHu
He crhporryeThes. Bike 3i0pano Garato marepiaiis
Ta iH(hopMalii B eleKTpoHHOMY (opMari, sKi MOo-
TpiOHO ompaIlroBary, Moo BiIiOpaTH Te, 110 CIpaBIi

© Micwko IO. B., 2024

MO)KE MaTH JI0Ka30BY CHITy B MIXKHAapOIHOMY KpHMi-
HaybHOMY cymi (nami — MKC) my1st ToBeACHHS BUH-
HEHHSI 3JI0YMHY TCHOLUTY POCIMCHKIMH BIHCHKAMH
B YKkpaini. Hacammepesn ckimaiHicTh monisrae B He-
amanrroBaHocTi [IpaBuir mporenypu 1 ToKa3yBaHHS
JI0 CYYaCHHUX CITIOCOOIB JTOKYMEHTYBAHHS MiXKHAPOI-
HUX 3JI0YMHIB, BIICYTHOCTI YiTKUX KPUTEPIiB, IKUM
MAaroTh BIMOBIATH, 30KpeMa, CJICKTPOHHI JOKa3H,
Ta MPaBWJI OIIHIOBaHHS HAJIGKHOCTI i MPUHHATHOCTI
iH(OopMAIii, sKa iCHy€ JHIIIE B eIEKTPOHHOMY BHIJISI-
I, SIK JOKa3iB y CYIOBOMY IIpoLeCi. 3a TaKUX yMOB
CBOTO/IHI €IMHUM €(PEKTHBHIM CII0COO0OM (LIBTPY-
BaHHS €JICKTPOHHOI iH(OpMAIlii, 1110 MoXe MaTH J0-
Ka30BY CHITY, € JTOCII/PKEHHSI BiJIIIOBITHOI TIPAKTHUKH
MIiKHapOIHOTO KPUMIHAIBHOTO Cyay (case law).
AHaJli3 OCTAHHIX AOCTIMKeHb i MyOsiKaiii.
VYKpalHChKi HAayKOBII JOTENEp HE MPUIUISUIN HAJICK-
HOI yBaru NHTAHHIO BUKOPHCTAHHS EJICKTPOHHHX
JOKa3iB y MUDKHApOITHOMY KPHMiHAJIBHOMY CY.
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HaykoBwuii iHTepec BITUM3HSIHUX JOCIITHHKIB 00-
MEKYETBCSI OCOOJIHMBOCTSMHU  3arajibHOTO MPOLIECY
nokazyBanHs y MKC Ta BHBYCHHSIM MeEXaHi3MiB
MPUTSTHEHHS. BUHHUX OCI0 10 BiAMOBiAaIbHOCTI
(C. Apamosuy, B. I'ytauk, M. Cmupnos, FO. TaBor-
JKAQHChKa Ta iH.), @ MUTAHHS BUKOPHCTaHHS €JIeK-
TPOHHHUX [OKa3iB pO3MIAAIOTH JIUIIE B MeEXKax
HanioHanbHOi topucaukiii (M. IlamkoBCchKHiA,
H. Ceprienxko, B. lllemiteko, B. KOpuumma Ta iH.).
Bonnovac 3akopioHHI aBTOpY aKTUBHIIIE TOCTIKY-
BaJIM TUTAHHS BIUTMBY IM(POBUX TEXHOJOTIH Ha
PO3CITiTyBaHHS MIDKXHApOAHUX 3JI0YHMHIB Ta CYJAOBI
npoBapkeHHs y MKC (Lindsay Freeman), posmisiia-
JI1 BUKOPHUCTAHHS BiIOMOCTEH 13 COLiaNbHUX Mefia
SIK JICKTPOHHI JIOKa3| MPH JIOBEACHHI 3JI0YMHY T€HO-
uuay (Camille Giacovas), aHami3yBalu 3arajbHi
KpUTEpii, SKUM MalOTh BIAMOBIIATH JIOKA3H, 110 Ha-
natotbest MKC, iX OLiHIOBaHHS Ta MPHHHSITHICTH
Cynom (Tal Mimran, Aida Ashouri, Caleb Bowers,
Cherrie Warden, Alison Cole Ta iH.). 3okpema, Yesnci
Keimiar (Chelsea Quilling) mocimimkyBaia roToB-
HicTe Cyay NpOBOIUTH ayTEHTU(IKALIIO €IEKTPOH-
HUX JIOKa3iB 3 TEXHIYHOrO OOKY Ta 3ayBaKuiia, IO
MKC crukaerscs 3 mpobieMamu 4epes 3acrapini
Ta HE3axWIICHI MPOILEIYpH TaKoi ayTeHTH(DIKAIIi.
Ha nymky nocmigaukiB Taxa Mimpana (Tal Mimran)
ta Jliopa Baitamraiina (Lior Weinstein), ejleKTpoHHI
JIOKa3l MaTUMYTh «HAJI3BUYAIHY JTOKA30BY CHIIY»
JUTs ToBeZIeHHS 311ounHIB PO B YkpaiHi.

3 onmsidy Ha 3a3HAYCHE BUAETHCS BAXKIUBUM
Ha TPUKIAaiI aHami3y KOHKpeTHHX pinmierb MKC
BCT@HOBHUTH MPHUHIMIN OLiHIOBaHHS CymnoM enek-
TPOHHUX JIOKa31B 1 TOCHITUTH €(hEKTUBHICTH 3aCTO-
CyBaHHsI nojiokeHb PuMcbkoro cratyty Ta [IpaBun
MPOLEAYPH 1 TIOKa3yBaHHsI JUIS OILIHIOBAHHS MPHii-
HSATHOCTI eJIGKTPOHHUX A0Ka3iB y Cyi.

BukJjiag 0oCHOBHOTO Marepiajiy T0C/iTzKeHHsI.
Bix mouarky moBHOMacIITaOHOTO BTOPTHEHHS POCiii-
CBhKHX BIVMCBK Ha TepUTOPIt0 YKpaiHH, a came B Iepion
324 mororo 2022 poky 1o 8 »xoBTHs 2023 poky, 3a 1a-
HUMH Yripaiinas BepxoBHoro komicapa OOH 3 npas
TroarHH, 3adikcoBaHo 27 768 mocTpaxkaanux MUBLITb-
HUX 0ci0, cepen HUX — 9806 3aruomux. OKpim TOTO,
HAroJIoIIeHO, 10 peajbHa KUIBKICTh JKEPTB € 3HaUHO
BHIIIOK0, OCKUTBKK 1H(OpMAIlisS 3 JEeSKUX MICIb, e
TPUBAIOTH IHTEHCHUBHI OOMOBI [ii, HaAXOAUTH 13 3a-
TPUMKOIO 1 0araro TMOBIJIOMJICHb MOTPEOYIOTH TiJI-
TBEPIKEHHS |,

Huni cepen HaykoBOT CHUJTBHOTH, MIKHAPOIHUX
eKCIEPTiB, IOPHUCTIB, OpraHizaliil, MOJITHIHUX JIije-
PIB KpaiH CBITY € 3rojia o0 HeoOXiIHOCTI KBaTi(i-
kyBatu Aii PO sk renouun y posyminHi Konsenmii

! «YBKIUI OOH mnixrsepmmito 3arudens B Ykpaini 9806 1uBinb-
HEX yepe3 arpecito Pocii», Padio Ceo600a, 9 xoBtHs 2023, https:/www.
radiosvoboda.org/a/news-oon-viyna-zahybli/32630123.html.

PO 3armo0iraHHs 3JI0YMHY TEHOIMY Ta ITOKapaHHs
3a HbOro 1948 poxky. Ilporsrom 2022 poky mnapia-
Mentn Ilomemt, Ecronii, Jlarsii, JIureu, Kanamm,
UYexii, Ipnannii, CIIA, a takox €BpomapiaMeHT
pa3oM i3 mapyiaMeHToM YKpaiHu Bu3HamM il P®
B YKpaiHi reHOUUIOM. YTIM, y MEBHUX IyOIiuHHX
KOJIaxX JOCI TPUBA€E JIUCKYCISl Ta € CYMHIBH, Y OyJn
nii BiiicekoBoCTyx00B1iB P®D, Hanpuknan, y byui,
Boponsai, [octomeni, IpreHi Ta iHIMX OKymoBa-
HUX MiCTaX, aKTaMH T€HOII Y.

Pocilicbko-yKpalHChKU ~ 30pOiHMN  KOH(ITIKT
BapTO BU3HATU HAMOLIBII HU(POBI30BAaHUM Ta Haii-
JIOKJIQJTHIIIE 33]JOKyMEHTOBAaHUM Y CBITOBIM icTOPIi.
3acHoBHuk Bellingcat Emior Xirrinc 3a3nauus: «lle
Tepiia BiifHa 3 BIAKPHTHM BHXiJHAM KOaom» 2. Kib-
KICTb 310paHOi B €JICKTPOHHOMY BUIVISIAL iH(pOpMAarii
PO CKOEHHS POCIHCHKMMU BIChKaMH MIXKHAPOJTHUX
3704YMHIB Ha TepuTopii Ykpainu nmpuronomumrye. He-
KOMepIIiifHa opraHizailisi Mnemonic, 110 J0KyMeH-
Ty€ TOPYILICHHS TIPaB JIOAWHKU B YKpaiHi, 3asBHIIA,
10 MEHII HiX 32 piK 3i0pana 2,8 MITH eJIEKTPOHHUX
3anuciB. Odic mpokypopa MiXHAPOIHOTO KpUMi-
HAJILHOTO Ccyy B ['aa3i MoBiIOMHB, 10 Yepe3 CIielli-
anpHy miargopmy OTPLink Ha uepBens 2022 poky
BKe OyI10 310paHo THCAYI T0Ka3iB °. YTiM, MU BBaka-
€MO, 110 OIpAIlOBaHHSA W BiIOIp BIiIOMOCTEH, sKi
MOXXYTh MaTH JIOKA30BY CHIIY B MibkKHapOITHOMY KpH-
MiHATBHOMY CyIi JUIs JOBEIEHHsS BYMHEHHS PD
3JI0YMHY TEHOIWAY, MOXXYTh TPHBAaTH POKH, HaBITh
y pasi 3aCTOCYBaHHSI IHCTPYMEHTIB IITYyYHOTO iHTE-
nexty. BogHodac ayst IpUTATHEHHS BUHHUX IO Bij-
MOBIJATBHOCTI KPUTHUYHO BaXKIMBHM Yy TMpoIeci
300py JI0Ka3iB 1 (OpMyBaHHsS BIIMOBITHOT 0a3u
s npeacrasnenHs it MKC € nmorpumanHs BCiX
TIPUHITUITIB Ta TIPABIIL, SIKUMU KepyeThest Cyq i gac
OLIIHIOBAHHS TUX YU IHIIUX JOKa3iB.

Binnosinuo no crarti 21 Craryty MKC mijg yac
posmsiny cnpas Cyn 3actocoBye CraryT, Enementu
3JIOYMHIB Ta cBOI [IpaBuita mporeayp 1 1oka3yBaH-
H (mami — IlpaBuna). Cyn MoXe BiJMOBITHO
o IlpaBun mpouemypu i JOKasyBaHHS YXBaJHTH
pIIICHHS PO HAJIEKHICTh a00 AOMyCTUMICTB Oyab-
SIKMX JIOKa3iB, BPaxOBYIOUM IIPH [bOMY, inter alia,
TXHIO CHITY, @ TAKOX Oy/b-sIKy LIKOAY, SIKY TaKi JI0Ka-
3W MOXYTh 3aBIATH IPOBEICHHIO CIPABEIIHBOIO
CYIOBOTO pO3MIsiAy a0o CcrhpaBedjMBii  OLiHII

2 Anirta Ilpacay, «“Tlepiua BiiiHa 3 BIIKDHTHM BUXIJHUM KOZOM™.
Sk 3noumHn PD B VYkpaiHi JIOKYMEHTYIOTH 3a JONOMOTOIO
cmaprdoniB — WSJI», Forbes Ukraine, 16 mororo 2023, https:/forbes.
ua/news/persha-viyna-z-vidkritim-vikhidnim-kodom-yak-zlochini-
rf-v-ukraini-dokumentuyut-za-dopomogoyu-smartfoniv-wsj-160
22023-11789.

3 «MixHapoAHUIl KPUMIHAJIBHUI CyJ 3allyCTHB PO3LIUPECHY
iathopMy i3 TOKa3aMu 3J04UHIBY», YVipingopm, 24 tpasus 2023,
https://www.ukrinform.ua/rubric-world/3713564-miznarodnij-
kriminalnij-sud-zapustiv-rozsirenu-platformu-iz-dokazami-
zlociniv.html.



54 e-ISSN 2663-0621. Haykosi 3amucku HaYKMA. FOpuanuni nayku. 2024. Tom 14

nmokazanb cBigka (crarts 69 Craryry MKC).
VY cnpasi «IIpoxypop mporu XKau-II’epa bemba
T'om00» (a came B Pimenni Cymy 11010 IpudHATTS
SIK JIOKa3iB MaTepiaiiB 3 MEepeiiKy J0Ka3iB CTOPOHH
oboBuHyBadeHHs1, 2010) Cyn 3a3Ha4MB, MO HAJICK-
HUMH JTOKa3aMH € Ti, IKi MAalOTh ITOTEHI[iaJl BIUTMBA-
TH Ha BCTAHOBIICHHS IPUHANMHI ofHOTO (akTy. Ta
npu npoMy CynoBa najgara B OCTaTOUHOMY pIIIeHH]
MMOBUHHA PO3IJISIHYTH BCl JIOKa3W, HaJIaHi it Ta 00-
FOBOPEHI HE3AJICIKHO Bill IXHBOTO THITY *.

Crarts 63 (a03. 2) [1paBui BcTaHoBIIOE, 110 [1a-
JaTa BiAMOBIAHO JO JWUCKPEIiIHUX MOBHOBAKEHb,
PO 1110 HleThest B MyHKTI 9 ctarti 64 Craryty, Mae
MpaBo Oe3MEPEIIKOTHO OLIHIOBATH BC1 HA/IaH1 JI0Ka-
3W, 00 BU3HAYMTH iXHIO BIIMOBIIHICTH YH JIOITY-
cTUMicTh 3rigHo 31 crarreto 69 Craryty. ToGTo
Cy[Ii MAIOTh TIOBHOBa)KCHHS PO3B’sI3yBaTH OyIb-sIKi
MUTAHHS, SKI BUHHKAIOTH I[0J0 ABTEHTUYHOCTI
SJIEKTPOHHUX JIOKa3iB, Ha BIIACHUN PO3CYA.

[IpoBenennit ananiz nonoxens Craryty MKC
Ta [IpaBui1 CBITYUTH MPO BiJICYTHICTH ypEryJItOBaH-
HSl TIMTAHHS BUKOPUCTAHHS B CYIi €JICKTPOHHHX
Joka3iB. HaBiTh y 3rajianHoMy BUIIE PIllIEHH] y cripa-
Bi bemOu 'om00 Cyn miaTBepaus, 1o Bifgae mepe-
Bary viva voce (yCHUM) Jioka3zaM. B iHIIMX BHIIa-
Kax moTpiOHO JOBOAMTH, IO JIOKA3M € prima facie,
CTOCYIOTBCS CYZIOBOTO PO3TIISLY Ta ITUTAHb, SIKi PO3-
msinatoThest Cy10BOIO TAJIATORO.

Binmoginaroun Ha BUKJIMKHA Cy4acHOCTI, 30KpemMa
nenani yacrinre HajauHs Cyly eJIeKTPOHHUX J0Ka3iB,
MKC po3poOuB criemiajibHi CTaHAAPTH JIUISl I[OTO
Buy nokasiB — e-Court Protocol °. TIpoTokoin BUMa-
Trae J0JaBaTH JI0 SNSKTPOHHMX JIOKA31B iXHI METaJIaHi,
BKJIIOYHO 3 JIAHIIOTOM 30epexeHHs  iHopmarii
B XPOHOJIOTTYHOMY TIOPSIIKY (chain of custody), ineH-
THUYHICTIO JDKepela Ta BIIOMOCTSIMH TIPO aBTOpa
i oneprkyBada iH(opMallii. 3aBAsSKH TAKOMY JIeTallb-
HOMY JIAHIIIOTY, 1110 TIOKa3ye MOBHMI IUISIX iH(pOpMa-
11i1 3 MOMEHTY 11 [T0YaTKOBOTO OTPUMAHHSI JIO ITPEJT SIB-
JIeHHs Ta BUKOpHUCTaHHS B Cyai, 3HAYHO 3pOCTAIOTh
IIAHCH HA YHUKHEHHs (ajbcudikallii JoKa3iB Ta ixX
npuiHATTS CygoM. YTiM, BapTo 3a3HAUUTH, IO L
[Ipotoko € nuiiie MeBHUM TOCIOHHUKOM 3 TapMOHi3a-
1ii Ta popMyBaHHS 0a3u €JIEKTPOHHUX JIOKa3iB 1 KO-
HUM YMHOM HE PEryiioe MUTaHHS BH3HaHHS Cymom
ixHpoi JoKa3oBoi cuiu. Jlo Toro x Hi B CraryTi, Hi
B [IpaBmiax He 3a(iKcOBaHO HOPMY, IIIO BiJICYTHICTh
TaKoro JaHiora 30epexeHHs iHpopMallii BIIMBa€E

4 The Prosecutor v. Jean-Pierre Bemba Gombo, 1CC-01/05-
01/08, Decision on the admission into evidence of materials
contained in the prosecution’s list of evidence, para. 15 (Nov. 19,
2010).

5 International Criminal Court, Unified Technical Protocol
(‘E-court Protocol’) for the Provision of Evidence, Witness and
Victims Information in Electronic Form, 2019, https://www.icc-cpi.
int/sites/default/files/RelatedRecords/CR2019 _00267.PDF.

Ha TIPUIHATHICTH a00 JIOKa30By CHIIY IMX JIOKa3iB.
Mogo uporo Cym TakoX BHUCIOBUBCA Y CIIpaBi
«IIpokypop mporu Tomaca Jlybanra Jlpino» (The
Prosecutor v. Thomas Lubanga Dyilo, 2007), 3a3Ha-
YHBINH, 10 (OpMaIbHE 3aIlepeIeHHs] CTOPOHHU 3aXH-
CTy MPOTH TPUHHATHOCTI JOKa3iB OOBHUHYBau€HHS
9K pO3YMHUI CyMHIB Y TXHIH aBTEHTUYHOCTI HE MOYKE
CTaTH MiZICTABOKO JUTs iX BukIFoueHHst Cyom °.

3 anamizy npaktuku pitieHb MKC Burumsae,
1110 HaiOIIbIIe CyMHIBIB 1 3acTepexeHs y Cyay Bu-
HUKAE NI0JI0 aBTCHTUYHOCTI, CIIPABXKHOCTI, BIpOTiI-
HOCTI Ta HEBTPYUYaHHS 3 METOIO 3MiHM UM KOPUTY-
BaHHS CIICKTPOHHUX JTOKA3iB.

Vnepme Cyn m0puiHSB €JIEKTPOHHI JOKa3H
y crpaBi Anb-Maxai 2013 poky: npen’ siBIso9H
O0OBUHYBAYCHHS Y 3HUIICHHI KYJIbTYPHOI CHIAIIIIUHH
TimOykty (Mari), cTopoHa OOBHHYBau€HHS MOCH-
Janacs Ha Biieo 3 IHTEPHETy Ta CYMyTHHUKOBI 3HIM-
k. OOBHMHYBadCHUII BH3HAB CBOIO BHHY, 3allepe-
YeHb MPOTH AaBTEHTUYHOCTI JIOKa3iB He Oyro,
TEXHIYHHMX EKCIEPTIB Ui HAJaHHS MTOKa3aHb 100
HAJIAaHUX EICKTPOHHUX JO0Ka3iB HE BUKIUKAIH .

[ToniOHMM ynHOM cTajocs i y cnpasi «IIpoky-
pop nporu Maxmyna Mycrapu bycidpa Anb-Bep-
dammi» 2017 poky, B sikid Cym JOCHIAMB JIUIIIE
KiJIbKa BiJI0, OMyONiKOBAaHUX Y COLIaIbHIN Mepexi
«DelicOyk», Ta yXBaJIMB PIMICHHS NPO BHIAYY
OpZiepy Ha apelIT JiBilichbKOTro BiiCHKOBOTO odiriepa
Maiiopa Maxmyna Myctadu Bycida Ans-Bepdai
3a BOMBCTBO 33 oci0. Cyn HaBiB KijibKa O3HAK
ABTCHTUYHOCTI CJICKTPOHHUX JIOKa3iB, HANPUKIIAJI,
«CaMOaBTEHTHU(IKAIII0» (“self-authentication”)
gyepes reosoKalliifHi 1aHi, MeTajaHi, i3 3a;IydeHHIM
cBigKiB-ekcrepTiB. OKpiM TOTO, TOCIHIKEH] Bijeo-
3aMUACH YITKO (DIKCYBaJIM OOMMYYSl Ta TOJOC AJlb-
Bepdanni, tomy Cyn 3Mir 0e3cyMHIBHO MOB’sI3aTh
11l 3aMMCH 3 0COD0I0 OOBUHYBAYEHOTO 5.

V¥ cmpasi Hraranga 2019 poky Cyn gpocmimxy-
BaB CJICKTPOHHI JIOKa3W 1 BU3HAB TXHIO aBTEHTHY-
HICTh JIMIIE 3aBISKH 30BHIIIHIM MiATBEPAKEHHAM
(corroboration), a came 1OAaTKOBIH JOKyMEHTAITiT
Ta cBigueHHsaM °. [IpakTHka BUKOPHCTAHHS 1HIIUX
BH/IIB JIOKA31B IS IMiATBEPKEHHS aBTEHTHYHOCTI
€JIeKTPOHHUX J0Ka3iB € JoBoii yactow y MKC.
30KkpemMa, TPOKYpOp MOKE BHKOPHUCTOBYBATH

¢ The Prosecutor v. Thomas Lubanga Dyilo, ICC-01/04-01/06,
Pre-Trial Chamber I, Decision on Confirmation Charges, para. 98
(Jan. 29, 2007).

7 Sarah Zarmsky, “Why Seeing Should Not Always Be
Believing,” Journal of International Criminal Justice 19, no. 1
(2021): 213-25, https://doi.org/10.1093/jicj/mqab048.

8 The Prosecutor v. Mahmoud Mustafa Busayf Al-Werfalli,
ICC-01-11-01/17-2 (Aug. 15, 2017), https://www.icc-cpi.int/sites/
default/files/CourtRecords/CR2017_05031.PDF.

® Tal Mimran and Lior Weinstein, “Digitalize It: Digital
Evidence at the ICC,” Lieber Institute West Point, August 14, 2023,
https://lieber.westpoint.edu/digitalize-it-digital-evidence-icc/.



Micvro FO. B. BUKOPHCTaHHS €IeKTPOHHUX JOKA3iB UL JOBEICHHS 3JI0YMHY FeHOIUIY YKpaiHCBKOI Hallil... 55

CTCHOTPAMy YM CBITTUCHHSI OYEBHIIIIB, II0 MaTH-
MyThb BUpIMIAJIbHE 3HAYCHHS JJIS IMiITBEPKEHHSI
ABTEHTUYHOCTI TAKOTO BiJI€O SIK JI0KAa3y.

Y cnpaBi «IIpoxypop mnporu XKan-II’epa
bemb6a ['oM00» 3a3HadeHo, MO CyIJl MalOTh BH-
3HaTH JOKa3W aBTCHTUYHHMH Ta BipOTiJHUMHU,
SIKIIO CTOPOHU IOTOKYIOThCS, IO HalaHi J0Ka-
3 € TakuMu abo y pas3i BH3HAHHS iX TaKUMH
prima facie. B iHIIOMY BUINAJKy CTOpOHA Mae€
HaJlaTu J10JaTKOBI MiJTBEP/KEHHS Ha TIOBEJIEHHS
iXHBOT aBTeHTHYHOCTI. CTOpOHA OOBHHYBaYCHHS
HaJaBaina sk qokasu 10 aynio3anuciB TpaHCHIAIIN,
SIKI MICTHJIM JIOBIIKOBY 1H(GOpPMAIIII0 NMPO KOH-
(niKT, IPUYETHUX 0Ci0, a TAKOXK CBiAUEHHS OdYe-
BUJIIIB 1 MOCTpPa)KJaauX. 3aXUCT TMOCTABHB ITiJI
CYMHIB MHUTaHHS aBTEHTUYHOCTI MEBHUX 3aIlUCIB.
VY pesynprati Cyn yXBajuB, HIO ayaio3aIlvCH,
SKI He MpOWIUIM NepeBipKH aBTeHTU(IKAIII,
B CyJi BCE X MOXYTh OyTH NPUHHATI, OCKIITbKH
Taka aBTeHTU(]iKallis € TUlIe OJHUM 13 YNHHHUKIB,
saki CymoBa majara IOBHHHA BPaxOBYBAaTH IS
BCTAHOBJICHHSI aBTCHTUYHOCTI Ta JOKAa30BOi CHJIH
npenMera uu iHpopMmarltii. BogHouac monani aysio-
3anucu Cyn BUKIIFOUUB SIK JJ0OKa3 31 CTOPOHU 00BH-
HYBaueHHS 3 TUX MijcTaB, mo Cyx BoJiB Ou MpH-
WHATH BCl MOJaHI aBTEHTHYHI 3alHCH B LILJIOMY,
a He pparmerramu '°.

Benukum Bukiukom uist Cyny € ompaijoBaH-
Hs 1H(popmarii Bij iHGOpMAreHTCTB, sKi 1HOMII
MOXYTh MOLIUPIOBATH HENPaBAUBI BiZOMOCTI.
OxHak OIiHIOBaHHS Takoi iHpopmarii (peropra-
XK1, 3aITUC CBIIYEHb OYEBHU/IIIB TOIIO) MEPEBAKHO
Bix nmeritumanx 3MI, a came BBC 1 New York
Times, no3Bomasie Cyay BCTAaHOBUTH KOHTEKCT 3J10-
yuHy a0o IUTICHICTh 1HIMX Joka3iB. [Ipore
BaXJIMBO BIiJPI3HATH NMpaBAUBY iHGOpPMAIiIO Bif
OMaHJIMBOI, sIKy IIi 1H(QOPMAreHTCTBA MOXYTh
chopmyBaTH Ta IpOCYBaTH K OCHOBHUII HApATHB
CKOEHOTO MI)KHApOIHOTO 3JI0YMHY, HaMararoJrnch
3aKpIMUTH HOTo SK cepel OUeBMILIB, TaK 1 cepes
CHITYNX, CYIIIB.

10 The Prosecutor v. Jean-Pierre Bemba Gombo, ICC-01/05-01/08.

BucHoBkn

1. Hi Craryr MiKHapOIHOTO KPUMiHAJIbHOIO
cyny, Hi [IpaBuna npouierypy i Toka3yBaHHS HE pery-
JIOIOTh  0E3MOCepeIHb0  MUTAHHSA —BUKOPUCTAHHS
B Cyni enekTpoHHUX JtokasiB. [Ipote ciij 060B’s13K0-
BO JOTPUMYBATHCS TpaBWJl 30upaHHs, 30epiraHHs
Ta BUKOPUCTAHHS EJIEKTPOHHHUX MAHWX (TaK 3BAaHMI
IIporokon bepxii) sik mokasiB. [nsax mux JgokasiB
BiJI CTBOPEHHSI JI0 30MpaHHSI, JIAHITFOKOK IXHBOT Iepe-
Jladi i 30epiranHs Mae OyTH peTeNbHO 3a(iKCOBaHUM.

2. Cymii MaroTh IIMPOKY JUCKPEINIO MO0 TPH-
HSTTS Y BIIXWJICHHS HaJJAHUX JI0Ka3iB, a CBOE PillleH-
HS TPYHTYIOTH JIUIIE Ha JOCTIDKCHUX OOCTaBH-
Hax CIpaBU 3a BIICYTHOCTI YHI()IKOBaHMX IMpaBUII
YW MPUHIIAIIB aBTCHTHYHOCTI, CIIPaBXHOCTI Ta Bipo-
TITHOCTI €NeKTPOHHMX JoKa3iB. Bkazane 3Ha4HO
YCKJIAQIHIOE 1 TaK HEMPOCTHH TPOLEC MPUTITHEHHS
BUHHHX OCi0 332 BYMHCHHS TCHOIMIY YKpaiHCHKOI
Harlii. YTiM, BIJICYTHICTh TaKHX TPABHJI HE OOMEXY€
CTOpOHY OOBHMHYBA4YE€HHS B OOpaHHI CIIOCOOIB TIijI-
TBEPIDKEHHSI aBTCHTHYHOCTI M BIpOT1IHOCTI 310paHuX
€JICKTPOHHUX JIOKA3iB.

3. V Bunanky 3 YKpaiHOw Bke 310paHO JOCTaTHIO
KUIBKICTb 1H(OpMallii, ska Moxe OyTH BU3HaHa JJOKa3a-
MU (SIK TIPSIMHAMH, TaK 1 OMOCEPESIKOBAHMMH): HAIPH-
Ki1aj, iHpopMalisa 3 MyONmuHUX JepHKaBHUX JDKepel
VKpATHI[B 3 HALCTAMHU Ta 3aKJIHMKH 0 iX 3HUIICHHSI
3 0COOMCTHX aKayHTIB JICP’KaBHUX JIISTYIB y COIIIATbHUX
Mepekax, 3ariepeyeHHs ePLUIMMUA 0CO0aMH POCIHCHKO-
IO BIMICHKOBO-TIOJIITHYHOTO KEPIBHUIITBA ICHYBaHHS
JiepykaBu YkpaiHa, yKpaiHChKOi Hallil Ta 3arpoBaKeH-
HsI TIPOTPaMH «JIeHATMDIKaITii» TOIIO. 3aBIsSKH MiKPiI-
JICHHIO ay/lio- 4YM BIJICO3AITUCIB CTaTTSAMH, OJIOTamH,
CTEHOrpaMaMH 1HTEPB 10, BCTAHOBIICHUMH 1CTOPHYHU-
MU (haKTaMH, TIPOBEJACHUMH JIHIBICTHYHUMH €KCIIep-
TH3aMH BCl HaBEJICHI JIOKA3W B CYKYITHOCTI Ta y pasi
TPaMOTHOTO O(OPMIICHHSI MaTUMYTh JIOKA30BY CHILY
JUIsl JIOBeNIeHHs BUMHEHHsS Pocilickkoro dDenepartiero
37104MHY T€HOLMIY YKPATHCHKOT HAllil Ta MPUTATHEHHS
BUHHMX OCIO 10 BiIIOBIJAJILHOCTI.
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Yuliia Misko

APPLICATION OF DIGITAL EVIDENCE IN PROVING
THE GENOCIDE OF THE UKRAINIAN NATION
DURING THE RUSSIA-UKRAINE ARMED CONFLICT:
AN ANALYSIS OF THE INTERNATIONAL CRIMINAL COURT CASE LAW

Abstract

The Russia-Ukraine armed conflict, which escalated to full scale in February 2022, is considered the most
technologically advanced since World War II. A vast amount of digital-only information and data has already
been collected, and we believe that it can be used in the International Criminal Court (ICC) as evidence to
confirm the commission of genocide against the Ukrainian nation by the Russian authorities. At the same time,
it is important to adhere to the established criteria for the admissibility of evidence in ICC to ensure its
consideration and acceptance by the Court in the future. However, as the International Criminal Court was
founded in the late 1990s, it is still evolving and adapting to new technological forms of evidence. Thus,
Ukrainian pre-trial investigation bodies should focus on collecting and assembling a compelling body of
evidence capable of proving the genocide against the Ukrainian nation before the Court. In this article, the
author analyses the challenges and difficulties the prosecution faces in using digital evidence in genocide
cases. The author identifies the criteria for admissibility and acceptability before the Court based on a review
of its latest decisions and assesses their relevance to Ukraine’s experience. In addition, the author evaluates the
feasibility and effectiveness of applying the provisions of the Rome Statute and the Rules of Procedure and
Evidence — which have never been amended — for collecting and using photo and video materials or other
digital information that might indicate the commission of genocide.

In the article, the author concludes that it is essential to follow the rules for collecting, storing and using
digital data to preserve metadata, the chain of custody, and the authenticity of the source. Meanwhile, neither
the Rome Statute nor the Rules of Procedure and Evidence provide regulations on the use of digital evidence
in trials. Judges have broad discretion to accept or reject evidence based on the circumstances of the case. In
Ukraine’s case, if audio or video recordings are corroborated by articles, blogs, interview transcripts, established
historical facts and linguistic examinations, the presented evidence will carry probative weight in proving that
the Russian Federation committed genocide in Ukraine and holding guilty parties accountable.

Keywords: international criminal law, information, open sources, evidence, genocide in Ukraine, war crimes.
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CTAHOBJIEHHS TPABOBOT'O PET' YJIIOBAHHS
3EJEHUX OBJITALIN B YKPATHI

Y emammi euceimneno icmopuxo-npasogi acnekmu cmanosieHHs NPABo8o2o Pe2yno8anHs 3e/1eHux 0oni-
2ayi sIK iHcmpymenmy cmanozo ginancyeanns 6 Yxpaini. Ilpoananizosano nepedymosu 6UHUKHEHHs. nompe-
OU 8 NPABOBOMY Pe2yNOBAHHI CYCNITbHUX GIOHOCUH, NO8 SI3AHUX 13 POMIUJCHHAM 3eNeHUX 0Onieayiti emimeH-
mamu. Posenanymo npoexmu nopmamueHo-npagosux axmis, AKi nepedyeanu 3aKoHOOA8UOMY OQOpMIEHHIO
NpasoBoco pe2ynio8ants 3eieHux oouicayill, a makodic OOYiTbHICMb NOOAILUIO20 PO3BUMNKY NPABOBO2O pe2)-
JIOBAHHSA 3€/leHUX 00nieayitl Ha PieHI NIO3AKOHHUX HOPMAMUBHO-NPABOGUX aKmig. 3 ’1c08aHO 0cobausocmi
CMAHOBICHHS NPABOBO20 PEecYIOBAHKS 3elleHUX oonieayili ¢ Yxpaini. Buokpemneno Kuouosi menoenyii ioco
PO3BUMKY 3 YPAXYBAHHAM YUX ocodnueocmeil. Haconowerno maxooic Ha neobXionocmi 8paxysanHs HAUKpauwux
MICHAPOOHUX cmanoapmie ma npakmuk. Ha nidcmaei 6ucHOBKI6 npo8edeH020 OO0CIIONCEHHS. OKPECAEHO
NePCNeKmMuGHi Hanpsmu NOOAILUIUX PO3BIOOK y cghepi npasoso2o peeynioéants 3eieHux oonieayitl.

Karouosi ciioBa: crane (hiHaHCYBaHHsI, PHHKH KaIliTaly, I[iHHI IManepu, ooJirarii, cTajauid po3BHTOK.

ITocranoBka npoﬁneMn. Amnami3 IUTaHb, a00 BHKJIIOYHO AJIs1 KOHTCKCTYaJIbHOTO aHanisy -

MOB’SI3aHMX 31 CTAaHOBJICHHSM IPAaBOBOTO PETYIIIO-
BaHHS 3€JIEHUX 00Jiramiii B iCTOpUYHOMY acCIeKTi,
€ HEOAMIHHOIO TIEPEIYMOBOIO MOAAIBIION0 KOMII-
JIEKCHOTO HAyKOBOT'O JTOCJII/PKEHHS PAaBOBUX SBUIIL
y cepi pos3MimieHHsT Ta 00iry 3eJeHUuX oOiramii
Ha pUHKax KamiTajiB. AKTyaJbHICTh TaKOTO JOCIHi-
JOKEHHST OOyMOBIICHA SIK HEOOXIIHICTIO TOIIYKY
LUIAXIB YOCKOHAJIEHHS MPaBOBOTO PETYITIOBAHHSA
BIJIHOCHH, TIOB’SI3aHUX 13 PO3MIIICHHSM Ta 00IroM
3eJIEHUX 00JIirariii, Tak i HeoOXiIHICTIO peai3arlii
MOTEHIiaTy 3eJeHUX oluiramiid sk e(eKTHBHOTOo
3aco0y (piHaHCYBaHHS MPOEKTIB CTAJIOr0 PO3BUTKY
B Ykpaini. CamMe po3yMiHHSI BUTOKIB IPABOBOTO pe-
TYJTFOBaHHS 3€JICHUX OOJiramiii JacTh 3MOTY KpaIle
Mi3HATH METy Ta 3aBHAaHHS TAaKOTO PETYIIOBAHHS,
a TakoX MICIe Ta pojib 3eJIeHHX OOJirauiii cepen
IHIIAX IHCTPYMEHTIB CTAJIOTO (DiHAHCYBAHHSL.
AHai3 ocTaHHIX MOCHiIKeHb i myOsikamiii.
BuBueHHIO MUTaHB CTAHOBICHHS MPABOBOTO PETy-
JIIOBAaHHS 3€JIeHNX OOJiramiil K iHCTPYMEHTY CTa-
noro (hiHaHCYBaHHS B YKpaiHi MPUCBIYCHO YUMAIIO
Tpaib BITYM3HSHUX JTIOCIITHUKIB 3 TIpaBa, €KOHOMI-
KH, GiHAHCIB, YIIPABIIiHHSI Ta 1HINX rajxy3el 3HaHb.
[lepeBaxkHa OiNBLIICTH aBTOPIB  30CEPEIKYIOTh
yBary Ha ITUTaHHIX OCOOIIMBOCTEW MPaBOBOTO pe-
TYJIIOBaHHS 3€JIeHUX OONiramiid y THUX YW IHIIUX
MIPABOBUX ACHEKTaX CTAHOBIICHHS PUHKY 3EJICHHUX
oOmiraniii, ToAl K iICTOPUKO-TIPABOBI acleKTH CTa-
HOBJICHHS Ta PO3BUTKY IPAaBOBOTO PETYIIOBAHHSI
3eNeHux obmiraniil posmisnawTs (parmeHTapHO

© Oneniok A. A., 2024

TaHb Y MEXaxX OCHOBHOTO (DOKYCY JIOCIiIKEHb.

3okpema, y mparsx A. Jlyoko, K. Mapkesuuy,
JI. [pumoctku, H. Pszanogoi, O. Cym, H. Tpymikinof,
A. ©pornoBa Ta IHIIKUX BITYU3HAHUX aBTOPIB JOCTi-
JDKEHO MHUTAHHS TIEPCIICKTHB 1 TIEPEIIKO PO3BUTKY
PHUHKY 3€JIeHuX oOIirauii, 30kpemMa ik 1HCTpyMeH-
Ty cranoro (inaHcyBaHHs. [IpoTe BOHM HE MICTATh
KOMILICKCHOTO aHalli3y MHUTaHb CTaHOBJCHHS Mpa-
BOBOT'O PETYIIOBaHHS 3eJICHUX o0iraiiii B YkpaiHi,
30KpeMa B KOHTEKCTI peajlizalii MpOEKTIB CTaaoro
PO3BHTKY.

3Bakalouu Ha 1€, MeTOI0 CTATTI € JOCIIIKSHHS
ICTOPHKO-TIPABOBUX OCOOJMBOCTEH Ta TEHICHIIIN
CTAHOBJICHHSI TIPABOBOTO PETYIIOBAHHS 3CICHUX
oOmirarif sk MexaHi3My CTajioro (iHaHCYBaHHS
Y BITUM3HSHOMY KOHTEKCTI.

Buknang ocHoBHOro Mmarepiany HoOCTiTzKeHHS.
YkpaiHa B3siia Ha cebe HU3KY MIKHApOIHUX 3000B 5~
3aHb Y cepi MPOTUCTOSHHS KIIMATHIHUM BUKITHKAM
Ta CTAJIOTO PO3BUTKY, SKi, 30KpeMa, mepeadaveHi
PamkoBoro kouBermiero OOH mpo 3miHy kimiMary',
[opsaaxom nenauM OOH y cdepi cTanoro po3BUTKY
10 2030 poky* Ta ITapuspkoro yrofow®. 3 HaOyTTIM

! Opranizauis O0’exnanux Hauii, Pamxosa koneenyis
Opeanizayii 06 ’eonanux Hayiti npo 3miHy Kiimamy, yXBaJeHO
9 tpaBus 1992, https://zakon.rada.gov.ua/laws/show/995 044#Text.

2 General Assembly of the United National, Transforming our
world: the 2030 Agenda for Sustainable Development, Resolution,
adopted September 21, 2015, https://documents.un.org/doc/undoc/
gen/n15/291/89/pdf/n1529189.pdf.

3 Oprauizauis O6’eqnanux Hariit, [lapusvka yeooa, mianmcano
12 rpyanst 2015, https://zakon.rada.gov.ua/laws/show/995 161#Text.
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guHHOCTI 1 BepecHs 2017 poky Yromoro mpo acoria-
ito Mix YkpaiHoto, 3 ofHi€el CTOpoHH, Ta €Bpomnei-
cbkuM Coro30M, €BpOICHCHKHM  CITIBTOBAPUCTBOM
3 aToMHOi eHeprii 1 IXHIMM Jep’kaBaMHU-4ICHAMH,
3 iHII01 cTOpOoHU*, YKpaiHa MmiaTBepania CBOIO Bifa-
HICTbh TIOCHJICHHIO CHIiBPOOITHUIITBA Y c(hepi 3aXUCTy
HaBKOJIMIITHHOTO CEPEIOBHUINA Ta IPUHITAIIAM CTAJIOTO
PO3BUTKY 1 3€I€HOT EKOHOMIKH.

OHUM 13 YHHHUKIB, K1 CIIPUSIOTH JIOCSATHCH-
HIO I[iJIell CTajnoro po3BHUTKY, € 3abe3medyeHHs
cripsiMyBaHHS (DIHAHCOBUX IOTOKIB Ha peai3a-
IO MPOEKTIB CTAJIOrO PO3BUTKY Ta 3€JIE€HOT €KO-
HOMiKH. TOXX HampamroBaHHS Ta BIPOBAKCHHS
e(eKTUBHUX IHCTPYMEHTIB 3allyueHHs (piHAHCY-
BaHHS Y BIJMOBIJIHI IPOEKTH € OJJHUM 13 TIPIOpH-
TETHUX 3aB/aHb HAI[lOHAJIBHUX ypsiaiB. Ha nymky
NeSIKUX aBTOPIB, BIIPOBAKCHHS PUHKY 3CICHUX
oOmiranii B VYkpaiHi CTBOPUTH MEPEeIyMOBU
JUId  OlnblI AaKTUBHOIO HAIXOMKEHHS KOIUTIB
BiJ 3eJIeHOTO (hiHAHCYBAHHS i CKOPOTUTH TPHUBa-
JICTh Y3TOJDKEHHS TO3MIH MIX eMITeHTaMH
Ta iHBeCcTOpaMu’, a PHUHOK 3€JICHUX OOJirarlii
B YKpaiHi MOXe MOTEHIIIHHO CTaTH TUM cepesio-
BHIIEM, A€ aKyMyJIIOBATUMYThCS KOIITH iHBECTO-
pIB pi3HUX KaTeropii Ta piBHIB Mg (hiHAHCYBaH-
HSI IPOEKTIB €KOJIOTIYHOTO CIIPSIMYBaHHS®.

[Mounnaroun 3 2018 poxy HampaifoBaHHS KOH-
LEeNTyalbHUX 3acaj] 3alpoBa/PKEHHS IPABOBOTO
pETYJIIOBaHHS PUHKY 3eJIeHUX oOJirariii BinOyBa-
JIOCh 3a AKTHUBHOI y4YacTi TaKUX MIXHAPOIHUX
opranizanii, sik Opranizamis O0’enqnanux Harii
3 mpomuciaoBoro po3sutky (United Nations
Industrial Development Organization, UNIDO),
Himernpke TOBapHCTBO MiIKHApOJHOTO CHiBPOOIT-
muntBa (Deutsche Gesellschaft fiir Internationale
Zusammenarbeit, GIZ), [Iporpama pozsutky OOH
(United Nations Development Programme,
UNDP), MixnapoaHa ¢iHaHCOBa KOpIIOpAIis
(International Finance Corporation, IFC). Ile Bin-
MOBila€ CBITOBIM MPAKTHUI, KOIM MIXHAPOIHI
oprasizamii 4acTo HaJalTh TEXHIYHY JOIOMOTY
ypsiaaM KpaiH y po3poOaeHHI KepiBHUX MPUHIIHIIIB
Ta IPOLELYpP IS PUHKY 3eJeHUX O0irarii’.

4 Ve00a npo acoyiayiio mixc Ykpainoro, 3 oomuiei cmoponu,
ma €eponeticokum Corozom, €8ponelicbKuM CRiBMoBapucmeom
3 amoMHol enepeii | iXHIMU Oepacasamu-unenamu, 3 iHuoi CmopoHu,
27 gepsus 2014, https://zakon.rada.gov.ua/laws/show/984 011#Text.

> Jlropmuna Tlpumoctka Ta BsiwecnaB Crecap, «Po3BuTOK
PHMHKY 3eNeHuX obmirauiity, Bicnuk ekonomixu 3 (2023), https://doi.
org/10.35774/visnyk2023.03.055.

® Amacracis [[yoko, «IlepcriektuBi Ta 6ap’epu pPO3BUTKY
PHMHKY 3eneHux oOuirauiii B Ykpaini», Baltic Journal of Legal and
Social Sciences 2 (2022): 58—64, https://doi.org/10.30525/2592-
8813-2022-2-10.

7 Muxomnaituyk M. M., [posmosa T.1. Ta Bypaura [I. M.,
«DiHaHCYBaHHsI 3€JICHOI CHEPIreTHKH: CBITOBI TEH/CHIT Ta 3aBIaHHS
Uit Ykpainm, /[epoicagre ynpaeninms: yOOCKOHANeH s ma pO36UMoK
9 (2023), https://doi.org/10.32702/2307-2156.2023.9.9.

Ha piBHi 0(ilifHOTO PO3MOPSAAYOro JOKYMEHTA
B YKpaiHi TepMiH «3ejeHi oOniramii» Bruepuie 0yio
BHKOPUCTAHO B TEKCTI TUIAHY 3aXOJiB 3 peaizailii
erany «PedopMyBaHHS eHEPreTHYHOTO CEKTOPY (10
2020 poky)» Emneprermunoi crparerii Ykpainu
Ha niepion 10 2035 poky «be3neka, eHeproepeKTus-
HICTb, KOHKYPEHTO CIIPOMOYKHICTB»®, 3aTBEPIKEHOMY
6 uepHs 2018 poxy. 30kpema, IIaH 3aXOfiB Mepes-
0auaB CTBOPEHHS YMOB IUISI 3allPOBAIDKEHHS PUHKY
3esieHuX oOniraniii B YkpaiHi sIK IHCTPYMEHTY 3alTy-
YEeHHS 1HBECTHIIIN Y MMPOEKTH 3 €HEProe()eKTUBHOCTI
Ta 3 PO3BUTKY BiJJTHOBIIFOBAJILHOT €HEPTETHUKH 3-TTOM1K
3axO0IiB, SKi O JaJi 3MOry MOOLTI3yBaTH JIOJATKOBI
(hiHAHCOBI pecypcu Ha peanizalilo MPOEKTIB 3 MifABU-
IIEHHsI CHeproe(eKTUBHOCTI Ta CHPHSIM O ydacTi
B PUHKY BiJJHOBITIOBaHUX JKEPEI €HEeprii MiXKHapO/I-
HHUX CTpATEriuyHHUX Ta (PIHAHCOBHMX IHBECTOPIB uepe3
TTiIBUILIEHHS IHBECTUIIMHOT MPUBAOIUBOCTI MPOEKTIB
BIZIHOBJIFOBAHUX JiKepen eHepril. [HaukatopamMu BH-
KOHAHHS [UX 3aXOiB Mall0 CTaTW BHECEHHS 3MiH
JIO 3aKOHIB Ta IiI3aKOHHUX HOPMATHBHO-ITPABOBUX
aKTIB, SIKi 6 YMOMKIJIUBITIOBAIN PO3MIILICHHS eMITEHTa-
MU 3eJICHUX OOJiTaIii i (hiHaHCYBaHHS peati3artii
MPOEKTIB 3 MiABUIIECHHS EHEProe(eKTUBHOCTI Ta
3 PO3BUTKY BIJIHOBJIFOBaJIBHOI €HEPreTUKH. [ 0JIOBHUM
LEHTPaJIbHUM OPraHOM BHKOHABYOI BIIAJIU, BiJMOBI-
JTAJTbHUM 32 BUKOHAHHS TaKHX 3aXOJiB, OyJ0 BU3HA-
4yeHOo JlepKaBHE areHTCTBO 3 €HEProe(eKTHUBHOCTI
Ta eHepro3depeskeHHss Ykpainu ([lepxkeneproedek-
THUBHOCTi). MoXHa mpumycTuty, mo came Jlepx-
eHeproe)eKTUBHOCTI OyJIO0 1HIIIATOPOM BHECEHHS
TIOJIOXKEHB TTPO CTBOPEHHSI YMOB JUISl 3aITpOBa/PKEHHS
PHMHKY 3elIeHHX oOiramiii B YKpaiHi B po3nops Uiz
JIOKYMEHT, SIKUH MICTUB IUTaH 3aXO/iB 3 pepopMyBaH-
HS CHEPreTHYHOro cekTopy. Ha Hamry mymky, cam
(aKT BKIIIOYEHHS JI0 3a3HAYEHOI0 BHILIE IUIAHY 3aX0-
IIB CTBOPEHHSI YMOB UTS 3alIPOBAKCHHS PHHKY 3€-
JeHuX oOmiramid O3HaMEeHYBaB TIOYaTOK IPOLECY
BIIPOBA/DKCHHSI TIPABOBOTO PETYIIIOBAaHHS 3CJICHHUX
o0mirariii B YkpaiHi.

Hanani 10 munast 2018 poky mij yac Kpymioro
cTony «3eneHi obniranii B YkpaiHi K MEXaHi3M 3a-
Jy4eHHS 1HBECTHI[IH B TPOEKTH BiJHOBIIOBAHOI
CHEPTeTUKU Ta CHEProe(eKTUBHOCTI», OPTraHi3oBa-
HOrO JlepKeHeproe(eKTHBHOCTI, YYACHUKH 3aXO0/Ty
JIOMOBUJINCSI 3MO/IETIOBATH aJIbTEPHATHBHI CLIEHAPIT
3aMpoBaPKCHHS] PUHKY 3€JICHUX OO0Jiramiid i3 BU-
3HAQUCHHSAM MEXaHi3My, L0 MiIXOAUTH I yMOB
VYkpainu, 1 B pe3ynbrari nojgaru 10 Kadinery MiHi-
CTpiB YKpaiHU JOPOXKHIO KapTy 3alpOBaJUKEHHS

8 Kabiner MinictpiB Ykpainu, /Ipo 3ameepooicentst niamny 3axo00ié
3 peanizayii emany «Pepopmysanns enepeemuuno2o cekmopy (0o
2020 poky)»  Enepeemuunoi cmpameeii  Vipainu Ha  nepiod
0o 2035 poxy «Besneka, enepeoeekmusHicnmb, KOHKYPEHMO-
cnpomooicricmeuy, Posnopsvkenns 497-p, yxsaneno 6 depsus 2018,
https://zakon.rada.gov.ua/laws/show/497-2018-p#Text.
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PUHKY 3eJICHHUX OOJiTramiid, a TakoX MpPOIOBXKHUTH
poOOTY Haj MAKETOM MPOEKTIB «aKTiB NEPBHHHOTO
Ta BTOPHHHOTO 3aKOHOAABCTBa» IIOAO KEPIBHHUX
NPHHIIMIIB 3eJICHUX 00mirariit’.

Hernmos3i micnss mporo, 3 BepecHss 2018 poky,
y BepxoBniii Paxi Ykpainu Oyno 3apeecTpoBaHO
TIPOEKT 3aKOHY MPO BHECCHHSI 3MiH JI0 ESKHUX 3aKO-
HOJIABYMX aKTiB YKpaiHU 100 CIIPOLICHHS 3aTy4eH-
Hs1 IHBECTHIIIH Ta 3alpOBa/KCHHS HOBUX (DIHAHCOBUX
IHCTPYMEHTIB MiJ peecTpauiiinuM HomepoMm 9035
(mami — 3axonompoext Ne 9035)1°) saxwmii micTuB
TOJIO’KEHHS 1IOI0 PO3MILICHHS 3€JIeHUX OOIiTallii,
HarparboBaHi JlepxxeHeproedextuBHoCTI Ta Harrio-
HAJIBHOIO KOMICI€I0 3 LIHHMX MarnepiB Ta (poHI0BOTO
punky'!. ¥V tekcri 3akononpoexty Ne 9035 seneni
o0miranii MO3HA4YEHO 4Yepe3 TEPMIHOMOHATTS «IIPo-
[IEHTHI oOmiramnii eKoJOTTYHUX THBECTHUINH (3eeHi
oOmirarii)», a 3eJieHi MPOEKTH — Yepe3 TePMiHOIO-
HATTS «IPOCKT CKOJIOTTYHHX (3EJICHHX ) THBECTHUIIINY.
Asrtopu 3akoHonpoekty Ne 9035 Bmepre 3anporo-
HYBaJIM 3aKOHOJ/IaBUEC BU3HAUCHHS TPOLICHTHUX 00JTi-
rauii eKoJOTiYHUX IHBECTHUIIIH (3esIeHuX oOmiraii),
OKpECITWIIA KOJIO0 OCi0, sKi MOXYTh 3IIHCHIOBATH
eMICiI0 TPOIEHTHUX OOJIiramniii eKoJIoriuHuX iHBEC-
TUIIH (3e7IeHuX oOmiramii), nepeadadnim 3a00poHy
Ha BYMHEHHS OyAb-SKUX Jii, HACIIIKOM SIKHX MOXKe
OyTH JOCTPOKOBE NPHUIIMHEHHS, CKacyBaHHS a0o0
1HIITIa BTpaTa MpaB Ha MPOEKT EKOJOTIUHUX (3ETCHHX)
THBECTHIIII Ta/91 MPaB i3 MPOEKTY SKOJIOTTYHHX (3€-
JICHWX) IHBECTHUIIIH, a TAKOXK 1X OOTsKEHHS, BCTAaHO-
BWJIN 3000B’sI3aHHS OCOOM, sIKa 3IIMCHMIIA E€MICIIO
MPOIIEHTHUX OOJNIramiii eKoJOTriYHUX i1HBECTHUIIN
(3enmeHux oOmirariii), 3a0€3MeYUTH IIILOBE BUKOPH-
CTaHHS HAJXO/KCHb, 3aIyYCHHUX BiJ 1HBECTOPIB,
a TaKOX 3a0€3MeUNTH 1HBECTOPIB ITEPEBAXKHUMH IPa-
BaMH Ha JIOXOJH Bij 3MIHCHEHHS MPOEKTY €KOJIOTid-
HUX (3€JIeHUX) IHBECTHII Ta, 3a TICBHUX YMOB,
MEepPEeBAXHUM IIPABOM TEpe]] iHIIMMHU KPEIUTOPAMH
EMITEHTa Ha OTPUMAaHHS BUKOHAHHS 32 TAKMMH 00JTi-
rauismu. CepeJ1 0O4eBUIHNX HEMTOMIKIB 3aKOHOIIPOEK-
Ty Ne 9035 ciiji BUIUTUTH BiJICYTHICTh BH3HAUCHHS
3MICTY TOHATTS «IPOEKT EKOJOTIYHUX (3ENEHHX)

° JlepkaBHE areHTCTBO 3 HEProeeKTUBHOCTI Ta eHeprooepe-
XKeHHsI YKpainu, «JlepxeHeproedeKTBHOCTI i3 MapTHEpamMy Ipaio-
BaruMe HaJl JJOPOXKHBOIO KAPTOO 3aIyCKy PUHKY “3elIeHuX’ o0ira-
uii B Ykpainiy, 11 smmms 2018, https://www.kmu.gov.ua/news/
derzhenergoefektivnosti-iz-partnerami-pracyuvatime-nad-
dorozhnoyu-kartoyu-zapusku-rinku-zelenih-obligacij-v-ukrayini.

10 IIpoexm 3akomny npo @necens :min 00 OesKUX 3aKOHOOAGUUX
axkmie Yxpainu wo0o cnpowenns 3anyuenHs iHeecmuyil  ma
3anpoBaodicentss Hoeux (hinancosux iHcmpymermig, OiiiHMI
nopran BepxosHoi Paqu Ykpainn, nata 3sepHenss 15 BepecHs 2024,
https://wl.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=64532.

! JlepxaBHe areHTCTBO 3 eHEProe()eKTHBHOCTI Ta eHepro3oe-
pexenHst Ykpainu, «/lepxeHeproedekTUBHOCTI i3 MDKHAPOAHUMHU
Ta (DIHAHCOBMMM YCTaHOBaMH OOTOBOPMIIM MiJXOJH JIO 3aIpoBa-
JUKEHHS “3eneHux”’ obumirauiit B Ykpaini», 27 motoro 2019, https://
saee.gov.ua/uk/news/2803.

IHBECTHIIII1», HEBPETYIbOBAHICTh MUTaHb BepUQiKa-
il TPOEKTIB EKOJIOTIYHUX (3€JIeHUX) 1HBECTHIIN
Ta BIJICYTHICTh 3000B’SI3aHHSI €MITECHTA 3BITYBATH
nepes] iIHBECTOpaMy MPO AOTPUMAHHS BUMOTH II[O/I0
IIUTbOBOTO BHKOPHCTAHHS KOIITIB, 3aJly4eHUX BIiJl
eMicii MpOIEeHTHUX OOJiramid eKoJIOTiYHUX iH-
BECTHIIIH (3enenux obmiraitiit). [Ipote, He3Baxkaroun
Ha HeoMiku, 3akoHOMPOoeKT Ne 9035 craB movaTkoM
TPOLIECY CTAHOBIICHHS IIPABOBOTO PETYITIOBAHHS 3e-
JeHUX oOJiraniit Ha 3aKOHOJABYOMY PiBHI.

[Ticns peectpanii 3akoHonpoekTy Ne 9035 rmo-
JAnblli  JUCKYCiIHI TMUTaHHA 3allpPOBA/KCHHS
Ta PO3BUTKY PHUHKY 3€JICHHX oOJiramiid B Ykpaini
o0rosoproBanu Ha 3ycTpiuax JlepxeHneproeexkTus-
HOCTI 13 3alliKaBJI€HUMHU 0co0aMM Ta Ha 3aCiIaHHIX
Mixsigomuoi poOo4Oi TPymH i3 3aMpOBAIKECHHS
PUHKY 3elieHHX oOuiramii B YKpaiHi, YTBOPEHOI
HakazoM Jlep>keHeproedekTuBHOCTI Bif 13 TpaBHs
2019 poky Ne 23'2,

[Ticns Binkmukanas 29 ceprus 2019 poky 3axo-
HompoekTy Ne 9035 17 »xostast 2019 poky y Bep-
xoBHilf Pani Ykpainu Oyno 3apeecTpoBaHO HOBUI
MIPOEKT 3aKOHY PO BHECECHHS 3MiH 10 ICSKUX 3aKO0-
HO/IaBUMX aKTiB YKpaiHW MO0 CIPOIICHHS 3aiy-
YeHHsI IHBECTHIIIN Ta 3apOBaPKEHHS HOBHX (hiHAH-
COBHX IHCTPYMEHTIB MiJl peecTpaliiiHuM HOMEPOM
2284 (mami — 3axonomnpoekt Ne 2284)1, Ciin 3a-
YBa)KUTH, 1110 B MPOLIEC] MIITOTOBKH TEKCTY 3aKOHO-
npoekTy Ne 2284 j10 iepIioro YuTaHHs Ha 3aciaHH1
BepxoBnoi Pangn Vkpainu 3a ocHOBY Oyn0 B3SITO
teket 3akonomnpoekty Ne 9035. Tlompu 1ie, 3akoHo-
npoekT Ne 2284 BiApi3HSABCS TUM, IO IS MO3HA-
YeHHsI 3€JICHMX OOMiramiii Ta 3eJICHUX TPOEKTIB
OyJ0 BHUKOPUCTAHO TEPMIHOTOHATTS «BiJICOTKOBI
oOmirarii eKoJOTIYHUX 1HBECTHIIIN (3esieHi obira-
1i1)» Ta «EKOJOT1YHO YUCTHI MPOEKT» BiIOBITHO.
Asropu 3akoHorpoekty Ne 2284 3amporoHyBain
BU3HAYCHHS IIOHATTS ((eKOJIOFi‘IHO YUCTUU IIPOCKT»,
SIKe OXOIUTFOBAIIO TIPOEKTH Y cepi allbTepHATUBHOT
CHEPreTUKHU, EHEPro30epeKeHH s, yTUIi3alii Ta rne-
pepoOKH  BIAXOJIB, BIPOBA/DKEHHS EKOJOTIUHO
YHUCTOrO TPAHCIIOPTY, CS()EKTUBHOIO BUKOPUCTAHHSI
3eMENTbHUX pecypciB, 30epeskeHHs ¢uopu 1 dayHwu,
BOJIHMX PECYPCIB, afanTallii 10 3MiH KJIIMary, a TaKoX
IHII TIPOEKTH, CIPSMOBaHI Ha 3aXHCT HABKOJIWIII-
HBOTO CEPEIOBUINA, BIPOBAIKCHHS CKOJOTTIHUX

12 JlepkaBHe areHTCTBO 3 eHEProe()eKTHBHOCTI Ta eHepro3oepe-
JKeHHs1 YKpaiHu, [Ipo ymeopenns Midxcsioomuoi pobouoi epynu i3 3a-
nposadoicenns punKy 3enenux obnicayii ¢ Yxpaini, Haxaz 23,
yxBanieHo 13 tpaBus 2019, https://saee.gov.ua/sites/default/files/
Pro%20utvorennya%20Mizhvidomchoyi%?20robochoyi%20hrupy%
20iz%20zaprovadzhennya%20rynku%20zelenykh%20oblikiv.pdf.

13 [Ipoexm 3aromny npo enecens 3mit 00 0esKUX 3AKOHOOABHUX
akmig Ykpainu wjo0o cnpowjeHHs 3aiy4eHHs ingecmuyii ma 3anpo-
6adoicennsi HOGUX inancosux incmpymenmie, OpiuiiiHui mopTan
BepxoBnoi Paau Ykpaiuu, nara 3sepHenss 15 Bepecns 2024, https://
wl.cl.rada.gov.ua/pls/zweb2/webprocd 1?pf3511=67117.
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CTaHIApTiB, CKOPOYEHHS BUKHIIB y HABKOJIHUIIHE
cepenopuiie. 3akoHONpoekT Ne 2284 mependauan
HEOOXITHICTh TPHIHATTA HallioHanbHO KOMICi€ro
3 NIHHMUX TanepiB Ta ()OHIOBOTO PUHKY 3a IOTO-
JOKEHHSIM 3 J]epiKeHeproeeKTUBHOCTI ITi3aKOHHO-
rO HOPMAaTHBHO-TIPABOBOTO AaKTa, SIKMH Ou Bpery-
JIIOBaB TOPSIIOK  eMicii  oOuiramid  eKoJOTIYHUX
1HBeCTHUIIi (3eneHnx obmiramiii). Takox 3akoHomnpo-
exToM Ne 2284 Oys10 BCTAaHOBIICHO JIOIATKOBI BUMOTH
JI0 3MICTY TIPOCIIEKTIB OOIiraIiiii, ski MOBUHHI TOTY-
BaTHCSl EMITEHTaMH, B YAaCTUHI OIHUCY EKOJIOTIYHO
YHUCTOTO MPOEKTY, HOr0 TEXHIKO-CKOHOMIUHMX Tapa-
METpIB, CTPOKY peajizailii, Mpoleaypy OIIHKU Ta
BiIOOpY MpOEKTIB 1yIsi (PiHAHCYBAHHS, PO3PAXyHOK
exosoriuHoro edekry Tomro. Ciij 3ayBaXdTH, IO,
Ha BiaMiHy Bij 3akoHorpoekty Ne 9035, 3axoHo-
mipoexT Ne 2284 He MicTHB 000B’sI3Ky eMiTeHTa 3a0e3-
MIEYNTH 1HBECTOPIB MEPEBAKHIMH TIPABAMH HA JOXO-
T BiJl 3MIMCHEHHS E€KOJIOTTYHO YKMCTOTO TPOEKTY UM
Oy/1b-SIKUMH 1HIIMMH TIePEBAKHUMHU TIPABAMHL.

3a pe3ympraTaMu IBOX YUTAaHb Ha 3aciTaHHIX
BepxoBHoi Pagu Ykpainu 3akoHompoekT Ne 2284
OyJ10 MpuiHATO siK 3akoH Ykpaiau «[Ipo BHeceHHs
3MiH JIO JIeSIKUX 3aKOHO/IaBUMX aKTiB YKpaiHu 11070
CHPOIINEHHS 3aJy4YCHHs IHBECTHUIl Ta 3ampoBa-
JUKCHHS] HOBHX (piHAHCOBUX 1HCTpYMEHTIB» Ne 738-1X
Big 19 uepBus 2020 poky'*, sikuit HaOyB YMHHOCTI
16 cepnus 2020 poky. Llum 3akOHOM BHKIJIAJEHO
B HOBIM penakiiii 3akoH Ykpainu «IIpo puHku Kari-
Tamy Ta OpraHi3oBaHi TOBapHi puHKM»'® (mami —
3aKoH PO PUHKHU KariTaly) Ta, 30KpeMa, BIepIe
3a0e3MeueHo 3/1HCHEHHS! TIPAaBOBOTO PETyIIOBAHHS
3eNieHuX oOiramiii B YkpaiHi Ha HOpMaTHBHO-TIpa-
BOBOMY piBHI mounHaroun 3 1 mumast 2021 poky.

3aKoH PO PUHKHM KarliTaay'® 3akpinuB Taki 0c00-
JIMBOCTI MPABOBOTO PErYJIIOBaHHS 3€JICHUX OOJIirariii:

1) BU3HAYCHO MOHATTSA «3elieHl oOmiramiin Ta
«IPOEKTH EKOJIOTTYHOTO CIPSIMYBaHHS;

2) 3aKpITUICHO HEBUYEPITHUN TIepEITiK €KOHOMIY-
HUX cdep, y IKUX MOXKYTh pealli3oByBaTHCh IPOEK-
TH CEKOJIOTIYHOTO CIpsIMyBaHHS (IPOEKTH y cepi
QJIBTEPHATUBHOI €HEPreTHKH, €HEProe(PeKTUBHOCTI,
MiHIMI3allii YTBOPEHHS, yTHII3allii Ta mepepoOKku
BIJIXOJIIB Ta iH.);

3) BU3HAYCHO TMEpellik KaTeropiii cy0’eKkTiB
IpaBa, SIKi MalOTh MIPABO 3A1MCHIOBATH EMiCilo 3ere-
HHX O0JIraliii;

!4 BepxoBHa Pana Ykpaium, [Ipo emecenms 3min 00 OesKux
3akono0aguux axkmieé YKpainu w000 CHpOWeHHS  3aTYYEHHS
iHGeCcmuYill ma 3anpoeaoddicents HOGUX (PIHAHCOBUX THCMPYMEHMIE,
3akon Ykpainu 738-IX, yxBaneno 19 gepsus 2020, https://zakon.
rada.gov.ua/laws/show/738-20#Text.

15 Bepxosna Pana Yxpainwu, [Ipo punku kanimaiy ma opeaizo-
6ani mosapHi punku, 3akoH Ykpainu 3480-1V, yxsaieHo 23 ntororo
2006, https://zakon.rada.gov.ua/laws/show/3480-15#Text.

16 Tam camo, cT. 18.

4) BCTaHOBJICHO, IO MOPSAJOK BiIOOpY Ta Cy-
MPOBOKEHHSI ITPOEKTIB EKOJIOTIUHOTO CIPSIMYBaH-
H#, SIKI (JIHAHCYIOTHCS 32 KOIITH JICPIKABHOTO 1 Mic-
LEeBUX OIOKETIB, MOBHHEH OyTH po3poOieHuil Ta
3arBepukeHnii Kabinetom MiHicTpiB Ykpainu;

5) mependadyeHO 3a00pOHY Ha BYMHEHHS OYyib-
SIKMX JIiH, HACIIJIKOM SIKUX MOXKE OyTH JOCTPOKOBE
NPUNUHEHHS, CKAacyBaHHs a0o0 iHIIA BTpaTra IpaB
Ha TIPOEKT EKOJIOTIYHOTO CIHpSIMYyBaHHsS Ta/abo iX
OOTSHKCHHS;

6) mependaueHo 000B’ 130K 0co0H, IO peaiye
a00 (iHAHCY€ MPOEKT EKOJIOTIYHOTO CHPSIMYBAHHS,
320€3MeYNTH IIIbOBE BUKOPUCTAHHS HAJXOIKCHb,
mo OyayTh 3aydeHi Bif iHBecTOpiB Ha (piHAHCY-
BaHHS Ta/ab0 pediHAHCYBaHHS BHTPAT MPOEKTY
EKOJIOTIYHOTO CIPSMYBAHHS;

7) 3aKpillJICHO JOAATKOBI BUMOTH JI0 3MICTY pi-
IIEHHSI TIPO eMicito obirariit abo mpocnekTy o0JIi-
rarfi, o roTyrThCS EMITEHTAMH, B YaCTHHI BKJTFO-
YEeHHS OMUCY MPOEKTY, HOTO TEXHIKO-€KOHOMIYHHUX
napaMeTpiB, CTPOKY peatizarlii, mporeTypu OIiHKA
Ta Bi0OOPY MPOEKTIB AMIsl (hiHAHCYBAHHS (SKIIO 3a-
CTOCOBYETBCS), PO3PAXYHKY EKOJIOTIYHOTO e(eKTy,
II0 OUiKY€ThCS Bl peanizalii MpoeKTy;

8) BCTaHOBIIEHO OOOB’S30K EMITEHTA 3EJICHHX
oOmirariif po3kpusatu B piuHiil iHpopmamii Bimo-
MOCTI MPO MOTOYHHUM CTaH peatizailii MPOEKTY eKo-
JIOTIYHOTO CHPSIMYBaHHS, a TakKOXX OOCAT KOIITIB,
3allydeHUX 3a paxyHOK eMicii 3eJeHHUX oOmirarfii,
Ta 00cAT (PaKTUIHO BUKOPUCTAHUX KOIITIB AJIS pea-
mizanii a0o (hiHAaHCYBaHHS MPOEKTY EKOJOTIYHOTO
CIpSIMYBaHHS;

9) mepenbaveHo, O PIICHHS PO eMiciro 00JTi-
ramiif abo MmpocnekT obmirariii Moxe nependavaTy
BUJI JDKepesia TIoTallleHHsI 3eJICHUX OOJIiTaIlii Ta BU-
TUIATH JOXOJIB 32 HUMH (HANPUKIIA]], HAJIXOIKEHHS
BiJI 3/JaHOTO B EKCILIyaTallifo 00’ ekrta, (JiHaHCYBaHHS
a0o peaizarlio sIKOTro 3/1iiICHEHO 32 PaXyHOK KOIITIB,
3aJTy4eHUX BT PO3MILIICHHS 3€JICHUX OOJITaIlii).

ITpuBeprae yBary Toil (akT, 10 3aKOHOAABEIb
BIJIMOBHMBCS 3aKPIITUTH B 3aKOHI PO PHHKH KAITI Ty
MPaBOBi KOHIIEMMIi, AKi Mepeadadanu aeeryBaHHs
HarionanpHil KoMicii 3 HIHHUX MarepiB Ta GoHII0-
BOI'0 PMHKY MOBHOBAXXCHHSA i3 3aTBCPIKCHHSA TOPA-
Ky emicii 3eleHMX oOmiramiii 3a TOTODKEHHIM
13 JlepskeHeproeheKTUBHOCTI, 1110 OyI1o neperdoaueHo
3akoHonpoekToM Ne 2284, skuii Oyao TOAaHO
J0 mepiioro untaHHs y BepxosHiit Pangi Ykpainu.
BicyTHICTB CIIeIialibHOTO IMiJJ3aKOHHOTO HOPMATHB-
HOT'O-TIPABOBOTO aKTa, SIKMI OU PEryiroBaB MOPSIOK
eMicii 3ejleHuX OOJIiramii, o3Hayae, 0 BiIMOBIAHI
HpaBOBiZ{HOCI/IHI/I PETYIIOBATUMYTHCSI YUHHUMU Hi,[[-
3aKOHHUMH HOPMAaTHUBHO-TIPABOBHMH AaKTaMH, SKi
PETYIIOITh MOPSJOK 3iHCHEHHsS eMmicii kopropa-
TUBHHX OOJITaIlil, JIepKaBHUX oOmiramid Ykpainu,
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oOTiramii MiCIIeBUX TIO3UK YH OONIraIiii Mi>KHApOJI-
HUX (DIHAHCOBUX OpraHisauiil, 3aJeKHO BiJ THUITY
cy0’ekTa, SKWN 3HIMCHIOBATHME EMICIF0 3eIeHHX
obmiraniil. Ha Hamnry mymKy, Takuit miaxiz 1o npaBo-
BOTO PETYJIOBaHHS eMicii 3eJeHuX oOirarii
€ HEJOCKOHAJIUM, OCKIJIbKH Tependadae HeoOXia-
HICTh BHECEHHSI 3MiH JI0 KOXXHOTO 3 YHHHHUX HOpMa-
TUBHO-TIPABOBHUX AKTiB, SIKI PETyNIOIOTH MHOPSI0K
emicii oOmirariiif, 3 METOK BiIOOpaKeHHsI 0COOJH-
BocTel emicii 3eileHux oOmiranid. Haromicts 10-
[UTBHO B MaiOyTHbOMY TepeadadyrTd po3poOsicHHS
CHELIaILHOTO i/I3aKOHHOTO HOPMAaTHBHO-TIPaBOBO-
TO aKTa, SKUH OH PEryITtoBaB MOPSIOK eMicii 3eJIeHUX
obmiraniii sik ocobnuBoro Buay obmirariii B Ykpaini
31 CHeiaIbHUM TIPABOBUM PEKUMOM.

Binpa3sy micns HaOpaHHS YMHHOCTI MOJIOXKEHHS-
MU 3aKOHY TPO PHUHKH KalliTamy, sIKi PeryitorTh
PO3MillIEHHs eMITEeHTaMHU 3€JICHUX OOJiramii, akTu-
Bi3yBaBCsl MPOIIEC MMOJABIIOTO CTAHOBICHHS Ipa-
BOBOTO PETYITIOBAHHSA 3eJieHUX oOmiraiiii B Ykpaini
y (hopMi HampaloBaHH MiJ3aKOHHUX HOPMATHBHO-
MPAaBOBUX AKTIB, CIPSIMOBAHUX HA CTBOPEHHsI Ipa-
BOBHX YMOB ISl PO3MIIICHHS MEPIIAX 3CICHUX
oOirariii 3a 3aKOHOJITABCTBOM YKpaiHU.

Kab6iner MinictpiB Ykpainu Tta JlepkeHepro-
e(heKTUBHOCTI MPAIIOBATIN HAJ PO3POOICHHIM Mif-
3aKOHHHX HOPMATHBHO-TIPABOBUX aKTiB [UIS TIOBHO-
LIHHOTO 3alyCKy PpUHKY 3€lleHUX oOmirarii,
30KpeMa TIOPSIIKY BiIOOpPY Ta CyMpPOBOKCHHS
MIPOEKTIB €KOJIOTIYHOTO CIIPSIMYBAHHS, Ki (hiHAHCY-
FOTBCS 32 KOIIITH JICPKABHOTO 1 MICIIEBUX OFO/IXKETIB,
Ta miA0OpOM MYHIIMNANITETIB A peajizarii mi-
JIOTHHX TIPOEKTIB 3 BUITYCKY 3eJCHNX oOirarii'’.

HarionanbHa KOMicCisl 3 IIHHUX nanepiB Ta GoH-
JIOBOTO PHHKY CXBAJIWJIa PEKOMEHJIAII 100 pealti-
3amii a0o (QiHaHCYBaHHS MPOEKTIB EKOJIOTTYHOTO
CTpSIMYBaHHS IIISIXOM €MICIT 3elleHHX oOmiramii
(mami — Pexomenmarii)'s. Tlonoxenuss Pexomena-
i 3aKPITUTIOIOTH KIIFOYOBI O3HAKH MOJIEI 3€JICHUX
oOirarriii, 3anpoBakeHoi B YKpaiHi, a came: Biamo-
BIJTHICTh TIPOEKTY, MiJ SIKHMH 3aJy4aloThCsl KOIITH
LUISIXOM eMicii 3eeHuX oOMiralii, Mib>KHapOJHO BH-
3HaHIM TaKCOHOMIi, IITbOBE BUKOPUCTAHHS HAIXO-
JOKEHB BiJl pO3MIIIIEHHS 3eJIeHUX 00Iirailii, 3BiTHICTh
€MITEHTA PO BIUIMB ITUX MPOEKTIB HA JOBKLILIS, 3a-
Jy4eHHS EMITEHTOM 3O0BHIIIHBOTO HE3aJIEKHOTO

17" JlepxaBHe areHTCTBO 3 eHeproed)eKTHBHOCTI Ta eHeprosbepe-
JKeHHs1 YKpain, «/lepkeHeproe(heKTHBHOCTI NPAIOE Hal BIOPHHHIM
3aKOHOZIABCTBOM IIOJI0 3EJICHUX OOJIraIliif Ta IiJIr0TOBKOIO MEpIINX
MIOTHUX TPOeKTiB», 12 munus 2021, https://www.kmu.gov.ua/news/
derzhenergoefektivnosti-pracyuye-nad-vtorinnim-zakonodavstvom-
shchodo-zelenih-obligacij-ta-pidgotovkoyu-pershih-pilotnih-proektiv.

'8 HarjionaneHa Komicis 3 wiHHEX manepiB Ta (OHIOBOrO
puHKy, [Ipo cxeanenns Pexomenoayiii ujodo peanizayii abo ¢hinan-
CYBAHHS NPOEKMIE EKONOTUHO20 CHPAMYSANHS WIIAXOM eMicii 3ele-
Hux obaicayit, Pimenns 493, yxpaneno 7 nunas 2021, https://www.
nssme.gov.ua/document/?id=12423398.

KOHTpoJepa (Bepudikaropa), HassBHICTh Y eMiTECHTa
BJIACHOT MOJITHKH IOJI0 3eNIeHUX oOmiramii'®. 3Ba-
JKaro4YM Ha Te, 1110 PekoMeH alii MaroTh O3HAKH Pery-
JBITOPHOI'O CTaHAapTy, BUKOHAHHA SIKOT'O JO3BOJIMTh
o0iraIism, ki pO3MIILYIOThCS EMITCHTaAMH, BBaXKa-
THCS 3€JICHUMU OOMIrauisiMu y pasi X po3MilllCHHS
B YKpaiHi*’, 101aTKOBOTO AOCIIKEHHS ITOTPe0yIOTh
Miclie Ta posib PexoMenaaniii y MmexaHiaMi mpaBoBOTO
pEryITOBaHHS 3eJICHUX OOiramiu.

Takoxx HanionambHuil 6aHk VYkpaiHum HpuifHSAB
Ta onpwitonHuB 25 mucronana 2021 poKy MOMITHKY
IIOJI0 PO3BUTKY CTajoro (piHaHCcyBaHHS Ha Tepion
110 2025 poky?*!, B sIKiii 3HAYHy yBary MpuaiiieHO poit
Ta MICLIIO 3eeHNX oomiramiil y ¢popmyBaHHi MaiiOyT-
HBOTO JIaHAAadTy cTasoro (hiHAaHCYBaHHS B YKpaiHi.
VYnepuie Ha piBHI O(IIIHHOTO JOKyMEHTa OpraHy
JepkaBHOl By HarionaneHuM OaHKOM YKpaiHu
PO3IISIHYTO 3eNieHi oOmiraiii B KOHTEKCTI CTajoro
PO3BHTKY Ta CTaJIOro (piHaHCYyBaHHs. [lomiTHKa 1010
PO3BUTKY cTaJIOr0 (hiHAHCYBaHHS BCTAHOBIIIOE BUMO-
TH JIO OIIIHKHU Ta Bi0OOpy NMPOEKTIB JuIs piHaHCYBaH-
Hsl 3 ypaxyBaHHSM IXHBOI POJIi B CTAIOMY PO3BUTKY
Ta PO3KPUTTS (PIHAHCOBUMH YCTaHOBaMH iH(OpMaIIii
Ipo CTanMii XapakTep iXHbOI AisutbHOCTI. Ha Hamry
IYMKY, IPUAHSTTS TOTITHKH MIOZ0 PO3BUTKY CTaJO-
ro (iHaHcyBaHHs CBIIYUTH Tpo Te, Mo HarioHass-
HUM OaHK YkpaiHu Oyie Hajaml 3IiHCHIOBAaTH pery-
JISITOPHUM BIUIMB Ha IIPABOBE PETYIIIOBAHHS 3€JIEHUX
oOirariit B YkpaiHi uepes perytoBaHHs JisIbHOCTI
(hIHAHCOBHX yCTaHOB.

23 mortoro 2022 poky Kabinet MinicTpiB Ykpa-
inu cxBanuB KoHIIEMIIiI0 3ampoBaKEHHS Ta PO3-
BUTKY PUHKY 3eJICHUX oOJiramiii B YkpaiHi (ram —
Kowurterist pusKy 3eienux oomirairii)??. Koureriris
PUHKY 3€JICHHX OOJIiraiiidi BU3HAUA€E IJIaH 3aXOJIiB,
CIPSIMOBAaHUX HAa CTBOPEHHS IEPEIyMOB ISl PO3-
BUTKY PHWHKY 3€JICHHUX OOJIramii Ta ITiJIBUIICHHS
HOro iHBECTUIIHHOI MPUBAOIMBOCTI, SIKI mependa-
YaroTh NPUHHATTS HOPMAaTHBHO-TIPABOBUX aKTIiB
II0/I0 BCTAHOBJICHHSI TAKCOHOMIi, 30KpeMa METPHKH
MIPOEKTIB €KOJIOTIYHOTO CIPSIMYBaHHS BiIOBITHO

19 HamioHanpHa KoMicisi 3 IIHHHX mamepiB Ta (OHIOBOTO
puHKy, «KoMmicist cxBaimiia pekoMeHAamil 00 PO3BUTKY 3€IEHUX
obmiramiid B Ykpaini», 9 nunusa 2021, https://www.nssmc.gov.ua/
komisiia-skhvalyla-rekomendatsii-shchodo-rozvytku-zelenykh-
oblihatsii-v-ukraini.

20 Anppiit OneHrok, «J{o npoGiieMu IpaBoBOrO PEryJIFOBaHHS 3e-
neHux oOmiratiit B Yipaiti, y Cyuacki 6ukiuku npusamuozo npasa
6 ymosax siuny (Knis: Hanionansauit yaipepenrer «Kueso-Morniss-
chKa akazgeMisi», 2024), 74-80, https://ekmair.ukma.edu.ua/server/api/
core/bitstreams/1618f2bf-17a8-4bbf-8c5d-c6fe6 1e4ff2c/content.

2! Hamionanpuuit 6ank Ykpainu, «llomitinka HamionansHoro
6aHKy YKpaiHH LIOZ0 PO3BUTKY CTaJoro (iHaHCYBaHHS Ha HEPiox
1o 2025 poky», 21 mucronana 2021, https://bank.gov.ua/ua/files/
IfTnWjOvMmYMCHE.

22 Kabiner MinictpiB VYkpaiuu, [Ipo cxeanenns Konyenyii
3anpo6aoddIcents Mma Po3GUIMKY PUHKY 3elenux obnieayitl 6 Yxpaini,
Posnopsipkenns 175-p, yxsaneno 23 motoro 2022, https://zakon.
rada.gov.ua/laws/show/175-2022-p#Text.
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JI0 MIXKHAPOJHHUX KPUTEPIiB Ta CTaHJAPTIB, 3ampo-
Ba/DKEHHS HAI[lOHAJbHUX HOPMATHBIB 1 MpaBuII
IO/I0 PO3KPUTTS TH(POPMAIlii EeMITCHTaMHU 3eJICHUX
oOmiramiif, cTaHmapTiB 3BITHOCTI BCTAaHOBJICHHS
PSKMMY aKpeauTalii 30BHINIHIX BepUQIKATOPIB
Ta OILIHIOBAYIB 3€JICHUX OOMirarii, 3arpoBaKeHHs
CTUMYIIIB JIJISl PO3BUTKY PHHKY 3€JICHHUX OOJIrarlii,
MiATOTOBKK /10 3alpOBaJUKEHHS CEK IOpUTH3aIl
Ta BU3HAYEHHS BUIB 3a0€3leUYeHHs 3eJIEHUX 00i-
rauii, siki BpaxoByIOTh ixHi ocobnuBocTi. [Ipuitasr-
T KoHnenmii puHKY 3eJeHuX oOmirariiii miarsep-
JDKy€ TparHeHHs YKpaiHu B PO3BUTKY PHHKY
3eJIeHUX O0Iiraliii®> Ta € BaKJIMBUM KPOKOM Y PO3-
BUTKY IIPABOBOTO PETYIIOBAHHS 3€JEHUX OOirartiif
B YKpaiHi.

[licns moBHOMacmITaOHOrO BTOprHEHHs Pocii
B YKpaiHy OpoLec CTaHOBJIEHHS MPaBOBOTO pery-
JIIOBAHHS 3€JICHUX OOJiraniii He MpPU3yNMHHUBCS.
HamionanpHa KoMicisl 3 IHHKX MarepiB Ta GOHI0-
BOTO PUHKY HalpaloBajia Ta CXBaJWia [0JaTKOBI
peKOoMeHamii  MmoJ0  MJATOTOBKK  3BITHOCTI
PO BIJIMB Ha AOBKULISL MPOEKTIB EKOJIOTIYHOTO
CIPSIMYBaHHS, SIKi TOBHICTIO 200 4acTKOBO (hiHaH-
CYIOThCSI Ta/ab0 pe(iHaHCYIOThCS KOIITaMH, BUPY-
YEHHMH BiJl PO3MIIIEHHS 3€JeHHMX oOJiramiin’,
Ta MO0 BiAOOPY MPOEKTIB €KOJIOTIYHOTO CIIPSMY-
BaHHS JUIS 1X TOBHOTO a00 4acTKOBOTO (hiHAHCY-
BaHHS Ta/a00 pediHaHCYBaHHS KOIITaMU, BUpyUe-
HUMH BiIl pO3MIIIEHHS 3eJIeHuX oOuiramin®.
3a3HadeHi peKOMEeH/1allii, 30KpeMa, BCTAHOBIIOIOTh
BHMOTH Ta KPUTEpii, SKUM IOBHHHI BiJIIOBIIATH
MPOEKTH EKOJIOTIYHOTO CHPSIMYBAHHS ISl TOTO,
o0 YMOXIIMBHTH 1X (piHAHCYBaHHS 3a PaxyHOK
KOIITIB, 3aJIy4€HUX BiJi PO3MIILEHHS 3€IeHUX 00-
niraniid B Ykpaini. HeBnoB3i Takox 04iKyeMo Tpuii-
Attt KaGinetom MiHicTpiB YKpaiHu HOPSIKY
B110OpY Ta CYNPOBOKEHHS MIPOEKTIB €KOJIOTIYHO-
TO CIpSIMyBaHHS, SIKi (piHAHCYIOTbCSA 3@ KOIITH
JIep’KaBHOTO 1 MiclieBUX OrokeTiB. OTxe, Ipoliec
CTAHOBJICHHSI MPABOBOTO PETYIIOBAHHS 3EJICHUX
oOiraIiii TpuUBae.

» Haramis Tpymikina, «3emeni o6miramii sIK iHCTpyMEHT
cTayoro (GpiHaHCYBaHHs HALlIOHAIBEHOT EKOHOMIKH YKpaiHH y paMKax
peamizanii 3eneHoi TakcoHomii €C», y Collection of Scientific
Papers «AOI'OXy (Paris, France, July 8, 2022), 22-26, https://doi.
org/10.36074/10ogos-08.07.2022.003.

% HauioHaibHa KOMICis 3 WiHHMX mamnepiB Ta ()OHIOBOIO
PpuHKY, [Ipo cxeanenns Pexomenoayiil w000 nid2omosku 36imuHocni
npo 6nau6 Ha O06KILISA NPOEKMIE eKONOIYH020 CNPAMYBAHHS,
AKI NOBHICMIO ab0 4acmro6o Qinancyromocs ma/abo peginancy-
10MbCsl KOWMamu, wo upyueni 6i0 po3miujents 3enenux oonieayii,
Pittenns 157, yxsaneHo 7 motoro 2024, https:/www.nssmc.gov.ua/
document/?id=15507520.

»> HamioHanbHa KOMICisl 3 IIHHHX mamepiB Ta (OHIOBOTO
puHKY, [Ipo cxeanenns Pexomenoayiil ujo0o 6i060py npockmis exo-
N102IUH020 CNPAMYBAHHA 0151 IX NOBHO20 A0 YACMKO8020 (DIHANCY-
6anHs ma/abo pedinancy8ants KOWmMamu, wo euUpyyeHi 6i0 pomi-
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BucHoBkn

[HimifoBaHHS 3alPOBA/KCHHS NPAaBOBOTO peETy-
JIIOBaHHS 3€JIeHUX o0iranii B Ykpaini TiCHO OB’ -
3aHe 3 HEOOXIIHICTIO BUKOHAHHS YMHHUX MIKHAa-
POAHO-TIPAaBOBUX 3000B’s3aHb Yy c¢epi CTanoro
PO3BUTKY Ta 3€JCHOI CKOHOMIKH 1 HEOOXIJTHICTIO
3aly4yeHHs 3HAYHUX OOCSTiB (piHAHCYBaHHS IS
peatizaiii BiIMOBITHUX 1HBECTHUIIIMHNX MTPOEKTIB.

[Meprri KOHIENTYyalbHI HAIPAIIOBAHHS IOAO
MIPABOBOTO PETYIIOBAHHS 3€JCHHUX oOmirariii O0ysio
peai3oBaHO B MEXaxX MPOEKTIB TEXHIYHOI JOIIOMO-
T 3a yyacTio JlepeHeproeeKTuBHOCTI Ta MiJKHa-
POJTHUX OpraHi3aIlii.

OdoiniitHnit HOpMOTBOpUMH TIpoliec Y cdepi npa-
BOBOTO PETyJIIOBAaHHS 3€JICHUX OOJIraIiii po3rmouas-
cs1 6 uepBHs 2018 poky 3 TuIaHy 3aXojiB 3 peaizarii
etary «PedopMyBaHHS €HEPreTUYHOTO CEKTOPY (10
2020 poky)» Eneprermunoi crparerii Ykpainu Ha
niepiox 10 2035 poky «besrieka, eHeproe(heKTHBHICTS,
KOHKYPEHTOCIPOMOKHICTEY, JI€ BIIEpIIIC BUKOPUCTA-
HO TEPMIH «3eJIeH1 o0mirarfii».

[TapmamenTcpka poOOTa HaX 3aKOHOAABINM
oopMIICHHSIM TPABOBOTO PETYJIIOBAHHS 3CICHHUX
oOmirarii po3novanack y BepecHi 2018 poky, ko
OyJI0 3apeecTpoBaHO MEPIIHIA 3aKOHOIPOEKT, KU
MICTHB TIOJIOKEHHS, TOKJIMKAHI BPETYIIOBATH ITH-
TaHHS PO3MINICHHSI 3€JICHUX OOiraiii eMiTeHTaMu
B YKpaiHi, i 3aBepmmiack y yepBHi 2020 poky, Koy
OyJ10 MPUIHATO HOBY pelakiito 3aKOHYy PO PUHKU
karmitairy. Came 3 HaOyTTSIM YHMHHOCTI HOBOIO pe-
JaKiiero 3akoHy MPO PUHKM Kamitany 16 ceprnHs
2020 poxy mOB’s3yIOTh TOSIBY IIPABOBOTO PETYITIO-
BaHHJ 3€JICHUX oOJiraiiii B Ykpaini.

CraHOM Ha 9ac MPOBEACHHS I[LOTO JOCIIKCHHS
[IPaBOBE PErYIIOBaHHS 3€IeHUX o0mirauiil B Ykpai-
Hi miepeOyBae Ha eTari HampalfoBaHHsS IPOEKTIB
MiA3aKOHHUX HOPMAaTHBHO-NPABOBUX aKTiB, sKi O
JIAJIA 3MOTY TPOBECTH TIEPIINi MIIOTHI PO3MILIICHHS
3eJIeHUX OOJIirariii 3a 3aKOHOAaBCTBOM YKpaiHU.

KiroqoBuMH TEHICHIIISIME CTAaHOBIICHHS MIPABO-
BOTO PETYJIOBaHHS 3€JCHUX OOiiramiii B Ykpaini
€ TaKi:

1) mocuieHHs BIUIMBY 3aKOHOIABCTBA €BpO-
niefickkoro Coro3y y cdepi peryinroBaHHs 3eIEHUX
oomirarii;

2) iHTerpallis MPaBOBOTO PETYIIOBaHHS 3elie-
HUX oOIiramiii y npaBoOBe PEryIIOBaHHS CTajoro
(diHaHCYBaHHSA K YaCTHUHM 1 IIJIOTO;

3) BHOpOBAKEHHS HaHKpalmux MiKHAPOIHUX
CTaHJapTIB 1 NMPaKTUK IMPABOBOTO PETYIHOBAaHHS
3eNIeHUX O0JIiraniid y 3aKOHOJIaBCTBO YKpaiHu;

4) IMHAMIYHICTH OHOBJIICHHS 3 YpaxyBaHHSIM
MaiOyTHBOTO JIOCBI/Iy PO3MINICHb 3€JIEHUX 00Iira-
i 3 METOI aJanTailii MPaBOBOTO PETYITIOBAHHS
JUISL 33JIOBOJICHHSI TIOTPE0 EMITEHTIB Ta IHBECTOPIB,
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a TaKOXX YCYHEHHS PU3HKIB, ITOB’SI3aHUX 13 HEMpPO-
30piCTIO 200 HEIIBOBUM BHUKOPUCTAHHSIM 3aiyde-
HOTO (hiHAHCYBaHHS.

MepcnexTuBn mompaabmmx po3Binok. [Iposene-
HE JIOCITIIKEHHS 1ICTOPUKO-TIPABOBHX aCIEKTiB CTAHOB-
JICHHS. TIPABOBOTO PEryIIOBAHHS 3€JICHUX oOiramiii

B YKpaiHi CTBOPIOE MMiIBAJTHU IS TOJAIBIINX PO3BI-
JIOK, 30KpeMa JOCII/DKCHHSI MEPCICKTHB PO3BHTKY
MPABOBOTO PETYITFOBAHHS 3EJICHUX OOJIraIliid SIK 4acTH-
HU MPABOBOTO PETY/IIOBAHHS CTAJIOr0 (piHAHCYBAHHS,
a TaKO)K BU3HAYEHHS MICIlSI 3eJIeHUX OOiramiil y cuc-
TeMi o0miraniif cTagoro po3BHUTKY.
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Andriy Olenyuk

DEVELOPMENT OF LEGAL REGULATION OF GREEN BONDS IN UKRAINE

Abstract

This article describes the historical and legal aspects of the formation and development of the legal
regulation of green bonds in Ukraine. The author analysed the prerequisites for the emergence of the need
for the legal regulation of legal relations related to the placement of green bonds by issuers. It is asserted
that the initiative to introduce the legal regulation of green bonds in Ukraine was driven by the need to
comply with Ukraine’s commitments under international law in the field of sustainable development and the
green economy, as well as the need to attract significant financing for investment projects. The author
reviewed the official legislative acts that form the basis for the introduction of the legal regulation of green
bonds in Ukraine from September 2018 to August 2020. The draft normative and legal acts that preceded
the legislative forms of green bond regulation and the need for further development at the level of by-laws
have been analysed. The peculiarities of the formation and development of the legal regulation of green
bonds in Ukraine have been identified. It is stated that the first concept of green bond regulation in Ukraine
was developed within technical assistance projects involving the State Agency on Energy Efficiency and
Energy Saving of Ukraine and international organizations. The key trends in the development of green bond
regulation, considering the peculiarities of its formation and development in Ukraine, have been highlighted.
Such trends, among others, include the increasing influence of the EU acquis communautaire on green
bonds, the integration of green bond regulation into the broader framework of sustainable finance, and
continuous regulatory updates based on the experience of future offerings. It is stressed that the development
of green bond regulation in Ukraine should align with the best international standards and practices. The
article identifies prospective directions for further research in green bond regulation, which may include
analysing its development within sustainable finance and the determining its place within the broader system
of sustainable bonds.
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BUKOPUCTAHHS BIPTYAJIBHUX AKTHUBIB
3A 1OTOBOPAMMU MIHU

Pozensanymo numanmnsa suxopucmanms GipmyanHux akmusié sk npeomema 002080pi6 MiHu, 3a AKUMU
8ipMyanvhi akmueu nionsieaiomsv 0OMIHY HA MOoeapu, pobomu ma NOCAyeU MAmepiaibHo20 C8Imy, uepes
NpU3My NPUBAMHO-NPABOBOT NPUPOOU 002080pY MIHU, NONONCEHb 3AKOHOOABCMEA, A MAKONC OCMAHHIX
3aKOHO0A8UUX THIYIamue y cepi pecyno8anHs GiPMyanbHUX aKmusis.

Ilposedeno ymuigepcanvhe YUBLIbHO-NPABOBE OOCHIONCEHHSI CHOCOBHO BUKOPUCHAHHS GIPMYANbHUX
aKmueie sk npeomema 002080pie MiHu Yuepe3 NPU3MY HOXOOAHCEHHS Md YUBLTLbHO-NPABOBOT CYMHOCHII 3a3HAYe-
HUX 002060pI8, noNodceHsb L{usinbrozo kooexcy Yrpainu, a maxooic ixnboi ekoHOMIUHOT npupoou 6 acnekmi
301liCHen s onepayill 00Mminy. AHaniz 6a3yemvbcsi Ha NPAYsX GIMYUSHAHUX HAYKOBYIE, NOLONCEHHIX 3AKOHY
Yrpainu «Ilpo éipmyanvui akmueuy 6io 17.02.2022 Ne 2074-1X, [{usinbrhoeo kodexcy Yrpainu ma ocman-
HIX 3AKOHONPOEKMAX, CHPAMOBAHUX HA 8Pe2YIOSANHA PUHKY 8ipnmyanvHux akmuegie. Kpim mozo, asmop
BUKOPUCTNAB NPAYl 3aKOPOOHHUX (axieyis, sKi 00CTIONCYSANU NPABOBY NPUPOOY GIPMYATLHUX AKMUGIE,
a maxoxc nonoxcenns Pecnamenmy (€C) 2023/1114, saxuil € nepwum y ceimi KOMIAEKCHUM AKMOM, U0
pe2yioe BIOHOCUHU Y cqhepi BIPMYANTbHUX aAKMUBLS.

3acanom ecmanosneno, wo pe2ynoeants 6iOHOCUH Y chepi 8ipMyanvHUX akmueie nepebdysae Ha emani
Gopmyeanns y gimuusHanit npasogit cucmemi. Lle 3ymosneno bazamoema YuHHUKAMY, 30KpEeMA HOBU3HOIO
CYymMHOCMI GIPMYATbHUX AKIMUBIE Y NPABOBOMY KOHMEKCMI, SIKA wje 6I0HOCHO HedaBHO bYla HegiooMa 10pu-
Ouynin nayyi. Ilepwi Kpoxu 3aK0HO0ABYS 3 BU3HAYEHHS CNOCODI8 BUKOPUCMAHHS GIDMYANbHUX AKMUBIE
HA 3aKOHO0AB8HUOMY PIGHI He YCYHYIU 6a2ambox npo2aiuH I CMEOPUuil NIYMAaHuty 6 3aCmoCy8anti 610n06io-
HUX NON0JICeHb. K HACTIOOK, NUMAHHS BUKOPUCTIANHS GIPMYATbHUX AKMUBIE K NpeomMema 002080py MiHu
00ci He 8pe2yb08ANO HANEHCHUM YUHOM | HEOOCAMHbLO BUSHAYEHO HA 3AKOHOOAGUOMY DIGHI.

Y cmammi oxpecieno npobnemamuxy uKOpUCMAanHs GIPMYATbHUX AKMUGIE K NpeomMema 002080py
MiHU 3 02150y Ha iXHIO exonomiuHy npupody. Cihopmosano apeymenmosani 6UCHOGKU Md pPeKoMeHOayii
w000 800CKOHALEHHSI OKPEMUX NOJIOHCEHb 3AKOHOOABCMEA, AKI OONOMONCYMb YCYHYMU HEY3200HCEHOC
6 NIOX00ax w000 GUKOPUCIMAHHS GIPIMYATbHUX AKMUBLS K Npeomema 00MIHY 3 02150y K HA YUGLIICIMUYHULL
acnexkm, max i Ha eKOHOMIYHUL ananiz npaea. Ha ocHosi ananizy nonoscendb 3akonooagcmea Yxpaiuu,
Pecnamenmy (€C) 2023/1114, a maxodxc npayb npogiOHUX 3AKOPOOHHUX (Paxieyie, siKi OOCHIONCYIOMb
NUMAHHS NPUPOOU MA NOXOOHCEHHSL BIPNTYANbHUX AKMUBIE, Y CIMAmMmi 008€0eHO, WO BIPMYAlbHI aKMueu
MOodACYmb Oymu npeoMemom 0020680Pié MiHU, 3a AKUMU GIPMYATbHI AKMUSU NIOA2a0mb 0OMIHY HA MO8ap,
PodOmMU Ma NOCIYeU MAMePianbHO20 CIMY.

Kurouosi ciioBa: 10roBipHi 3000B’s13aHHS, JOTOBIP MiHH, BIPTYaJIbHAN aKTHB, KPHUITTOBAJIOTA.

Beryn. BipryanbHi akTHBU BXKE TOHAJ JCCSTH-
JITTS ICHYIOTh Y IU(PPOBOMY TPOCTOPI BHACIIJOK
0e3mepepBHOrO PO3BUTKY TEXHOJIOTiil Ta 3ampoBa-
JOKEHHST HOBITHIX KOHIICTIIIIH. 3 TUTMHOM Yacy BIpTY-
JIbHI aKTUBH TPaHC(OPMYIOThCS 3 1HHOBaLIHHHX
(heHOMEHIB y OUTBIN BII3HABaHI Ta BUKOPHUCTOBYBaH1
eJIEMEHTH €KOHOMIYHOI B3aeMoxii. Bike cporomHi
MOYKHa KOHCTATyBaTH KOMILUICKCHY IHTETpallito Bip-
TyaJIbHUX aKTHBIB y BCi C(epH JIOACHKOI >KUTTEMI-
SUTBHOCTI, 110 3yMOBITIOE HOBI CYCITITBHO-CKOHOMIYHI
BIJTHOCHHHM, HEBIIOMi paHillle OpPUINYHIA HayIli.
[IpoTte HIHI BOHU IPUBEPTAIOTH JIe/Iali OLIbIIIE yBaru
3 00Ky Oi3HeCy, TPOMa/ISH Ta JIEPKABHUX IHCTUTYIIIH.

© Casuenxo €. 10., 2024

Bunrkae norpeba BU3HAUYUTH IOPUIAMIHY Ta SKOHO-
MIYHY PHPOJTY BIPTYaJIbHUX aKTUBIB, a TAKOXK 320€3-
MEYUTH HOPMATHUBHO-TIPABOBE PETYIIIOBAHHS BiITHO-
CHH, TIOB’I3aHMX 3 00IrOM I[MX aKTHBIB.

Ha nymky I. Crninenuk ta M. Ilantoxa, BUKOpH-
CTaHHS KPHIITOAKTHBIB «CIPHSIE MPUCKOPEHHIO
TUIATEXIB, JOCTYITY 710 (hiHAHCOBUX PECypciB, 3poc-
TaHHIO JIIOBOT aKTHBHOCTI, BIAKPUTTIO HOBHX MOX-
JMBOCTEH 115 GizHecy»'. Y bOMY KOHTEKCTI UM HE

! Ipuna Croinpauk i Muxona ITamiox, «Byxranrepcbkuii 00K
B yMoOBax LH(POBOI EKOHOMIKW», [Hcmumym 6yxeanmepcuko2o
001iKY, KOHMPONL Ma anaiiz 8 ymosax noovanizayii 1-2 (2019): 90,
https://doi.org/10.35774/ib02019.01.083.



Casuenko €. }O. BUKOpHCTaHHS BipTyalbHUX aKTHBIB 3a JOTOBOPAMH MiHH 67

HANCKIAHIIIUM, TPOTe HAI3BUYAHHO BaXKITUBUM
Ta aKTyaJIbHUM, € MUTaHHS MOXKJIMBUX CIIOCOOIB BU-
KOPHCTaHHS BIPTYaJIbHUX aKTHBIB, SIKE JaCTh 3MOTY
PO3KPUTH €KOHOMIUHY TPHPOY BipTyaldbHUX AKTH-
BiB 1, SIK HACITIIOK, TOOY/TyBaTH SIKICHY ITPAaBOBY 0a3y.

SIk 3a3nauae P. Malijanuk, cbOroaHi B a0COJIOT-
HIil OUTBIIOCTI KpaTH KPUIITOBAIIOTY KBaTI(PIKYOTh
SIK HeMaTepiaJbHUM akTuB abo ToBap, HalvacTiie
BOHA HE € 3aKOHHUM IIJIaTIHKHUM 3aco0oM. Onepartii
3 KPUOTOBAJIIOTOIO TPHUPIBHIOIOTH 0 OapTepHHUX
ornepariii (Benuka bpuranis, kpaian €C, ABcTpa-
nist, Kanaga, CIIA, Snonis)?.

3Bakaroun Ha 0Oe33arepeuHy MOXKIIMBICTH 000-
POTY BipTyalbHUX aKTHBIB y HIU(POBOMY CEPEIOBU-
11 Ta BUKOPUCTAHHS SIK IJIATIHOTO 3ac00y B YKpa-
{Hi e oiniiHOT BaIOTH, 38 BAHATKOM BUTIAJIKIB,
nepe0aueHuX 3aKOHOJABCTBOM, HANOIIBII aKTy-
QIBHUM 1 CYyNEpewIMBUM 3aJIHIIA€ThCS MMUTAHHS
BUKOPHCTAHHS BIpTyaJbHUX aKTUBIB SIK MpeAMETa
JIOTOBOPY MIHH MiJ 4ac OOMiHY iX Ha «peajbHi»
TOBapH, pOOOTH Ta MOCTYTH.

3 omusimy Ha 3a3Ha4Y€He, aBTOP PO3IVISIHYB MUTAH-
HS BUKOPUCTAHHS BIPTyaJIbHUX AaKTUBIB T 4Yac
YKJIaJICHHSI IOTOBOPIB MiHU Yepe3 NPU3MY iX IUBLIb-
HO-TIPaBOBOi TIPUPOIH, TOJOKEHb 3aKOHOIABCTBA
Ta OCTAHHIX 3aKOHOAABUMX IHINIATUB y cepi pery-
JIIOBaHHS BIPTYaJIbHUX aKTHBIB. TakoX IpoaHaizo-
BaHO EKOHOMIUHY MNPUPOAY BIPTyaIbHUX AaKTUBIB
B aCIIEKTI iX BUKOPHUCTAHHS 3a JOTOBOpaMH OOMiHY,
10 JIa€ 3MOTY TIPOBECTH BCeOIUHE AOCTIKEHHs, Oe-
PYYH JI0 YBard sIK IMBUTICTUYIHUM aCIEKT, TaK 1 €Ko-
HOMIYHHI aHaNi3 MpaBa. 3aCTOCOBAHO SIK 3arajbHO-
HAyKOBI, TaK 1 CrieIiaJibHi METOIH J0CITIPKCHHSI.

PerymioBanHus BigHOCHH y cdepi BipTyadbHUX
aKTHBIB MepeOyBae Ha eTarll CTAHOBIICHHS Y BITUH3-
HsHIN npaBoBiil cucremi. lle 3ymoBneHo GaratbMa
YHMHHUKAMH, 30KpeMa 0araTOrpaHHICTIO Ta HOBH3-
HOIO CYTHOCTI BIpTyaJbHHX aKTHBIB Y HPaBOBOMY
KOHTEKCTI, sika TIOPIBHSHO HEIaBHO Oyiia HeBijoma
opuauuHii Haymi. [lepini Kpoku 3aKOHOIABIIA 3 BU-
3HAUCHHs CIMOCOOIB BHKOPHCTaHHS BipTyaJbHUX
AKTHBIB Ha 3aKOHOJIABYOMY PiBHI HE YCYHYIH OaraTrbox
MPOTAIMH 1 CTBOPHJIM TUTyTAHHHY B 3aCTOCYBaHHI
BIJMOBIIHUX TOJOKEHb. SIK HACHIIOK, NHUTaHHS
BUKOPHCTAHHS BIPTyaJbHUX aKTHBIB SK IpeaMeTa
JIOTOBOPY MIHH JIOCI HAJEXKHO HE BPETYIHOBAHO Ta
HEJIOCTaTHRO BHM3HAUCHO Ha 3aKOHOIABUOMY PIBHI.
ba 6inbie, eekT HOBU3HH, KOMITJIEKCHOCTI Ta 3aKO0-
HOJABUYOi HEBM3HAYEHOCTI MaB BIUIMB 1 B IUIOLIMHI
HAYKOBUX JOCII/KEHb 3 TIOPYIICHOTO MUTAHHS.

> Poman Maiinanuk, «{ippoBa pid: MOHATTS Ta paBoBa MpH-
pona», y Akmyanvri npobiemu inmenekmyaibHo20, iHghopmayiiHo-
2o, IT ma Inmepnem npasa (JIbBiB: JIbBIBCKHI HALlIOHANBHUH YHi-
BepcuteT iMeHi IBana ®panka, 2022), 174, https://law.Inu.edu.ua/
wp-content/uploads/2022/11/Zbirnyk.pdf#page=173.

BiTuu3HsHI HAyKOBIlI AaKTHBHO JOCIIIKYIOTh
MUTaHHS [UBUIBHO-TIPABOBOi Ta €KOHOMIYHOI MpH-
PO BipTyaJIbHUX aKTHBIB, & TAKOK BUKOPUCTAHHS
KPUNTOBAIIOT SIK 3aco0y miarexy. [Ipore mpobie-
MaTHUKy BHKOPHCTaHHS JOTOBOPIB MiHH, 32 SKUMH
BipTyanbHi aKTUBH OOMiHIOIOTECSI HA TOBapH, podo-
TH Ta TOCIYTH MaTepiaIbHOTO CBITY, KA BUHHKJIA
y 3B’S3Ky i3 CTAHOBJCHHSIM 3aKOHOJABYOI Oasu
B YKpaiHi, 10Ci KOMIUIEKCHO HE JIOCIIKEHO.

Taknili BUCHOBOK MOXHA 3poOWTH Ha MiJcTaBi
aHaJli3y YMCIICHHUX BITYM3HSHHUX Ipailb. 30Kpema,
B. Jloroiiga, JI. Morun, K. Hekit, C. I'puuaii,
P. Maiinanuk, B. Ckpunauk, O. Kyzs, A. OBuapeHko,
O. Omutpuk, P. Camcin, A. Cuinuenko, C. Curin-
yeHko, C. YaruisH Ta iHIII HAyKOBII, SIKi BUBYAIOTh
po0ieMu, MoB’A3aHi 3 HUBLIBHO-TIPABOBOIO MPHUPO-
JIOF0 ICHYBaHHS Ta OOIry BIPTyaJlbHHX aKTHBIB,
HE TMPOBOAWIN KOMILUICKCHHUX JOCIIKEHb II[O/I0
BHUKOPHMCTaHHs BIPTYaJIbHUX aKTHBIB K MpeaMeTa
JIOTOBOPY MiHM B 3allpONOHOBAaHOMY B Liif CTarTi
KOHTEKCTi, TOOTO 3 ONISAY Ha TOJIOKCHHS 3aKOHY
VYkpainu «IIpo BipryansHi aktum» Bix 17.02.2022
Ne 2074-1X (mami — 3axon Ne 2074-1X)°, 3akony
Vkpaiau «Ilpo BHeceHHs 3MiH 0 LuBimBHOTO KO-
JIeKcy YKpaiHu II0JI0 PO3IIUPEHHS Koyia 00’€KTiB
uBineHEX mpas» Bix 10.08.2023 Ne 3320-IX*, sikum
(hakTHYHO peali3oBaHO TPOTMO3HUIII0, BUKIAJICHY
B Konueniii oHoBnenHs L{uBinbHOTO KOZIEKCY YKpa-
THH, III0 CTOCYETHCS PO3MIUPEHHS TIEPEITiKy 00’ €KTIB
IUBUIBHUX MPAB 32 PAXyHOK BKITFOUEHHS! KPUITOBA-
mroti’; crarti 715 IuBinmeHOro Komekcy YKpainu
(mami — LKVY)¢, Permamenty (€C) 2023/1114 €Bpo-
nieiicbkoro Ilapiamenty Ta Pamm Bim 31 TpaBHs
2023 p. npo pUHKU KPUNTOAKTUBIB (#ani — Perna-
meHT (€C) 2023/1114)7, 1110 € TIEPLIIMM Y CBITI KOMII-
JIEKCHUM HOPMAaTHBHO-IIPABOBUM aKTOM, IO pEry-
JIOE pPUHOK BIPTYaJbHUX aKTHBIB, a TaKOX
MOJIO’KEHHS MIPOEKTIB 3aKOHIB PO BHECEHHS 3MiH
1o [TomaTkoBOTO KOJIEKCY YKpaiHU Ta IHITUX 3aKOHO-
JIABYMX AKTiB YKpATHU 1010 BPETYIFOBAHHS 000POTY

3 BepxosHa Pana Ykpaiuu, [1po eipmyanvhi akmueu, 3akoH Ykpa-
fau 2074-1X, yxBaneno 17 mororo 2022 (3 OCTaHHIMH 3MiHAMH Ta
JonoBHeHHsMA), https://zakon.rada.gov.ua/laws/show/2074-20#Text.

4 Bepxosua Pana Ykpaiuu, IIpo énecenns amin 0o L{uginbrozo
Koodexcy YKpainu uo0o posuupenis Kkona 06 €Kmie yusiibHux npas,
3akoH Ykpainu 3320-1X, yxBaneno 10 ceprus 2023, https://zakon.
rada.gov.ua/laws/show/3320-20#Text.

5 Konyenyisn onoenennsa Lusinbrnozo kooexcy Yipainu (Kuis:
AptEk, 2020), 10, https:/pravo.ua/wp-content/uploads/2021/01/
Proekt-Koncepcii-onovlennja-Civilnogo-kodeksu-Ukraini.pdf.

¢ Bepxosna Pana Vkpaiuu, [usinenuii kooexc Yrpainu, Koxekc
Vkpainu 435-1V, yxBaneno 16 ciuns 2003, ct. 715, https://zakon.
rada.gov.ua/laws/show/435-15#Text.

7 European Parliament, Council of the European Union,
Regulation (EU) 2023/1114 of the European Parliament and of the
Council of 31 May 2023 on markets in crypto-assets, and amending
Regulations (EU) No 1093/2010 and (EU) No 1095/2010 and
Directives 2013/36/EU and (EU) 2019/1937, Text with EEA relevance,
May 31, 2023, https://eur-lex.europa.eu/eli/reg/2023/1114/0j.
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BIpTyallbHHX  akTHBIB B  YKpaini  Ne 10225
Bix 07.11.2023 (mami — TIpoexr Ne 10225)*
ta Ne 10225-1 Big 17.11.2023 (mami — Ilpoekr
Ne 10225-1)°. Omxe, Le JOCHIIKEHHS MOXHa 0e3
NepeOTBIIICHHS BBAXKATH YHIKATLHIM.

Oxpemoi yBaru 3aciIyroBy€ TaKkoXK IIMTaHHS CyJ10-
BOT IIPAKTHKH, TIOB’sI3aHE 3 PO3IISTHYTOFO B 111l CTATTI
npobnemarnkoo. He3Bakaroun Ha HasiBHICTH OKpe-
MHUX pIllIeHb YKPATHCBKHUX CY/IIB PI3HUX IHCTAHIIIH,
II0 CTOCYIOTHCS YKIIaJIGHHS JIOTOBOPIB, IPEIMETOM
SIKAX € oreparii 3 kpunroBamoramu'® ', morpi6HO
3ayBaXXUTH HAsIBHICTB JIMILIE OJHOTO PIIIEHHS CYAY,
OB’ SI3aHOTO 3 HASsIBHICTIO CIIOPY 3a IOTOBOPOM MiHH
00’€KTa MaTepiaIbHOTO CBITY HA BIPTyallbHI aKTUBH:
24 Oepesns 2016 p. JapHHUIBKUE paliOHHUE Cy
micta KueBa y cnpasi, 1110 cTocyBanachk 3000B’s13aH-
Hs riepenat Bitcoin B HaTypi 3a JIOTOBOPOM MiHH
KPUIITOBATIOTH HA POOOTH, BUPIIIUB, 1[0 HE MOXKE
3000B’s3aTH BINIOBIJa4a MepeaaTH MO3UBady pedi,
sIKI HE MAIOTh O3HAK MAaTepiaNbHOTO CBITY, Ta Ha Hiit
MiICTaB1 3a3HAUMB, 1110 MIO3UBAY HEMIPABUIBHO 00paB
Ccroci6 3aXUCTy MOpyIeHOro mpasa'?, PineHHs B i
crpasi Oyno yxBaieno y 2016 p. 1 crocyBanoch mnpa-
BOBIJTHOCHH, AKi BUHUKIH y 2015 p., TOX BOHO ode-
BHJIHO € 3aCTapiJiIiM, OCKIIbKH HE BPAaXOBY€E EBOJIO-
1i1 IMBUIBHUX B3a€MOBITHOCHH Y c(epi BipTyanbHUX
AKTHBIB, HOBHX IIJIXO/IB JICP)KaBHUX OpPTaHIB MO0
BUKOPHCTAHHS BipTyaJbHUX aKTUBIB Ta PEryiOBaH-
HSl pUHKY BIPTyaJIbHUX aKTHBIB, & TAKOXK 3aKOHO/IAB-
CTBa, MpuiiHATOrO B YKpaiui micns 2022 p. CraHoM
Ha ChOTOJIHI MOYKHA KOHCTATyBATH BiJICYyTHICTh aKTy-
JIBHUX CYIOBHUX PillICHb IIOJI0 TPABOMIPHOCTI yKJIa-
JICHHSI JIOTOBOPIB MiHH, 32 SIKUMH BIPTyaJIbHI aKTHBH
HiUIAraloTh 0OMiHy Ha TOBapu, poOOTH Ta MOCIYTH
MarepiabHOTO CBITY, 3 OIVISYy Ha 3alpONOHOBAHMIA
y Ii# CTATTi KOHTEKCT, 1110, CBOEIO YEPTOF0, MiICHITIOE
Ba)KJIBICTh IMPOBEJICHOTO JIOCITIIPKCHHSI.

OTxe, MpaBOBUI KOHTEKCT JTOCIIIKEHHS XapaK-
TEpU3YETHCS HEOCTaTHIM CTAHOM HOPMaTHBHO-TIpa-
BOBOT'O PETYJIOBaHHS, OCKUIbKY B 3aKOHOJaBYil 0a3i

8 IIpoexm 3arony npo enecennsi smin 0o [looamkoeo2o kooekcy
Vkpainu ma inwux 3akonodasuux akmis Yipainu ujooo spezyiio-
eannsi obopomy eipmyanbhux akmueié 6 Yxpaini, IIpoekT 3akoHy
10225, 3apeectpoBano 7 mucromana 2023, https:/itd.rada.gov.ua/
billlnfo/Bills/Card/43123.

° IIpoexm 3akony npo enecenns 3min 0o [lodamkogo2o kooekcy
Vpainu ma inwux 3axonodaguux axmie Ykpainu wooo epezymnio-
6anHss obopomy gipmyanvHux axmusié ¢ Ykpaini, IIpoekT 3akoHy
10225-1, 3apeectposano 17 ymcromana 2023, https://itd.rada.gov.
ua/billlnfo/Bills/Card/43232.

10 KuiBcbkuil anessiiituii cyx, [Ipo cmsenenns 6e3niocmagho
Habymux epowosux kowmis, 20 6epesns 2023, 381/3377/21, https://
reyestr.court.gov.ua/Review/109664436.

' KuiBcpkuit anemsiiiiauit cym, [Ipo eusnamns wneodiicnum
0ocoopy ma cmsenenns kowmis, 24 ciunst 2024, 757/36263/20-1,
https://reyestr.court.gov.ua/Review/102862431.

12 Tapuuubkuii paiionsnii ey micra Kuesa, [Ipo 3a606 sa3anns
nepedamu mosap 6 Hamypi, 24 6epesns 2016, 753/599/16-u, https://
reyestr.court.gov.ua/Review/56686444.

HasiBHI HEY3TOJKEHOCTI, Ta HAYKOBOI PO3POOKH,
OCKINTbKM Opakye HayKOBHX CTaTel Ta JUcepTalliii-
HUX JOCIIKEHb MIO0 BUKOPUCTAHHS BipTyaIbHHUX
AKTHUBIB SIK IIPEIMETA JOTOBOPY MiHH, 3a SIKMM BIpTy-
aJTbHI aKTHBH IMJISITal0Th 0OMIHY Ha TOBapH, pOOOTH
Ta MOCITYTH MaTepiaIbHOTO CBITY.

VY crarTi OKpecieHO MpodJaeMaTHKY, SKa 110-
Jsira€ B 3aCTOCYBaHHI 3aKOHOJABLIEM HOPMAaTHUB-
HUX 0OOMEXXeHb y YaCTHHI ChOMiil cTaTTi 4 3aKOoHY
Ne 2074-1X mon0 BUKOPUCTAHHS BipTyalbHUX
aKTHBIB K 00’€KTa JOTOBOPY MIHHM TPH 3JiHcC-
HEHHI OOMiHy BIpTyalbHHMX aKTHUBIB Ha TOBapH,
pobotu Ta mociayru. Ha nymKy aBTOpa, Taka mpa-
BOBa KOHCTPYKIIisl € HEBJIAJIOK0 3 OTIISIAY Ha 11 He-
BUIMOBIAHICTE TPHUPOAI BIPTyallbHUX AaKTHBIB
Ta mojoxeHHaM ctarti 715 LIKY, mo B pe3ynbraTi
CIIPUYHMHSE TPABOBY HEBU3HAYCHICTH B AaCICKTI
MOXJIMBOCT1 yKJIaJACHHS YYaCHUKaMH ITUBIIBHUX
MPaBOBIIHOCHH JIOTOBOPIB MiHH, MPEAMETOM
SKUX € BIpTyaJbHi aKTUBU.

ABTOp MPOTOHYE MPAKTUYHI IIJISXUA PO3B’sI3aH-
HSl OKpecJIeHUX Mpo0iieM, 110 BKa3ye Ha HASBHICTh
HE JIMIIE TEOPETUYHUX, a i MIPAKTUIHUX pe3yabTa-
TiB AocaifxeHHs1. TeopeTUIHNI acIEKT MOJSATae
y (hopMyBaHHI PO3yMiHHS IIO/I0 TOTO, YU MOXKIIUBO
BUKOPUCTOBYBATH BIpTyajbHI AKTHBU SIK MPEAMET
JIOTOBOPY OOMiIHY B KOHTEKCTI IXHBOI €KOHOMIYHOI
npupoad. Takok TEOPETHUUHI PEe3ylbTaTH MOXYTh
OyTH BUKOPHCTaHI B MPABOTBOPYIA MPAKTHIN ITiJT
94ac po3poOJICHHSI HOBUX HOPM IIPaBa, II0 PEryIIo-
IOTh NMUTAHHS BUKOPUCTAHHS BipTyaJbHUX aKTHBIB
y IUBUIBHO-IPABOBOMY KOHTEKCTi. llpakTudnunit
aCTeKT TOJISiTa€ B HAJaHHI aBTOPOM MPOIO3HIIIN
[IOI0 BHECEHHs 3MiH 10 YMHHHUX HOPMATHUBHHX
aKTIB, sIKI YCYHYTb HasiBHI FOPUIMYHI KOJi3ii, 3a0e3-
MEYyFO4H [TPABOBY SCHICTh Ta MPAKTHYHY 3aCTOCOB-
HICTH BiAIIOBIIHUX ITOJ0XKEHDb 3aKOHOIABCTBA.

Mera cTaTTi — HajaTH BUYEPIHY BiJNOBiAb
Ha OJHE 3 HAaKTyalbHIMINX IOPUINYHUX [TUTAHb,
IO JICKUTh y IUIOMIMHI BUKOPUCTAHHS BipTyallb-
HUX aKTHBIB y IUBIJIBHO-TIPABOBUX BIJHOCHHAX:
91 MOXYTh BIPTyalbHi akTHBH OyTH NpPEIMETOM
JIOTOBOPIB MiHH, 32 YMOBaMH SIKMX BOHH TIiJJIsATa-
10Th 0OMiHY Ha TOBapH, poOOTH Ta MOCIYTH Mare-
piajJbHOTO CBITY.

Buknajn ocHoBHOro Marepiajy. TekcT yxsaie-
Horo mapnameHTapsmu 3akoHy Ne 2074-1X, sxuid,
30KpeMa, PEryiio€ MPaBOBITHOCHHH, 110 BUHHKA-
I0Th y 3B’SI3Ky 3 00OPOTOM BIpPTyaJlbHHX AKTHBIB
B VYkpaiHi, Tak 1 He JaB OCTaTOYHOI BiJMOBiJi
Ha OIHE 3 HAMBAXKIMBIIIMX MUTAHb LIOAO LUBLJIb-
HO-TIPAaBOBOTO  000pOTy BIpPTyalbHUX aKTHUBIB:
y SIKHE CIoci0 MOXYTh Ta B SIKUH CIIOCIO MaroTh
BUKOPUCTOBYBATHCh BipTyaslbHi aKTUBH B I[UBLJIb-
HO-TIPABOBOMY 000POTi?
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YactuHoro ceoMoro crarti 4 3axony Ne 2074-1X13,
sIKa BU3HAYa€ MMPABOBHUI CTaTyC BIPTyaJIbHHX aKTH-
BiB, BCTAHOBJICHO, 1110 BIpTyaJlbHI aKTUBH HE € 3aCO-
OoM miarexxy Ha TepuTopii YkpaiHu Ta HE MOXYTb
OyTH TipeMeTOM OOMIHY Ha MaifHO (TOBapH), po0o-
TH (MOCHIyrH). 3 OMISAAY HA 3MICT BKa3aHMX I10JIO-
KEHb MO)KHA IINTH BHUCHOBKY, IO 3aKOHOIABEIlb
BCTAHOBJIIOE 3a00pOHY Ha BUKOPHCTAHHS BIpTyaib-
HUX aKTHBIB HE JIMIIC SK 3acO0y IIaTexy, a 1 5K
npeaMeTa oOMiHy Ha iHII 00’ €KTH LMBUILHUX IPaB
MarepiabHOTO CBITY. Takuil miaXija 3aJuinae Yuma-
JIO 3aMUTaHb K 13 MUBLTICTUYHOTO, TaK 1 3 MPAaKTH4-
HOTO TIONISIALY, IO CBITYMTH PO MOTPeOy peTeIHHOTO
JOCIIIKEHHS TUTAHHS BUKOPHCTAHHS BIPTyanbHHUX
aKTHUBIB 5K TPEAMETa IOTOBOPY MiHH ',

[lepm HiX mepeiTu A0 aHami3y 3aKOHOJABUUX
aKTIB Ta 3aKOHOIPOEKTIB, BAXKIIUBO 3’CYBaTH €KO-
HOMIUHY TIPUPOIY BIpTyadbHUX aKTHUBIB 3 MONISAY
BHUKOPHUCTAHHS iX SIK IHCTPYMEHTY OOMIHY.

€Bpornelicbke 0aHKIBCbKE YIIPABIIHHS BU3HAYAE
TIOHSTTSL «KPHUIITOAKTHBY» SIK aKTWB, SKHHA MOXKHA
BUKOPUCTOBYBATH SIK 3aci0 oOMiHy Ta/abo s iH-
BECTHUIINHMX IT1JIeH Ta/a0o0 I OTPUMAHHS JIOCTYITY
JI0 TOBapy YW TOCIYrH. TepMiH «KpPHUITOAKTHUBY»
Oys10 00OpaHo BIAMOBIIHO JIO MiAXOMY, SIKOMY BiJjia-
I0Th NIepEeBary MXHAPOIHI OpPraHu 3i CTaHAAPTU3A-
mii, AK-oT ba3zenbchbkuii KoMmiTeT 3 OaHKIBCHKOTO
Harany ta Pana 3 dinancoBoi crabineHOCTI. 3a-
CI[yTOBY€ Ha yBary TaKOX ITO3UIiS €BPOMEHCHKUX
nmapiaMeHTrapiB, fki B mpodimsHOMy Permamen-
1i (€C) 2023/1114 He BcTaHOBMIM 32a00pOH Ha BU-
KOPHUCTaHHS BIPTyaJbHUX AKTUBIB JJISl OIEpariif
00MiHy 3aranioM. ba Oisbiie, 1iei PeriaMeHT BU3Hae
MIPAaBO HA BUKOPHCTAHHS «CTEHONKOIHIBY SIK 3aC00y
00MiHy, BOJHOYAC ICTOTHO OOMEXYHOUH BHUKOPH-
CTaHHS TOKEHIB 3 MPHB A3KOI0 JI0 aKTUBIB Ta TOKE-
HIB €JICKTPOHHHX TPOIIEH, HOMIHOBaHUX B IHIIIIM,
HIX BaJIIOTa IeprkaB-ujieHiB €Bpomneiicbkoro Corosy,
y BenMKuX oOcsrax. Taki 3aXo/y MOB’sI3aHi 3 TUM,
0 «CTEHOIKOTHM» MOXKYTh CTAaHOBHTH KOHKPETHY
3arpo3y JUisl KaHaJIiB TPOIIOBO-KPEAMTHOT TPAHCMi-
cii Ta MOHeTapHOro cyBepeHiTeTy. OkpemMo ciif
3BEpHYTH YBary Ha MiJXOIU CIIBPOOITHUKIB MiX-
HaponHoro BamoTHOro ¢oHay (mami — MBO),
BuknazaeHi y FinTech Notes (mpakTuuHuX mopanax

13 [Ipo éipmyanvhi axmueu, ctarts 4.

4 €rop Casuenko, «BukopHuCTaHHs BIpTyaJbHHX AaKTHBIB
SIK 3200y OOMIiHY: MiJIXO¥ BITYM3HSHHUX 3aKOHOTBOPLIBY, y Cyuac-
HI GUKIUKU npueamnozo npasa ¢ ymosax eivny (Kuie: Hanionans-
Huii yHiBepcuter «KueBo-MormnsHebka akanemis», 2024), 98,
https://ekmair.ukma.edu.ua/handle/123456789/29259.

15 European Banking Authority, “Report on crypto assets with
advice for the European Commission,” European Banking Authority
Extranet, January 9, 2019, https://extranet.eba.europa.eu/sites/default/
documents/files/documents/10180/2545547/67493daa-85a8-4429-
aa91-e9a5ed880684/EBA%20Report%200n%20crypto%20assets.
pdf?retry=1.

3aKOHOJIABIISIM IIOJI0 BaXKIIMBHX NHTaHb). Ha mepe-
koHaHHS (axiBuis MB®, Ginbmmicts «He3abe3neue-
HUX» KPUTITOAKTURIB OYyJI0 pO3pO0IICHO Mepe10BCiM
JUTSL BUKOPUCTAHHS TX K 3ac00y 0OMiny'®,

VY MBUTLHO-TIPABOBOMY KOHTEKCTI BIpTyalibHi
aKTHUBHU € OCOOJMBHMH 00 €KTaMU IUBIIBHUX TPaB
gepes IXHIO YHIKaIbHY 0aratorpaHHy MPHUPOJLY: TeX-
HOJIOTIYHI, MAliHOBI Ta BOJHOYAC HEMANHOBI BJIACTH-
BOCTI Pa3oM 3 OCOOJHMBOCTSMH OOIry BipTyaJbHHX
aKTHUBIB YHEMOXJIMBIIOIOTh HAIEKHICTh IHOTO
THCTPYMEHTY JI0 OJTHOTO 3 00’ €KTIB, sIKi IepeOyBarOTh
y IUBITBHOMY 000POTi, 30KpeMa 10 HeMaTepialbHUX
Ou1ar, Bu3HaueHnX y crartax 199-201 LKV,

KpunroBaiora 3a CBOEHO MPAaBOBOIO MPHPOIOID
€ PI3HOBHJIOM MaifHa, 33151 3a0€3MeUCHHSI TIPABOBOTO
PEryJIFoBaHHS SKOTO 3alPOIIOHOBAHO 3aCTOCOBYBAaTH
NpaBoBy (DIKIIFO Ta BU3HATH HOTO IU(POBOIO PiudI0
3 OISy HA XapPaKTEPUCTHKU KPUITOBATIOTH SIK 0CO0-
nMBOro BUIy iH(popMarii (€ iHpOpMAIliEro JIHIe
3a GopMOI0, a He 3a 3MICTOM) Ta (PyHKI, 110 BOHA
BUKOHYE, a TAKO)K HAsIBHOCTI B Hilf €KOHOMIYHOI ITiH-
HOCTI Ta 3 ypaxyBaHHSIM CBITOBHX IiIXOiB JI0 BU3Ha-
YeHHs 1i Ik MUQPOBOTO BTLICHHS BAPTOCTI'S,

OTke, eKOHOMIUHA Ta IOPUANYHA IPUPOJA BUKO-
pHUCTaHHS SIK He3a0e3MeUeHNX, TakK 1 3a0e3MeUeHnX
BIpTyaJbHUX aKTHBIB He mependadac OOMExeHb
II0JI0 BUKOPHUCTAHHS X B ONepallisix 00MiHy, 30Kpe-
Ma Ha MaTepiaJibHi ToBapH, poOOTH YU MOCITYTH, Bij-
[IOBIHO O HABEICHUX BUIIE MO3ULIN Ta MiAXOMIB.

3 METOI0 PO3IMINPEHHSI Ha PiBHI KOAU(PIKOBAHOTO
aKTa TepesiKy 00’ €KTIB IUBIUIBHUX NpaB 3aKOHOM
Vkpainu «Ilpo BHecenHs 3MiH 10 LuBinbHOTO KO-
JIeKCy YKpaiHW OO0 PO3IIUPEHHS Koyia 00’€KTiB
nuBiLIbHUX TpaBy Big 10.08.2023 Ne 3320-1X Oyno
BHECEHO 3MiHM 10 crtareir 115, 177, 179 1KY,
a TakoXx jojano crartio 179" no miasu 13 1IKY.

[lepenik 00’€KTiB MUBIIBHUX MPaB, MOAO SKUX
MOXKYTb BUHUKAaTH NPUBATHI IPaBOBiJHOCHHH, OYII0
JIOTIOBHEHO JIOHE/IaBHA HEBIJIOMOIO FOPHINYHIH
Hayli «uugpoBoro pivuioy. BiamosigHo g0 crar-
Ti 179" KV, sKka, 30kpema, Hagae BU3HAYECHHS
HOHATTS «uu¢poBa piu», ii NpaBoBOI CYTHOCTI
SK TpenMeTa IU(POBOro CepeIoBHIa, BCTAHOBIIE-
HO, 1[0 0COOIMBOCTI IPABOBOTO PEKUMY ITU(PPOBUX
pedeit, 10 SKUX, 30KpeMa, HaJekaTh 1 BipTyasbHi

1o International Monetary Fund, Regulating the Crypto
Ecosystem: The Case of Unbacked Crypto Assets (Washington, DC:
International Monetary Fund, September, 2022), 11, https://www.imf.
org/en/Publications/fintech-notes/Issues/2022/09/26/
Regulating-the-Crypto-Ecosystem-The-Case-of-Unbacked-Crypto-
Assets-523715?utm_medium=email&amp;utm_source=govdelivery.

17 €rop Casuenko, «BipryaibHi akTiBH: HemarepianbHi Onara
4Yi OKpeMi 00’€KTH UHMBUIBHUX mpaB?», FOpuduunuil GicHuk 6
(2023): 306, https://doi.org/10.32782/yuv.v6.2023.37.

18 Karepuna Hekit, «BipTyanbHi akTuBH SIK Pi3HOBHI
1 poBuX pedeit», Yaconuc yusinicmuxu 45 (2022): 55, https://doi.
org/10.32837/chc.v0i45.466.

19 [Jueinoruii kooekc Ykpainu, crarts 179",
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aKTHBHU, BH3HAYAIOTHCs 3akoHOM. [lo mmdpoBux
peueii 3acTocoByroThes nonaoxeHHs LIKY mpo peut,
SKIO 1HIme He BcraHomieHo LIKY, 3akonom a6o
HE BUIUIMBAE 13 CyTHOCTI IuppoBoi pedi. Biamosia-
HO 110 yacThHHM Tepinoi crarti 190 IIKY?, maiinom
SIK 0COOIMBUM 00’ €KTOM BBaXKAIOTHCS OKpeMa pid,
CYKYIHICTh pedeil, a TakoX MaHHOBI IpaBa Ta
000B’s3ku. [IpenMeroM OroBOpY KyMiBmi-po-
JIAXy BIJIOBITHO IO IOJIOKEHb YaCTHHHU TEpIIOi
crarti 655 UKV (po3ain 11 «Oxpemi Buan 3000B’51-
3aHb», MiApo3an 1 «JloroBipHi 3000B’sA3aHHS,
miasa 54, § 1)*' € maiiHo (ToBap), sike MPOJABEIh
3a JIOTOBOPOM Iiepeiae abo 30008’ 13y €ThCs mepea-
TH TIOKYIIIEB] y BIAacHICTb. /[0 JOroBopy MiHH 3a-
CTOCOBYIOThCSI 3arajibHi TOJIOKEHHS MPO KYIIIBIO-
MPOAaXK, TMOJIOKEHHSI MPO JOrOBip MOCTaBKH,
JIOTOBIp KOHTpaKTAaIlii abo 1HIII IOTOBOPH, CJIEMEH-
THU SIKMX MICTSITHCSI B IOTOBOPI MiHH, SIKIIO II€ HE CY-
MepeyuTh CyTi 30008’ s13auust (crarts 716 LIKY)?.

Otxe, BipTyalbHI aKTUBU MOXYTb OyTH Hpea-
METOM JIOTOBOPY MIiHM BIiJIOBITHO JIO IOJIOKCHB
LKY, ockinbku BOHU € 00’ €KTaMU IIUBUIBHUX MPAB.

BomHouac, 3rimHO 3 UYacTHHAMHU IT'STOIO Ta
moctoro crarti 715 HKY (posnin 1T «Oxpemi Bunu
3000B’s13aHbY, MiIpo3ailt 1 «JloroBipHi 30008’ s13aH-
Hs1», TiIaBa 54, § 6)%, T0roBOpoM Moke OyTH BCTa-
HOBJICHMH OOMiIH MaiiHa Ha poOOTH (TOCIYTH),
a 3aKOHOM MOXYTbh OyTH mepeadadeHi 0coOIMBOCTI
YKJIaJeHHS Ta BUKOHAHHS JOTOBOPY MiHU.

Kepyrounch 3a3Ha4eHUM, MOXKHA CTBEPXKYBATH
mpo te, mo [IKY 103Bosisi€ BCTAHOBHUTH JIUIIIE TTEBHI
0COONMBOCTI YKJIQJGHHS Ta BUKOHAHHS JOTOBOPY
MiHH, IPEJMETOM SIKOTO € BipTyaJIbHI aKTHBH, IPOTE
He niepeadavae MOXKIMBOCTI HAKJIaaTH 3aKOHOAAB-
4i 3a00pOHM Ha YKJIAJECHHs TaKKX JTOTOBOPiB>.

VY 1bOMy KOHTEKCTI CIHiJi 3BEPHYTH OCOOIMBY
yBary Ha IMPaBOBHH 3MICT ITOJIOKEHHS YaCTHHH ChO-
Moi crarti 4 3akony Ne 2074-IX%, sike BCTAHOBIIOE
3a00pOHY MO0 MOXIIMBOCTI BIpTyaJbHUX aKTHUBIB
OyTH came «IpeaMeToM 0OMiHY» Ha MaiiHO (TOBapH),
pobotu (mocayrn)*. BiamoBigHoO 10 YacTHHH TIEp-
mroi crarti 715 TIKY?, 3a moroBopom minu (6aprepy)
KOXKHa 13 CTOpPiH 3000B’SI3y€ThCS TEpelaTu ApYTii
CTOPOHI Y BJIACHICTh OJIMH TOBap B OOMiH Ha 1HIIHMH
toBap. Sk 3asHadae T. binoyc, 1iel BUI JA0roBOpY
HAJISKUTh 10 HalCTapillliX JOrOBOPIB HHUBIIBHOTO
XapakTepy, aJpke came BiH OyB OCHOBHOIO YTOIOFO

2 [Jusinonuil kooexc Ykpainu, crarts 190.

Tam camo, cratts 655.
Tam camo, crarts 716.
Tam camo, crartst 715.
CaBueHko, «BUKOpUCTaHHS BipTyaJlbHUX aKTHBIB K 3ac00y
OOMiHY: TiZX0/M BITYN3HIHUX 3aKOHOTBOPILIB», 99—100.

% [Ipo éipmyanvhi axmugu, cTarTs 4.

% CaBueHko, «BUKOpHCTaHHS BIpTyallbHUX aKTHBIB sIK 3ac00y
0OMiHY: TiIXOI! BITYU3HSIHUX 3aKOHOTBOPILiBY», 100.

2" [usinbruil kooexc Yrpainu, crarts 715.
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B YacH PHMCBKOTO TIPHBAaTHOTO IIpaBa. 3rOJOM
Ha 3MiHy JIOTOBOPY MiHH IIPUHIIIOB OTOBIp KyMiBIi-
npoaxky>®, mpoTe IOpUINYHA TPUPOIa 000X I10ro-
BOpIB 3aJIMIIMIACh B3a€MOIOB’SI3aHOI0 1 CHOTOIHI.
AHI3YOYH TJIXOAW BITYM3HSIHUX YYCHUX JIO BU-
3Ha4YeHHs Jorosopis miny, H. bpasiniit Ta O. IIun-
KapeHKO poOJIsiTh BUCHOBOK, III0 CYTHICTh OapTepHOi
oreparllii monArae B ToMy, 110 116 OOMiH TOBapamH,
SIKMWA B1IOyBa€ThCss O€3 ydacTi TpOIIOBOT OIMHUII,
1 came B L1ilf YACTHHI HAYKOBI[l IPOMOHYIOTH OJTHAKO-
BE TPaKTyBaHHs>. 3TiHO 3 YaCTHHOIO JAPYrOl0 CTar-
Ti 715 IIKY?’, k03kHa i3 CTOPiH JOTOBOPY MiHH € TIPO-
JIaBIIeM TOTO TOBapy, KWW BiH Iepenae B OOMiH,
1 MOKYTIIIEM TOBapy, SIKUH BiH ofiepKye B3aMiH. Ipu
IIHOMY, SIK YK€ 3a3HAUCHO BUIIE, YKIAIaHHS JOTOBO-
Py MiHH, BIAMOBIAHO 10 monokeHb crarti 716 IIKY?,
BiZIOYBA€THCSI 32 OTHAKOBHMH MPABUIIAMH 3 JIOTOBO-
paMu KyHiBIi-ipofaxxy a0o 1HIIMMHU JIOTOBOPaMH,
CJIEMECHTHU SIKHX MICTATHCS B JIOTOBOPI MIHH, SKIIO
1€ HE CYNepeuuTh CyTi 3000B’ I3aHHS.

3Bakaroun Ha BUKIIAJICHE BHUIIE, MOXKHA 3pOOHTH
BUCHOBOK IIPO Te€, II0 AOTOBip MiHH (haKTUUHO TO-
€JIHYE B COO1 JIBA «ITPOTHIICKHUX» JIOTOBOPHU KYTTiB-
Ti-TIpoJa)ky MDK CTOpPOHAaMH, a TOMY BipTyasbHi
AKTUBU MOXYTb OyTH HOTO 00’ €KTOM, HaBITh 3 OTJISI-
Jly Ha TOJIOKEHHS YaCTHHU ChOMOI cTaTTi 4 3aKoHy
Ne 2074-1X.

DakTUYHO 3aCTOCYBAHHS 3aKOHOIABIIEM KOH-
CTPYKIIiT 13 3200pOHOI0 Ha BUKOPUCTAHHS BIPTYyallb-
HUX AaKTHBIB SIK «IIpeMeTa OOMiHY» Ha MaiHO
(ToBapm), podotu (mocnyru) B 3akoni Ne 2074-1X
11030aBJICHE YiTKOTO MIPABOBOTO HAITOBHEHHS 1 TOMY
CIIpHsIE TIPABOBIN HEBU3HAYCHOCTI Ta BKa3ye Ha He-
MOCITIZIOBHICTh MiJIXOJIB 3aKOHOJABISL 3 ONIISIY
Ha mnonokeHHs: L[KY. Ile, cBoeto ueproro, moxe
MaTd iCTOTHUI HETraTUBHUI BIUIMB Ha Cy0’€KTiB I1H-
BUTBHUX MPABOBIAHOCHUH IIiJ1 Yac peaizaiii abo 3a-
XHUCTY HHMH BJIACHHX TIPaB, & TAKOXK (POPMYBaHHSI
yHi(piKOBaHOI CYI0BOT PAKTHKK2,

Bapro Takox 30cepenuTH yBary Ha 3aKOHOJAB-
YUX IHIIIaTHBAaX, OB’ SI3aHUX 13 TIOPYIICHUM MTUTaH-
HSIM, Cepell HUX — TMPOeKTH 3akoHiB Ne 10225 Ta
Ne 10225-1. Ilepimii i3 Ha3BaHUX 3aKOHONPOEKTIB
MOBHICTIO 3MiHIOE mapagurmy 3akoHy Ne 2074-1X
Ta CHPSMOBAaHMW Ha IMIUICMEHTAIII0 IOJIOKCHb

2 Tersna binoyc, «OcobmMBOCTI yKIaIaHHS JOTOBOPY MiHI,
Haykoguii gicnux nyoniunoeo ma npueamnoco npagéa 1, Ne 3
(2018): 28, http://www.nvppp.in.ua/vip/2018/3/tom_1/8.pdf.

¥ Haranist Bpasiniii Ta Onsra Illuxkapenko, «OcoGnuBocri
3MIFICHEHHSI TOBAPOOOMIHHUX OIEpalliii B Cy4aCHUX E€KOHOMIYHHX
ymoBax», Haykoei npayi Kiposoepadcvkozo nayionanbno2o mexmiu-
Ho2o yHieepcumemy. Exonomiuni nayku 27 (2015): 213, https:/
economics.kntu.kr.ua/pdf/27/27.pdf.

30 [Jusinonuil kodexc Yipainu, crarts 715.

31 Tam camo, crarts 716.

32 CaBueHKo, «BUKOpHCTaHHS BIpTyallbHUX aKTHBIB SIK 3aC00y
OOMiHy: TiIX0/I1 BITYU3HSIHUX 3aKOHOTBOPLiBY», 100.
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Permamenty (€C) 2023/1114 y HamioHaNnbHYy CHCTE-
My 3akoHonaBcTBa. [Ipoekr Ne 10225-1 BHOCUTH
icTotHi 3MiHU 110 3akoHy Ne 2074-1X Tta ymiire dpar-
MeHTapHO immieMeHTye Permament (€C) 2023/1114
Y 3aKOHOZABCTBO YKpaiHU.

BignoBinHo 10 wactuHM TpeThoi cTarTi 4 Ilpo-
exty Ne 10225%, kpiMm Bumankis, mepeadadeHux
posainom V 1poro 3akoHy, BipTyalbHI aKTHBU
HE € 3ac000M TUIATEeXKy Ha TepUTOpil YKpaiHu Ta He
MOXYTb OyTH IpenMeToM 0OMiHy Ha MaifHO (ToBa-
pu), pobdoru (mocmyru). HatomicTe anbTepHaTHB-
uuit [poext Ne 10225-1 He micTuTh NOAIOHUX TO-
JIOXKEHB 1 BUIyYa€e YaCTUHY ChbOMY CTaTTi 4 3aKoHY
Ne 2074-1X y cBoiit pemaxii*.

VY posnim V Ilpoekty Ne 10225 BperynboBaHO
MIUTaHHS, 110 CTOCYIOThCS, 30KpeMa, BUMOT JI0 I1y0-
JIYHOI MPOMO3HUIIT TOKEHIB EJICKTPOHHHUX TPOIIICH,
TIOZIAHHS 3asIBKM Ha X JOIMYCK J0 TOPTiB, 3aralbHUX
BHMOT JI0 EMITCHTIB TOKEHIB €JICKTPOHHUX TPOIICH,
a TaKoX MOPSAKY BUKOPHCTAHHS TOKEHIB €JIeKTPOH-
HUX Tpoiieil Ha TepuTopii Ykpainu. BpaxoByroun
Te, 110 TOKEHH eJICKTPOHHUX TPOLIEH € JINIe OHIEI0
KaTeroOpI€r0 BIPTYaIbHUX aKTHBIB, SIKi JI0 TOTO XK BH-
3HAIOThCS ENIEKTPOHHHMHU T'POIIMMAa  BiATOBIIHO
10 3akoHy Ykpainu «I1po marixHi mocayrm», 3 ypa-
XyBaHHSIM 0cOONMBOCTEH, nependadeHux [Ipoexrom
Ne 10225, 3akoHO0/1aBEIh 3a00POHSIE BHKOPHCTOBYBA-
TH SIK «IIpeIMET 0OMiHY» BCI 1HIII BUIU BIpTyanbHUX
AKTHBIB, 30KpeMa TOKECHH 3 TIPUB’SI3KO0 JIO aKTHBIB,
CEpBICHI TOKEHH, BIpTyaslbHI aKTUBH, SIKi HE € TOKe-
HAMH 3 TIPUB’S3KOI0 IO aKTHBIB Ta TOKCHAMH EJIEK-
TPOHHUX TPOILEH, Ta BIpTyalbHi aKTUBH, SKi BU3HA-
YeHi 1HNBIIyaIbHIMH O3HAKaMK>,

Ha Bigminy Bin tekcty Ilpoexty Ne 10225, mo-
noxeHHs [Ipoekty Ne 10225-1 He MiCTATh KOITHUX
criemianbHUX 3a00pOH CTOCOBHO BUKOPHCTaHHS
BIpTyaJIbHUX aKTUBIB SK IpeaMmera OOMiHy abo
npeaMeTa JOroBopy MiHu>S.

[TizcyMOByrOUH, CITiJT 3a3HAYKMTH, IO TTIIXOIN 3a-
koHOTBOpILIB Yy IIpoekti Ne 10225 3amumiaiors mpo-
ranvnM, 3aknaaedi B 3axoni Ne 2074-1X, ne3paxaro-
yn Ha Te, mo IIpoekt Ne 10225, na BiamiHy
Big 3akoHy Ne 2074-1X, 103BOJIsSIE BAKOPUCTOBYBATH
OZIMH 13 BUJIB BIpTyalbHUX AKTHBIB SIK IIPEAMET 00-
MiHY Ha MaiiHO (TOBapH), poooTH (rociayru). BogHo-
yac nonoxxeHHs IIpoexry Ne 10225-1 Buxitouarors
Oy/mb-sIKl crierianbHi 3a00pOHM Ha BHUKOPHCTAHHS
BipTyaJIbHUX aKTUBIB SIK peMeTa 0OMiHy abo mpes-
MeTa JIOTOBOPY MIHM 1 B TaKWi CIOCIO YCYBarOTh

3 [Ipoexm 3akony npo enecenns 3min 0o Ilooamkoeozo
KoOekcy Ykpainu ma iHwux 3aKoHoOaeuux akmie Ykpainu ujo0o
6pe2yniosants 060pomy IpmyaIbHux akmusie 6 Ykpaini, crarts 4.

3 CaBueHko, «BukopucTanHs BipTyalbHUX aKTHBIB sIK 3aC00y
OOMIHY: IZXOAN BITYM3HSIHHX 3aKOHOTBOPLiBY», 100—101.

35 Tam camo, 101-102.

3¢ Tam camo, 102.

CYIIEPEYHOCT] B TIMTAHHSX BUKOPHUCTAHHS BIpTyaslb-
HHX aKTHBIB sIK TPEIMETa JOrOBOPY MiHK®’,

AHaJI3YyIOYM THUTAHHS HAJaHHS BIPTYaAIbHUM
aKTHUBaM IOPUJIMYHOTO CTarycy 00’€KTa J0roBopy
MiHH, 33 SIKUM BIpTyajibHI aKTHBH OOMIHIOIOTHCS
Ha TOBapu, POOOTH Ta MOCITYTH MATEPiaNbHOIO CBITY,
0COOJIMBO BaXJIMBO OparW 70 yBarWm HE JIWIIIE
LUBITEHO-TIPABOBI ACTIEKTH, a i OTEHIIHHI PU3HKH,
SIK1 BIpTyaJIbHI aKTHBH HECYTh IS IHOBOT Ta (hiHAH-
COBOi CTaOIIBHOCTI, ajKe MPaBO 3aXHIae HE BCi,
a JIMIIE Ti CYCIiJIbHI 1HTEPECH, SIKI BOKIIUBI JUIS CY-
CHINIBCTBA, ICPIKABH, NIEBHOT CIIUTBHOTH JIFOIEH, iTHO-
PYIOYH TIPMBATHI IHTEPECH OKPEMHX 1HANBIIIB®.

Ha nepexonanns IBa Mepiua, xo4a BipTyaibHi
BAJIIOTH HE € TPONINMA, [ICHTPATbHI OaHKH TTOBHHHI
OyTH 00i3HaHI 3 HOTEHUIHUMU PU3UKAMHU, SIKi BOHH
HECYTb JUIsI CTa0IIbHOCTI IIiH Ta (hJiIHAHCOBOT CTA0ITh-
HocTi. MacmTad Takux pHU3HKIB 3aJISKUTh BiJ 3a-
raJbHOT BApTOCTI BIPTyaJbHUX BAJIOT, IXHBOI OB’ s
3aHOCTI 3 IHIIOI0 YaCTUHOIO EKOHOMIKH Ta CTYIICHS
BUKOPHCTAaHHs 1HBECTOpaMH JIEBEPUIDKY B IUX Ba-
motax. L{ogo B3aeMO3B’SI3Ky OCHOBHOIO MpoOiie-
MOIO € Te, YH MO)KE 3HAUHE MaJiHHS PUHKY CIIPUIH-
HUTH BTparu OararctBa, sKi OyayTh JOCTaTHbO
BEITUKAMH JJISI TOTO, 00 BIDIMHYTH HA CIIOXKHBIY
MOBE/IIHKY, 200 K MPU3BECTH 0 MOIIMPEHHS HACII-
KiB uepe3 ¢inaHcoBy cuctemy®’. CBOEI Yeproio,
JliBen I'epmanc, Annanaspa lanipo, Ypurymst Koxan-
cbKa, Benmi-Marti TeopMaiiexto, AHTOH BaH Jiep Kpaii
ta JKozen M. Bennpenn CiMoH y coiibHil my0mi-
Kallii BUCJIOBITIOIOTB yMKY TIPO T€, 10, SKIIO TOTOYHI
TEHJICHI 3pOCTaHHSA Ta IHTErpalii KpUNTOPUHKY
30epeKyThCs, KPUITOAKTHBU CTAHOBHTHMYTH PHU3HK
st (inaHcoBoi  crabinbHOCTi. Heszabesneueni
KPHUIITOAKTHBA MOXYTh BIUIMBaTH Ha (DiHAHCOBY
CTaOLIBHICTh Uepe3 YOTUPU OCHOBHI KaHAIN TIepesa-
4i pu3MKiB: eekr OararcTBa, eeKT JIOBIPH, BILIUB
Ha (DIHAHCOBHMI CEKTOP Ta BUKOPUCTAHHS KPHUIITO-
aKTHBIB SIK 3ac00y TuIarexy. Xova I KaHaJIu 3pocTa-
I0Th 3a 00CATOM 1 CKIIAQAHICTIO, IM Opakye BHYTpilll-
HIX MEXaHI3MIB TIOM’SKIIICHHS BIUIMBY, SIKI MOTJIH O
3a06e3MeurTH JTIKBIIHICTD ¥ CTPECOBUX CHTYAIIisx™.

37 CaBueHko, «BHKOpHCTaHHS BIpTyalbHUX aKTHBIB SIK 3aC00y
OOMiHy: TiIXO/I1 BITYU3HSIHUX 3aKOHOTBOPLiBY», 102.

% Hamist Yy6oxa, «CriiBBiJHOIICHHSI iHTEpECY Ta Cy0 €KTHBHO-
IO LUBUIEHOTO HpaBay, FOpuouunuil Haykosuil eneKmpoHHULL Jcyp-
Han 4 (2019): 57, https://doi.org/10.32782/2524-0374/2019-4/13.

¥ Yves Mersch, “Virtual or virtueless? The evolution of money in
the digital age,” Official Monetary and Financial Institutions Forum,
February 8, 2018, 3-4, https://www.bis.org/review/r180208e.pdf.

4 Lieven Hermans, Annalaura Ianiro, Urszula Kochanska,
Veli-Matti Térmalehto, Anton van der Kraaij and Josep M. Vendrell
Simoén, Decrypting financial stability risks in crypto-asset markets
(May 2022), https://www.ecb.europa.eu/press/financial-stability-
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BucHoBkn

3acTocyBaHHS 3aKOHOJABLEM MPaBOBOI KOH-
CTPYKIIii, SIKa BCTAHOBIIIOE 3a00pOHY Ha BHUKOPH-
CTaHHS BIPTyaJIbHUX aKTUBIB K «IpeIMeTa OOMIHY»
Ha MaiiHO (TOBapH), poOoTu (MOCiIyru) B 3aKoHi
No 2074-1X, He BUKJIIOYa€ BUKOPHCTAHHS BipTyallb-
HUX aKTHBIB SIK IIPEJMETA JIOTOBOPY MiHH B IHBLIb-
HO-TIpaBoBOMY acriekTi. L[s 3abopona dakTuaHO
nmo30aBiieHa YiTKOT NPaBOBOi CYTHOCTI 3 OIVISIIy Ha
€KOHOMIYHY MPHUPOJY BIpTyalbHUX aKTUBIB Ta IOJIO-
xeHHs crarti 715 1IKY, a Tomy crnpusie mpaBoBiid
HEBU3HAYEHOCTI Ta BKa3y€ Ha HEMOCHiOBHICTb Mif-
XOfiB 3aKOHOAABILL. Lle, CBOETO Yeproro, MoXe CIpu-
YUHUTH ICTOTHHI HETaTUBHUHN BIUIMB Ha Cy0 €KTiB
[UBUILHUX TMPABOBIIHOCHH ITiJ] Yac peamizaiii abo
3aXMCTy HUMH BJIACHUX TIPaB, a TaKOK (pOpMyBaHHS
yHi(iKOBaHOI cy/oBOT npakTuku. OTKe, OKpeciieHa
mpobiemMa 110JJ0 BUKOPUCTAHHS BIPTyalbHUX aKTH-
BiB TIOTpeOye PO3B’sI3aHHS IIUITXOM BHECEHHSI BiIIIO-
BijtHUX 3MiH 110 3akoHy Ne 2074-1X.

[IpoexT Ne 10225 He Bupinrye npodieMu BUKO-
PHUCTaHHSA BIpTyaJIbHUX aKTHBIB SIK IPEAMETa JJ0ro-
BOpY MiHH, X04a ¥ JT03BOJISIE BUKOPUCTOBYBATH TO-
KEHU EJIEKTPOHHHUX Tpolleil sK mpeamer oOMiHy
Ha MaiiHo (ToBapu), podotu (ocnyru). [TonoxeHHs
[Mpoexty Ne 10225-1 He MicTATH OyIAb-SIKUX CIIEIli-
AIBHUX 3a00pOH Ha BHUKOPUCTAHHS BIPTyalbHHX
aKTHUBIB SIK IpeAMeTa OOMiHY 1 B Takuid cioci0 ycy-
BAIOTh CYNEPEYHOCTI B MHUTAHHIX BUKOPUCTAHHSI
BIpTyaJIbHUX aKTUBIB SIK IPEAMETa JI0TOBOPY MiHU.

3Baxkarouu Ha Te, 110, Ha JyMKy MB®, morouna
mpaBoBa 0a3a MIONO PETYIIOBaHHS BIPTyaJlbHUX
AKTHBIB MOXKE CTAHOBHUTH PU3UKH JUIS I[IHOBOI CTa-
OUTBHOCTI Ta e(heKTUBHOCTI MOHETapHOI TPAHCMICI,
Hamionanpauii 0aHk Ykpainm Ta HarionanbHa
KOMICi 3 IIHHHMX THanepiB Ta (OHIOBOTO PUHKY
MaJi MiATOTYBaTH OHOBJICHHS 3aKOHOIABCTBA
3a TexHiyHOi fonomoru MB® Tta micis KOHCYIbTa-
ii 3 mepconaiom MB® no kinms rpymss 2024 p.,
o0 y3roJuTH 3 MEPEeAOBOI0 MIKHAPOAHOIO IMpPaK-
THKOIO, BPaXOBYIOUH €KOHOMIYHI acIeKTH, IiJIi po3-
BUTKY Ta IOM’SIKIIEHHS PU3MKIB LIHOBOI Ta (i-
HaHcoBOI crabinmpHOCcTI*!. V IDlmani mia Ukraine
Facility nepen6aueno 3arnpoBamkeHHs e(peKTHBHO-
IO PErYJIIOBaHHS PUHKY BIpTYaJIbHUX aKTHBIB Bij-
MIOBI/IHO J10 MOJIOXKEHb 3aKoHoAaBcTBa €C 10 KiHLA
4 xBaprany 2025 p., 110 1aCTh 3MOTY MiHIMI3yBaTH
mal Monetary Fund, Ukraine: Third Review of the
Extended Arrangement Under the Extended Fund Facility, Requests
for a Waiver of Nonobservance of Performance Criterion, and
Modifications of Performance Criteria-Press Release; Staff Report;
and Statement by the Executive Director for Ukraine (Washington,
D.C.: International Monetary Fund, 2024), 106, https://www.imf.
org/en/Publications/CR/Issues/2024/03/22/Ukraine-Third-

Review-Under-the-Extended-Arrangement-Under-the-Extended-
Fund-Facility-546741.

YUHHUKY, SKi CIPHUSIOTH BIIMHBAHHIO 3JIOYHMHHHIX
J0X0AiB Ta (piHAHCYBaHHIO TEPOPHU3MY B YKpaiHi,
a TaKoX 30UJIBIIATH 1HBECTUIIIHY NMPUBAOIHUBICTH
VYkpainu, 30kpemMa 3aBASKH BCTAHOBJICHHIO YiTKUX
1 3pO3yMIUTHX TIPABHJ PETYIIOBAHHS PUHKY BIpTY-
aJbHUX AKTUBIB Ta MiJBULICHHIO CTYIEHS 3aXHUIIe-
HOCTI MpaB 1HBECTOPIB — BIIACHHKIB BIPTyaJbHUX
aKTHBIB Ta KIEHTIB IOCTAYaJbHUKIB IIOCIHYT,
OB’ sI3aHKUX 3 000POTOM BIpTYaJIbHUX aKTHUBIB*.

Y 3B’s13Ky 3 MiATOTOBKOIO HOBOTO 3aKOHOIPOEKTY
IIOJI0 PETYJIOBaHHS PWHKY BIPTYaJIbHUX AaKTHBIB
BB@KAEMO JIOLUIBHUM HAJaTH HOro Po3poOHHKAM
PEKOMEH/AITIT 100 HAJISKHOTO BPETYIIOBAHHS IH-
TaHHSI BUKOPUCTAHHS BIPTyalbHHUX aKTHBIB SIK MPEA-
MeTa JIOTOBOPY MiHU Ha 3aKOHOJIAaBYOMY PiBHI.

BpaxoByroun €KOHOMIYHY MPHUPOAY BipTyanb-
HUX aKTHBIB, 3 TIOMVISTY [UBUTICTHKH JOIIIBHO 3a-
CTOCYBATH MiAXiA, [0 CIOPHUITHME TapMOHi3alii
0a30BHX TOJOXEHb NMPO BHKOPUCTAHHS BIPTyallb-
HUX aKTHBIB 3 MOJOKEHHSIMHU YaCTHHU LIOCTOT CTaT-
11 715 LIKY, sika 103B0JIsI€E BCTAHOBIIIOBATH Ha 3aKO-
HOJIAaBYOMY PIBHI JIMIIEe OCOOJMBOCTI YKIAJACHHS
Ta BUKOHAHHS I0TOBOPY MiHU. KpiM TOro, BaXKIIUBO
3a0€3MeunTH y3TOMKECHICTh TEPMIHOMIOTIT B KOHTEK-
CTi MOJIOXKEHb MO0 OOMIHY BIpTyaJIbHUX aKTHBIB:
Bukopuctane B 3akoHi Ne 2074-1X crnoBocnonydeH-
HS «mpeaMeT OOMiHy» moTpeOye CHHXPOHI3aIlii
3 KOHCTPYKII€IO «IIPEAMET J0roBOpYy MiHI» B LIKY,
IO JacTh 3MOTY IIiJABHIIUTH IOPHINYHY SICHICTH
Ta YHUKHYTH TIPaBOBUX KOJi3iH.

OTXe, HOBHUH 3aKOHOIPOEKT HE Ma€ MiCTHTH
3a00pOH Ha BHKOPHCTAHHS BIPTyaJdbHUX AKTHBIB
SK TpeAMeTa IOrOBOpY MiHH, a TaKOK ITOBHHEH
y3roaut Tepminosnorito 3 LKV.

BipTyasibHi akTHBH, 3 OISy Ha iXHI MaiHOBI
Ta TEXHOJIOTIYHI XapaKTEPUCTUKU, MOXYTh HaOyTH
IIMPOKOTO BUKOPUCTAHHS CEpell YIACHUKIB ITHBLIb-
HUX MPABOBIIHOCHH i Yac 3[AiMCHEHHs omeparii
0oOMiHYy MarepiajJbHHUX TOBapiB, POOIT Ta TOCIYT
y BenmmKux macmrabax. lle Moxke CHpHYMHUTH
3arpo3u U TPOMIOBO-KPEIUTHOI MOMITHKK HAIIoi
JepkaBu. ToMy HOBUI 3aKOH Ma€ MiCTUTH TOJIOKEH-
HSl, SIKI CTAHYTh JIEBUMH ITHCTPYMEHTAMH TOM’SIK-
1eHHs a00 HiBeIIOBaHHS BKa3aHUX 3arpo3 Ta, 30Kpe-
Ma, Pa3oM i3 3aCTOCYBaHHSM TICBHUX OOMEKCHb
JI0 MOCTa4aNbHUKIB MOCTYT Ta/ab0 EMITEHTIB BIpTy-
aNbHUX aKTUBIB (y pa3i iX HasSBHOCTI) B YaCTHHI
00iry Ta/abo emicii BipTyaJlbHUX aKTHBIB, mependa-
YaTu TakoX 0a30Bi OCOONMBOCTI YKIaJIeHHs Ta/abo
BUKOHAHHS BIJIMOBIJJHUX JIOTOBOPIiB MiHH, 5IKi MOXKYTh
CTOCYBaTHCSI JOIUIAT 3a BipTyaJbHUI akTHB a0o
TOBap OLTBIIOI BAPTOCTI, a TAKOXK BUKOPUCTAHHS 200

4 Ka6iner MinictpiB Ykpainu, [Inan onn Ukraine Facility
2024-2027 (Gepeszenn 2024), 98-9, https://www.ukrainefacility.
me.gov.ua/.
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repeiadi KOHKPETHUX BIPTyaIbHUX aKTHBIB, MaTepi-
aIBHUX TOBapiB abo mociyr. BogHowac 1i ocobmm-
BOCTI MalOTh 3aCTOCOBYBAaTUChH Y IIUBIITBHOMY 000pO-
Ti Jume y pasi HAaCTaHHA pEIBHHUX 3arpo3
CTabUTLHOCTI (DIHAHCOBOT CHCTEMH YKpaiHW, -
TBEP/DKEHHSM 4YOTO € BIiJMOBiAHE pimieHHs Panu
3 (hiHAHCOBOI CTaOUTLHOCTI, MMOBHOBAYKCHHS SKOI
BHM3Ha4Y€HO yka3oM [Ipe3unenra Ykpainu.

Bepyun o yBaru 3a3HaueHe BHIIE, IPOITOHYEMO:

1. Yactuny cbomy crarti 4 3akony Ne 2074-1X
BHKJIACTH B TaKil pemaKiiii:

«BipTyanbHi akTHBH HE € 3acO00M IIATEXY
Ha TepuTopii YKpalHu Ta HE MOXYTh OyTH BHKO-
puctaHi ans orulatTh MaifHa (ToBapiB), poOiT
(mocmyr)».

2. Jlomatu yacTHHY BOCBMY JI0 CTaTTi 4 3aKoHY
Ne 2074-IX Takoro 3micTy:

«BipTyanbHi akTHBH MOXYTb OyTH 00’€KTaMu
JIOTOBOPY MiHU (0apTepy), 3a SIKUM BOHU OOMIiHFO-
IOThCS Ha Oy/Ib-K1 00’ €KTH UUBIIBHUX TIPaBy.

3. YHactuny mocty crarti 715 LIKY Buknactu
B TaKii pemaKiii:

«3aKOHOM MOXYTh OyTH TiepeadaueHi BUTAJKH
BCTAQHOBJICHHSI OCOOJIMBOCTEH IOJI0 YKJIAJEHHS
Ta BUKOHAHHS JOTOBOPY MIiHID).

4. Jlonmatu 4yacTHHY JIeB’ ATy A0 cTarTi 4 3aKoHY
Ne 2074-1X Takoro 3MmicTy:

«Jl14 3anobiraHHs 3arpo3aM (DiHAHCOBIi CTAOLTB-
HOCTI YKpaiHu 3TiJJHO 3 BIIMOBITHAM pimieHHSM Paan
3 (piHaHCOBOI CTAOLILHOCTI, TIOBHOBKEHHS SKOI BU-
3Ha4YeHo yka3oM [Ipesunenra Ykpainu, HamionansHuit
Oank YkpaiHu cnitbHO 3 HarioHanbHOIO KOMICi€r0
3 I[IHHKX TarnepiB Ta (OHIOBOTO PHHKY 3aCTOCOBYIOTh
00MexeHHsI Ha 00ir Ta/abo eMicito BipTyaabHHUX aKTH-
BiB, SIKI MalOTh OyTH MPOMOPHIHHUMH BHUSBICHUM
pH3HKaM Ta CIIPSAMOBaHI Ha iX HiBeJIIOBaHHS a00 MiHi-
Mizawito. 3a3HayeHi OOMEXEHHsS BCTaHOBIIIOIOTHCS
CNUTBHUMHI HOPMATHUBHO-NIPABOBHMH akTamu Hario-
HaJlbHOTO OaHKy Ykpainn Ta HarioHanbHOT KoMicii
3 LIHHYX Nanepis Ta ()OHAOBOTO PHHKY.
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Yehor Savchenko

USE OF VIRTUAL ASSETS IN EXCHANGE CONTRACTS

Abstract

The article examines the use of virtual assets as the subject of exchange contracts, where virtual assets are
exchanged for goods, services, and works in the tangible world. The analysis is conducted through the lens of
private law, the provisions of existing legislation, and recent legislative initiatives related to virtual assets.

This study provides a comprehensive civil law perspective on the use of virtual assets as the subject of
exchange contracts, considering their origin, legal nature, the provisions of the Civil Code of Ukraine, and
their economic significance in the context of exchange operations. The analysis is based on the works of
Ukrainian scholars, the provisions of the Law of Ukraine titled “On Virtual Assets,” dated February 17,
2022 (No. 2074-1X), the Civil Code of Ukraine, and recent draft laws aimed at regulating the virtual asset
market. In addition, the study incorporates research from international and European experts who have
examined the legal nature of virtual assets, as well as the provisions of Regulation (EU) 2023/1114, the
world’s first comprehensive legal framework for virtual asset transactions.

The research establishes that the regulation of virtual asset transactions is still in early stages within the
Ukrainian legal system. This is due to several factors, including the novelty of virtual assets as a legal
concept, which has been largely unexplored in legal science until recently. The initial legislative efforts to
define how virtual assets can be used in law have not resolved many gaps and have created confusion
regarding the application of relevant provisions. Consequently, the issue of using virtual assets as objects of
exchange contracts remains inadequately regulated and insufficiently defined in legislation.

The article outlines the challenges associated with using virtual assets as objects of exchange contracts,
considering their economic nature. Based on the identified issues, well-founded conclusions and
recommendations are formulated to improve specific legislative provisions, helping to eliminate
inconsistencies in approaches to using virtual assets as exchangeable assets from both a civil law and
economic law perspective. Drawing on an analysis of the provisions of Ukrainian legislation, Regulation
(EU) 2023/1114, and the works of leading European and international experts investigating the nature and
origin of virtual assets, the article demonstrates that virtual assets can serve as objects of exchange contracts,
where they are exchanged for goods, services, and works in the tangible world.

Keywords: contractual obligations, exchange contract, virtual asset, cryptocurrency.
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I'EHE3UC KOPITIOPATUBHOI'O TOT'OBOPY ¥ CBITI

Ipogpecivinum ineecmopam 3a36uuail HEOOCMAMHLO NPAG | MONCTUBOCMEl, SKI nepedbaiac Kopnopa-
muene npaso w000 YNpasiinH Mmoeapucmeom ma cnocobis nogepuenus ineecmuyii. Lo npocanuny 6 cy-
YACHIU NPAKMuyi 3an08HUE KOPROPAMUBHULL 00208ip, sKull npomscom XX cm. npotuios wiisax 6i0 noeHoi
3a00POHU 00 3AKOHO0ABH020 BU3HAHHSA. AHANI3 NPUPOOU KOPNOPAMUBHO20 002080y A OOYITbHOCHI 11020
3acmocysanHsi nompedye po3yMIiHHS 2eHEe3UCY Yb020 IHCIMPYMEHMY Y CIMmi.

Cmaenennsa 3aKoH00a8uoi ma cy0080i 2ioK 61adu 00 KOHMPAKMHO20 Pecyno8aHHsa GIOHOCUH MIdHC
axkyionepamu 6 Mo8apuUCmsi Cymmeso esoioyionyeano npomseom XX cm. i npouutio wiisix 6i0 HikueMHOCH
maxkux 002060pie 00 3AKOHOOABY020 MA CYO0B020 BUHAHHS KOPHOPAMUBHO20 002080DY 68 NePeBadCHill
Oinbuiocmi 0eMoKpamuyHux Kpain. Basicaugy poiv y ybomy eidiepasanu ponou npsamux ingecmuyiil (private
equity funds), AKi cmanu NOMYx3cHuM Kiacom ineecmopie 3 nouamky 1980-x pokis i eumaeanu cymmesoi
SHYUKOCMI 8 Pe2YNI0BAHHI IXHIX BIOHOCUH 13 3ACHOBHUKAMU MOBAPUCMEA, 8 SIKe OHU [HBECMYIOMD.

Memoro cmammi € 00CII0HCEHHS 2eHE3UCY KOPNOPATNUBHO2O 002080y Y CEIMi 6 WUPUIOMY KOHMEKCMI
e8oNIoYii KOpnopamuerHo2o npasa 3a2aiom. Amop oKpemo 3ynuUHAEMbC Ha OOHOMY 3 KIIOYOBUX YUHHUKIS,
Wo énaueas i 0ali 6NIUBAE HA NOWUPEHHS KOPNOPAMUBHUX 002080pi6 Ma iXHIO 3ampeOysaHicms cepeo
iH6ecmopis, a came HA BUMO2aX (POHOIE6 NPAMUX [HEeCMUYIT 00 KOMNAHIL, 6 SIKI BOHU [HEECTYIOMDb.

3a pezynvmamamu 00CHiOHCEHHA 2eHEUCY KOPNOPAMUBHO20 002080PY A8MOP OIUULO8 BUCHOBKY, WO NO-
WUPEHHA KOPNOPAMUEHO20 002080pYy 6i00Y8aAN0CA HA ML 3A2ANbHO20 PO3GUMK) KOPHOPAMUBHO20 NPA6d
Y €8imi, a 11020 CHPULHAMMSL 3AKOHO0ABYAMU MA CYO0BOI0 81A00I0 32000M 3MIHIOBANLOCS | NPOULULILO OeKilb-

Ka emanis.

KarwouoBi ciioBa: iHBecTHIIIT, MIHOPHTAPHI aKIIOHEPH, (POHIN MPSIMHUX iHBECTHIIH, TyOIiuHI KOMITaHil,

MIPUBaTHI KOMIAaHii.

IMocTranoBka npodiaemu. KoproparuBawmii 10r0-
Bip € HOBHUM SBHUILEM y TpaBi YKpaiHW: BiH BUHHK
y BITYM3HSHOMY 3aKOHOMABCTBI jmme y 2017 p.
[ormroBxoM 0 TOCHiIKEHb [IHOTO IHCTPYMEHTY CTaja
3MiHAa TapagurM{ PETYIIOBAHHSI KOPIIOPATUBHHUX
BIZTHOCHH B YKpaiHi uepe3 yxBaJeHHs 3aKoHy YKpai-
HHU «[Ipo BHECEHHS 3MiH /O NESKHX 3aKOHOIABUMX
aKTiB YKpaiHM I0J0 KOPIOPaTUBHUX JOTOBOPIBY
Bix 23 Gepesnst 2017 p.! Ciigom 3a HUM TTapIaMeHT
yxBanauB 3akoH Ykpainu «lIpo ToBapuctBa 3 oOMe-
JKEHOIO Ta JOIATKOBOIO BiIIOBIAAIBHICTION BiJL 6 JIIO-
Toro 2018 p.? I1i fBa 3aKOHM KapAUHAIBGHO 3MIHIIIN
¢bizocodito KOpHoOpaTHBHOTO TMpaBa YKpaiHW Ta
3aKOHOAABUMI MiIXiJ A0 AUCHO3UTHBHOTO pEry-
JIIOBAaHHS IMIIPUEMHMIITBA 1, 30KpeMa, 10 KOH-
TPAKTHOTO PETYNIOBAHHS KOPIOPaTHBHUX BiHOCHH.

! Bepxosna Pana Yxpaiuwu, [1po gnecenns smin 00 0esKux 3aKo-
HoOaguux akmie YKpainu ujo00 KopnopamugHux 002080pie, 3akoH
Vkpainu 1984-VIII, yxsaneno 23 6epesns 2017, https://zakon.rada.
gov.ua/laws/show/1984-19/ed20170323#Text.

> BepxoBHa Pama Yxpaium, [Ipo mosapucmea 3 obmedceHowo
ma 000amxoe6oio ionosioansricmio, 3axon Yxpainn 2275-VIII, yx-
BasieHo 6 mortoro 2018, https://zakon.rada.gov.ua/laws/show/2275-
19/conv#Text.

© Cmeyenxo M. B., 2024

VY pesynbrari KOPIOPaTUBHUMHE JOTOBOPAMH ITOCTY-
TIOBO CTaJIU MIOCITyTOBYBATUCS YKPATHCHKI MiAIIPUEM-
11l T2 IHBECTOPH caMe B ITpaBi YKpaiHH.

AHaJji3 octaHHix pociaigkeHb i myOsmikamiii.
B Vxpaini 3a ocTaHHI JIeKUIbKa POKIB TPOBEICHO
YUMAJIO JIOCIIDKCHb TMPHUPOIU KOPIIOPATUBHOIO
JIOTOBOPY, CIIOCOOIB HOTO YyKJIagaHHS, BHMOT [0
fioro 3MicTy Tomo. L{fo TemaTHKy XOCIiIXKyBay,
30kpema, I. Cnacubo-dareeBa, B. Bacuibena,
JI. Hopomenko, 0. Xopuokyii, 1. Tlununenxo,
C. Cunuyk, 1O. [Tomos Ta iH.

Cepen cydaCHHX 3aKOPJIOHHUX  HAyKOBIIIB,
SIK1 JIOCTJDKYFOTh MMATAHHS KOPIIOPATHBHOTO MpaBa
Ta KOPIOPAaTHBHUX JOTOBOPIB, BapTo 3rajatu Kara-
piny Ilictop (Katharina Pistor), Paitnepa Kynbpmca
(Rainer Kulms) ta Peitniepa X. Kpaakmana (Reinier
H. Kraakman).

MeTor0 CTATTI € MOCHIHKEHHS TCHE3HCY KOPITO-
PaTUBHOTO JOTOBOPY Y CBITI B ITUPIIOMY KOHTEKCTI
EBOJIIOLIIT KOPIIOPATHBHOTO IpaBa 3arajoM. ABTOp
OKpPEMO 3yNUHIETHCS Ha OMHOMY 3 KITIOYOBHX UHH-
HUKIB, 110 BIUIMBAB 1 JlaJi BIUIMBAE HA MOIIWPEHHS
KOPIIOPAaTUBHUX JIOTOBOPIB Ta IXHIO 3aTpeOyBaHICTh
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cepejl THBECTOPiB, a caMe Ha BUMOrax (OHIB Ipsi-
MUX 1HBECTHLIH (private equity funds) 10 KOMIaHiH,
B sIKl BOHH 1HBECTYIOTb.

Pesynbratu 1ociikeHHs, BUKIACH] B 1[Il cTar-
Ti, aBTOP TaKOK BUKOpHCTaB y poooti XXII MixHa-
POIHOT HAyKOBO-PAKTHYHOT KoH(pepeHtii «Bacubes-
CBbKI YWTaHHS», 10 BinOynacs 4—5 xoBTHs 2024 p.
Ha 0a3i HaBuaibHO-HAYKOBOTO IOPUAMYHOTO iHCTH-
TyTy [IpHKapnarchKoro HaliOHATLHOTO YHIBEPCHTETY
imeni Bacunsa Credanuka (M. [BaHO-DpaHKiBCHK).
Lls cTarTst CTAaHOBUThH YACTHUHY JUCEPTALIHHOTO JI0-
CIIIJDKEHHSI aBTOpa Ha 3700yTTA CTyNeHs IOKTOpa
¢inocodii.

Buxuiag ocHoBHOro marepiany. /lo yxBaneHHs
BIJITIOBITHOT HOPMATHUBHOI 0a3M YKpaiHCBKI i IpH-
€MIIi Ta IHBECTOPHU BKE aKTHBHO 3aCTOCOBYBAJIH KOP-
MTOPATUBHUI JIOTOBIP y CBOTH MIANPUEMHHUIIBKIN Ji-
SUTBHOCTI Maii>ke TPH IECATUITITTSL, aJIe TaKi IOTOBOPH
OyJM 11032 Me)KaMH MPAaBOBOTO TOJIsl YKpaiHu, a came
PEryIIOBAIMCS 1HO3EMHHM TIPaBOM. YKpaiHCbKa
CyIOBa IpaKTHKa TaKOK HEOJHOPA30BO PO3IIIsiaala
pi3HI BHIM JOTOBOPIB MDK akIiOHEpaMy IIOAO0
VIpaBIiHHS TOBAapUCTBAMM, 1 JO 3rajaHoi BHIIE
3MIHU MApaJMTMH 3aKOHOJABIIEM CYy/I0Ba MpPaKTHKa
HE BU3HaBaJia KOPIIOPATHBHUX JIOTOBOPIB B YKpaiHi.
[Ipote BapTO 3a3HAUUTH, 110 B I[LOMY ACTEKTi yKpa-
{HChKA 3aKOHOMABYA Ta CyIOBa BIAJA CIiTyBaH 3a-
TalbHINA TeHACHI CHCTEMU KOPIOPAaTHBHOTO MpaBa
movyatky XX cT., TOOTO el miaxia He OyB YHIKalIb-
HHM, ajie CyTT€BO 3acTapiB Ayst mouatky XXI ct.

Ha nHamry gymKy, BUTOKH KOPIIOPAaTUBHOTO JOTO-
BOPY y CBITi IOTPiOHO LIyKaTH B €BOJIONIT KOpIopa-
THUBHOTO IpaBa. [yt po3yMiHHS IPUPOIH KOPIIOpa-
THUBHOTO JIOTOBOPY JOLIJIBHO AOCTIIUTH €eKOHOMI4HI
YHHHUKHY, SIKi BIUIMBAJIM HA PO3BUTOK KOPIIOPATHB-
HOTO TIpaBa 3arajioM i KOpIOpPaTHBHOTO JOTOBOPY
30KpeMa.

Kopomkuii icmopuunuil ekckypc 6 eonoyito Kop-
nopamusHoeo npasa y cgimi. Koprnoparusae mpaBo
NPONMIIIO HUIAX BiJi MaKCUMaJbHOTO J03BLIBHOTO
pEryitoBaHHsI CTBOPEHHSI Ta JiSUIbHOCTI TOBapUCTB
y XVIII i Ha nouarky XIX cT. 10 HEOOMEXEHOT CBO-
0O MiNMPUEMHHIITBA Ha 1To4YaTky XX CT. 1, Hapel-
Ti, 10 Cy4acHOro AW(epeHIiHOBaHOrO MiAXOMy 0
MPUBATHUX, MyOJIYHUX KOMIIAHIA Ta IMiIPUEMCTB,
10 CTaHOBISTH CYCHiJIbHUH iHTepec. BusHaHHs Ta
MOIITUPEHHST KOPITOPATUBHUX JIOTOBOPIB BiJlI3epKa-
JIIOBAJIO [EeW IUISIX KOPIIOPAaTHMBHOTO MpaBa. 30Kpe-
Ma, Ha HaIlly JyMKY, KOPIIOPaTUBHE IIPaBO PO3BHBA-
JI0CST XBWJISIMH: BiJi MaKCHMAJIbHO KOHCEPBATHB-
HOTO PETyJIFOBaHHS ITiIPHEMHHIIBKOT isTTBHOCTI
y XVII-XVIII cT. 10 MakcumManbHO1 cBOOOIH Ha T10-
garky XX CT., Aaji Oysi0 oOMexeHHs 1iel cBOOOIH
110710 MyONTYHMUX KOMITaHil, 1 HApellTi, 3 MOLIIUPEH-
HSIM TIPUBATHUX KOMIIaHIH BKOPEHMIIOCS TIOCTYIIOBE

YCBIIOMJICHHSI HEOOX1THOCTI OUIBIIT THYYKOTO pery-
JIFOBAaHHSA I PI3HUX BUMAIB TOBapuUCTB. HuHi BHCY-
BAIOTbCA JOAATKOBI BHMOrd Ha kKwmwraar ESG
(environment, social, and governance) BinoBinab-
HOCTI JI0 MyOTIYHUX KOMITaHiH, a TaKOXK MPHBATHUX
KOMIaHil, sIKi CTAHOBISTH CYCHUIBHUII iHTepec,
OTPUMYIOTh (hiHAHCYBAHHS BiJl OaHKIB 200 1HBECTHIIIT
BiZ (hoHAIB MpsIMOTO iHBecTyBaHHs. [lami Mu Tokmaj-
Hillle PO3IIITHEMO KOXKEH Iepiojl PO3BHUTKY KOpIiopa-
THBHOTO ITPaBa Ta KOPIIOPATUBHOTO IOTOBOPY Y CBITI.

VY cepeaHbOBIUYI ISl ICHYBAaHHS Ta isUTBHOCTI
HepIIux Kopropaniit y €Bpomni notpibHa Oyna 3rona
CyBepeHa — KOHIIECiss ab0 KOpOJIBCbKa Xapris’.
Hanpukian, Bizoma bputanceka Oct-IHailicbka KoM-
naHis OyJia 3aCHOBaHA 3TiJIHO 3 XapTi€ KOPOJIECBU
€u3aBeTH Ta 0TpUMaia MOHOIOJIBHE ITPABO Ha TOP-
riemo 3 Oct-Inmiero*. Ha mouarky XVII ct. Toman-
nist, Jlanist, @panuis ta HopTyranis nogiOHIM YHHOM
yrBopwin # perry OcT-IHIIHCHKMX KOMITAHii .
Hepiako cam cyBepeH OyB OJHHUM i3 3aCHOBHHKIB.
Hanpuknan, HaiOubIMM — akmionepoM JlaHchkoi
Ocrt-Tupiiicekoi kommaHii OyB kopons Xpucrtusa [VE.

[{ikaBorO 1 IOKAa30BOI0 € €BOJIOLS BiJIHOCHH
JaepkaBu Ta mianmpuemuiB 'y ®PpaHmii 3 KiHIA
XVIII ct. mo apyroi nosounu XIX crt. 3rigHo 3 j10-
cmmkenasm H. Xopna (N. Horn) (sik 3a3HaueHo
B mpari Pistor et al., 2002)7, micis Ppaniry3pKol
peBosronii y 1791 p. Oyi0 mporosomeHo BiTbHY
peecTpalliro BCiX MPUBATHUX KOMIIaHIH. AJie 3roIoM
MOYaBCs] HEKOHTPOJIbOBAHUIT OyM CTBOPEHHS HOBUX
KOMIIaHIM, 110 MpH3BEN0 J0 Kpaxy (oHIOBOTO
PUHKY Ta KapuHAIbHOT 3MiHK momiTuku®. J{armi mia-
X171 3MIHIOBaBCS BiJI JTI0EpaIbHOTO /10 KOHCEPBATHB-
HOTO IIe JeKiIbKa pasiB, Joku y 1867 p. dpaniis
TOBHICTIO HE TIepeHIiia Ha CUCTeMY BIJIBHOI pee-
cTpaiii KommaHiii’,

[Toni6Hi mporecu BinOyBaucs y Benukiii bpu-
tanii, CIIA ta Himeyunni'’. ¥V Benukiit Bpuranii
B cepemuni XIX ct. Oyio yxBaneHo (yHIaMeH-
TaJIbHI 3aKOHOJIABYl aKTH KOPIIOPATHBHOTO mpasa'l,

* Katharina Pistor, Yoram Keinan, Jan Kleinheisterkamp, and
Mark D. West, “Evolution of Corporate Law: A Cross-Country
Comparison,” University of Pennsylvania Journal of International
Law 23, no. 4 (2002): 806, https://scholarship.law.upenn.edu/jil/
vol23/iss4/4.

4 ommcyaui Bikinenii, «Bpurasceka Oct-IHjilicbka KoMITaHis»,
Bixineoia: Binvha Enyuknonedis, nara 3BepHeHHs 5 BepecHsi 2024,
https://uk.wikipedia.org/wiki/bpuranceka Oct-IHziiicbka KOMITaHis.

5 Homucysaui Bikinenii, «Oct-Iumiiicbka kommanis», Bixine-
0is: Binvna Enyuxnoneois, nara 3sepHenns 5 Bepects 2024, https:/
uk.wikipedia.org/wiki/Oct-Inailicbka KoMIiaHisi.

¢ Jlonmcysaui Bikinenii, «/lancbka Oct-IH/ilicbka KoMmaHis,
Bikineois: Binvna Enyukionedis, nara 3sepHeHHs S5 BepecHs 2024,
https://uk.wikipedia.org/wiki/[lanceka Oct-Inaiiicbka KoMmaHis.

7 Pistor, Keinan, Kleinheisterkamp, and West, “Evolution of
Corporate Law: A Cross-Country Comparison,” 807.

8 Tam camo.

 Tam camo.

10 Tam camo, 807-8.

" Tam camo, 807.
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a came: Limited Liability Act (1855)'* Ta oHOBIIEHUIA
Joint Stock Companies Act (1856)"3, siki 3akpinuiu
HOPMATHUBHO MPHHIUI 0OMEKEHOI BiIOBIAIIBHO-
cri akmionepis'®. Uepe3 JeKijbKa JECSITHIITS,
y 1883 p., mrar Jlenarep y CLIA yxBanuB mosmio-
uuii 3akoH (Act Concerning Private Corporations)".

OTxe, TepIIUi Tepiox PO3BUTKY KOPIOPATHB-
HOTO MpaBa 3arajoM OyB CHPSMOBaHHMN Ha JOCST-
HEHHS TIPUHIUIIOBOI 3TOMM Jep)KaBU Ha BLIbHE
MpUBaTHE MiANPUEMHUITBO. | came B 11l yac BUHH-
KalTh JIOTOBOPH MK akIlioHepaMu ab0 3aCHOBHH-
kamu. Sk 3a3navae JI. Jloporienko,

HepiIi 3rajJkyi Mpo OJWH 3 BUAIB KOPIOPATUB-
HUX JIOTOBOPIB 3yCTPIYAIOThCSA B PIMICHHIX
aHIIIHCHKUX cyniB Bke B 40-x—50-x pp. XIX cro-
JITTS, B SKOMY BXe OYyJIO yCYHYTO HaiOuIbII
rpy0i NMOMMIKHM B MpPAaBOBOMY pETYIIIOBAaHHI
oprasizamii Ta JISUTBHOCTI aKIiOHEPHUX TOBa-
pucTB'®.

Jlina JIOpOIIEHKO TaKoX BKa3y€e MPUINHU MOSBU
KOPIIOPAaTHBHHX JOTOBOPIB, @ CaMe HAroJIOIIYE, IO

MosiBa KOPIIOPATHBHKUX JIOTOBOPIB y Benukiii
Bpuranii i CIIA B cepequni XIX ct. Oyna Bu-
KJIMKaHa Je(iluTOM THYYKHUX OpraHi3alliifHo-
npaBoBUX (OpM BeAcHHs Oi3HecCy i KOHCep-
BATHBHICTIO CY/IIB 3arajibHOTO TIpaBa, sKi HE
BU3HABAJIN aKI[IOHEPHUX TOBAPUCTB!”.

Binbir akTHBHO KOPHIOPaTUBHUE JTOTOBIp Yy Pi3-
HUX HOro mposiBaX CTaB 3’SBIATHCS B IOKTPHHI
Ta cynoBux pimennsax CILIA Tta xpain €Bpornu Ha-
npukinmi XIX ct. Ta Ha mouarky XX cr.!® 3okpema,
KOPIIOpaTUBHI JOTOBOpH HaOyBaiu (OpMHU JOTOBO-
piB mpo ronocyBaHHs (voting agreements). OnHAK,
sik 3a3Ha4ae P. Kynbmc,

cyau y CIIA He crnpuiiManu KOPIOPaTUBHUX
JIOTOBOPIB. SIKII0 3aKOHOABCTBO Ta MPELIEICHT-
HE MMpaBO KOHIIEHTPYBAJM CBOIO yBary Ha KoOp-
Moparisx, akiii SKUX TOPTyBaJHCs IyOJivHO,

12 Limited Liability Act (1855), https://www.legislation.gov.uk/
ukpga/Vict/18-19/133/enacted.

13 Joint Stock Companies Act (1856), https://www.legislation.
gov.uk/ukpga/1855/133/pdfs/ukpga 18550133 en.pdf.

4 JI. M. [opoueHko, /Jo2o6opu 6 KOpnopamueHomy npasi:
npobnemu meopii ma npaxmuxu (Kuis: FOpinkom Iarep, 2023), 132.

15 Pistor, Keinan, Kleinheisterkamp, and West, “Evolution of
Corporate Law: A Cross-Country Comparison,” 808.

16" JlopotueHko, /[o2060pu 6 KopnopamueHomy npasi: npobiemu
meopii ma npakmuxu, 132.

17 Tam camo, 141.

'8 Rainer Kulms, “A Shareholder’s Freedom of Contract in Close
Corporations — Shareholder Agreements in the USA and Germany,”
European Business Organization Law Review 2, no. 34. (2001): 686,
694, https://doi.org/10.1017/S1566752900000689.

TO CYIUII JIOBOJII BOPOXKE CTABUIIHMCS JIO ITPHUBAT-
HHUX Koprmopaiii (close corporations) Ta yrog
MK akiionepamu'®.

[{ikaBo, MO aMEpPHKAHCHKI CyIH KepyBaHCs
HNPUHINIIOM, IO MPaBO TOJOCY € HEBIJOKPEMHUM
BiJ[ ITpaBa BJACHOCTI Ha aKIlil B TOBAPUCTBI*.

Sk 3a3nauae P. Kynbmc, «1oroBopu mpo ronocy-
BaHHS Ta IHIII JIOTOBOPH MIXK aKIllOHEpaMH BBaXa-
JIKCST TAKUMH, 1110 HE IMIIATar0Th BUKOHAHHIO, aJKe
BOHU CYIIEPEUMIIN TyOIIYHOMY TOPSAKY»2!. 30Kpe-
Ma, JOCHIJHUK IOCHIAEThCS HA PIMICHHS CYyIy
mrrary JIxopmkis y cipasi Morel v. Hoge'y 1908 p.

SIK1110 3BEpHYTHCS JI0 CY0BOI IPAKTUKHU B €BPO-
mi, TO Ha mo4yarky XX CT. HIMEIbKI CYId TaKOX
BOPOXKE CTABUIIUCS A0 KOPIOPATHUBHUX JIOTOBOPIB.
3okpema, y pimentai 1904 poky BepxoBuuit Cyn
HiMeuyunnu BU3HAB HEJIMCHUM JOTOBIp MPO TOJIO-
CyBaHHSI MDK aKIlOHEpaMHU TPUBATHOI KOMITaHii
(GmbH()*». HanzsuuaiiHO LIKaBOK € IO3UIis Hi-
MEIBKOTO CYIy B IbOMY PIIlIEHHI, 110 TAKHH JIOTO-
BIp CyNEpeuuTh MyOIiYHOMY MOPSAKY Ta TOJIOBHUM
byukiisiM xoproparii**. To6To aprymeHTaris Hi-
MEIbKUX CyiB Oyia J0BOJIi MOAIOHO0 10 apryMeH-
TiB aMEPUKAHCHKUX CYJIiB TOTO Yacy.

IMoganemmi 6ipxoBi kpu3u modatky XX CT. BU-
SABWJIM 3HAyHI Hemoiku B aOCOMIOTHIN cBOOOII
HiANPUEMHUIITBA 1 PETyIIOBaHHI KopIopariii,
II0 MTPHU3BEJNIO [0 TOSBU PETYIIOBAHHS PUHKY I[iH-
HuxX nanepiB. 3okpema, y CHIA Oyno yxBajeHo
Securities Act (1933 p.)* ta Securities Exchange
Act (1934 p.)*, sixi BiJHOBHIN 3HAYHY PONb Jep-
JKaBU B PETYIIOBaHHI MiANMPUEMHUIITBA, aJie BXKE
B iHIIIKA (opmi, a came depe3 3aKOHO/IaBYE pPery-
JIOBAaHHS MyOIYHUX KOPIOpaIliii Ta IXHIo Mmia3BiT-
HICTh 1HBECTOPAM 1 JIEPKaBi.

Hactynaum mepiogom (1950-Ti poku) craino
PO3MEKYBaHHSI NPUBATHUX Ta MyOIIYHMX KOMIIa-
HIil, a OT)KE CTBOPCHHS PI3HHX PEXKHMIB PETYITIO-
BaHHA 1XHBOT AISIIBHOCTI. [ly’ke MOKa30BUM € came
pPO3BUTOK NOKTpUHH Ta cymoBoi nymkn y CIHIA.
Paiinep KynbMc 3a3Hadae, 10 «3 OIIUPEHHSM IIPU-
BaTHHUX Kopriopaii sik popMu opranizarii 0i3Hecy

19 Tam camo, 686.

20 Tam camo, 687.
21 Tam camo, 686.
Tam camo.

23 Tam camo, 694-5.

24 Tam camo, 695.

25 Wikipedia contributors, “Securities Act of 1933, Wikipedia:
The Free Encyclopedia, accessed September 12, 2024, https://
en.wikipedia.org/w/index.php?title=Securities Act_of
1933&o0ldid=1226382806.

26 Wikipedia contributors, “Securities Exchange Act of 1934,”
Wikipedia: The Free Encyclopedia, accessed September 12, 2024,
https://en.wikipedia.org/w/index.php?title=Securities Exchange
Act_of 1934&o0ldid=122354258]1.

22



Cmeyenko M. B. ['eHe3uc KOPIOPaTHBHOTO JOTOBOPY Y CBITi

79

cymu y CHIA modanu neperisiiaTi CBOK MO3UIII0
II0/I0 KOPTIOPATUBHUX JJOTOBOPIB»?’.

[TomiOGHI mporiecu BigOyBamucst i B €Bpori.
VY cBOeMyY JOCHIKEHHI HIMEIBKOT CyI0BOI MPaKTU-
ku P. KynmeMmc 3BepTae yBary Ha Te, mo denepainb-
Huif BepxoBhuit cyn Himewunnu B pimieHHi
Bil 1967 p. «J103BOJIsIE BUKOHAHHS B HATYpi YTroj
MIX aKI[IOHEpaMH IIOJI0 TOJNIOCYBaHH:», 1 ami cya
IPsSMO BH3HAE, IO KOPIIOPATUBHUI JOTOBIp MOXKE
MOPYIIYBATH CTaTyT KOMIaHii*®.

JlekinpKa ACCSITUIITh TIO TOMY 3 YXBaJCHHSIM
y 1991 p. Model Business Corporation Act y CILIA
OUTBIIICTB IITATIB YXBAJIWINA 3aKOHH, SIKUMH JI03BO-
JIUJIM IOTOBOPH NPO KOHTPOJIb MIX aKIiOHEpaMu
3 METOIO MIATPUMKH JIHCHOCTI TaKUX JOTOBOPiB>.

To6to Ha mouatky 1990-x pokiB nepxaBa BH-
3Ha€, M0 B MpHUBATHOMY TOBapucTBi (closely held
corporation), 0COOIMBO SKIIO Cepesi Horo ydacHH-
KiB € mpodeciiiHi iHBeCTOpH, MOKe OyTH HEOOXi-
HICTb OUIBII AETAJBHOTO 200 HIIOTO PEryIIOBAHHS
BIJIHOCHH MK aKI[IOHEpaMH, HIXK TependayeHo 3a-
KOHOM YU CTaTyTOM TOBapHcTBa. ToMy 3akoHOIa-
BEIlb J[a€ MOKJIUBICTH CTOPOHAM MOKJIAJATHCS
He JIMILIe Ha KOPIIOpaTHBHE MPaBo, a i Ha KOHTPAKT-
He TpaBo (3000B’s3aIbHE TIPABO) UYEPE3 CTBOPEHHS
IHCTPYMEHTY KOPIOPAaTHBHOTO JOTOBODY.

Ha mouarky XXI cT. akTHBHOrO MOIITOBXY 3a-
3HAJIO PETYIIIOBAHHS KOPIIOPATHBHOIO YIIPABIIiHHS
B MyONIYHMX KOMIIAHIsIX, METOKO SIKOTO OYJIO 3Mill-
HEHHS 3aXHCTy MIHOPUTApHUX AKI[IOHEPiB Bif 370-
BXMBaHb Ha (poHIOBOMY puHKY. Ile cBiYHMTH mMpo
HACTYITHHI HIepioJ] PO3BUTKY KOPIIOPaTHBHOIO ITpaBa.
Hanpuknan, y €sponeiicekomy Corozi y 2004 p.
Oyno yxsaneHo Takeover Directive’®, mUpEeKTHBY
€C, mo JeTambHO PEryJre TMpaBHia NMPUIO0AHHS
aKkIii myOniyHUX KOMIaHii. Y 11boMy X poti Oyno
OHOBIICHO [IpHHIMITN KOPIIOPATHBHOTO YIIPABITiHHS
Opranizamii =~ eKOHOMIYHOTO  CHiBPOOITHHUIITBA
ta po3sutky (OECP)*!, 1m0 cucreMaru3yoTh BUMO-
TH JI0 KOPIOPAaTUBHOTO YIMPABNIHHS B IyONMiYHHX
KoMmmaHisx. OKpeMo BapTo 3rajaTH NapajielbHUI
PO3BUTOK (isocodii KOPIOPATUBHOTO YNPABIIHHS
B JCp)KaBHUX KOMIIAHISNX, 30KpeMa yXBaJlCHHS
OECP KepiBHUX NPHHIUIIB KOPHOPATUBHOTO YIPAB-
JIHHSI HA TIIIPUEMCTBAX JISP’KaBHOI (DOPMH BJIACHOCTI

27 Kulms, “A Shareholder’s Freedom of Contract in Close Cor-
porations — Shareholder Agreements in the USA and Germany,” 688.

28 Tam camo, 696.

2 Wulf A. Kaal, “Shareholder Agreements — National Report
of the United States of America,” in International Compendium on
Shareholder Agreements, ed. Kristian Csach, Bohumil Havel, and
Sebastian Mock (2017), 2, https://dx.doi.org/10.2139/ssrn.3017612.

3 European Parliament and of the Council, Directive 2004/25/EC
on takeover bids, April 21, 2004, EUR-Lex, https://eur-lex.europa.
eu/eli/dir/2004/25.

31 OECD, OECD Principles of Corporate Governance 2004
(Paris: OECD Publishing, 2004), https://doi.org/10.1787/97892640
15999-en.

y 2015 p.*? Lleii TOKYMEHT CBIAYHUTD IPO YCBIIOM-
JICHHSI JepKaBOI0 HEOOXITHOCTI PEeryaroBaHHS
HE JHIe MmyONiyHUX KOMITaHId, a W JIepKaBHOTO
CEKTOpY, KUl HEPIKO CTAHOBUThH 3HAUHY YACTHHY
C€KOHOMIKH KpaiHH.

VY npyromy necstumitri XXI cr. 3HayHa yBara
B KOpIIOPAaTHBHOMY TIpaBi Oyjia 30Cepe/keHa Ha
KOMIIaHisX, 10 CTAHOBJIATH CYCHUIBHUI IHTEpec.
Y 2013 p. B €C Oyso yxBaneHo Jlupexrusy 2013/34/€C,
sIKa BBOJAUTH ITOHATTS HiI[HpI/IeMCTB, 110 CTAaHOBJIATH
CYCIIIBHHI iHTEpEeC, Ta BHCYBa€ BUMOTH 10 HUX.
B Ykpainiy 2017 p. Oymno BHeceHO BiAMOBiIHI 3MiHN
1o 3akoHy Ykpainu «I[Ipo OyxranTepchkuii 00K
Ta (hiHAHCOBY 3BITHICTH B YKpaiHin**.

Hapemri, B ocTaHHiI JEKUIbKa POKIB Yy CBITI
3’saBwiiocss nousattss ESG (envirommental, social,
and governance — HABKOIUUIHE cepedosulye, coyi-
ANbHULL ACNeKm ma YNpaeniiHs), 0 BUCYBa€ HOBI
BHMOTH JI0 KOMIIaHi#, sIK yOJIIYHNX, TaK 1 IpUBaT-
HHUX, sIKi 02Kal0Th 3aJTyyaTy iHBecTHULii abo 6oprose
(iHaHCYBaHHS BiJl MPOBIMHUX (DIHAHCOBUX YCTAHOB
cBiTy. 30kpema, y 2022 p. B €C 6yno yxBaJeHO
JIMpeKTHBY MPO KOPIOPATHBHY 3BITHICTH 31 CTAJIONO
po3sutky (CSRD)*, 1110 perysnioe mpaBuia 3BiTHO-
CTI BEJTUKUX KOMIIaHi# y cepi corriaibHOT BiIOBI-
JAIBHOCTI T4 OXOPOHU JTOBKLIIISL.

BaxmiBoro pHCOI0 Cy4acHOTO pEryJIIOBaHHS
MiANPUEMHHUIBKOI JISUTBHOCTI € OanaHC iHTepeciB
PI3HUX TPYIl CTEHKXOJIJEPiB, a caMme: aKI[lOHEepiB
(MaXOpUTAPHUX 1 MIHOPUTAPHUX), KPEIUTOPIB,
CHIBPOOITHHKIB, KIIIEHTIB (CIIOKUBAYIR), TP THH-
KiB Ta CHIJILHOTH 3arajom.

OTKe, 03UPAIOIHCH HA PO3BUTOK KOPIIOPATHBHO-
ro npasa 3a ocTaHHi 70 POKiB, JOXOAUMO BHCHOBKY,
o dinocodis aepkaBu MO0 PETYITIOBAHHS MisTb-
HOCTI KOMIIaHilf CYTT€BO €BOJIOLIOHYBasa. Bucoki
BHUMOTH JIO TISUTBHOCTI IyOIYHUX KOMIIaHI| Ta KOM-
MaHil, 10 CTAHOBNATH CYCHUIBHHUII iHTEpecC, cTalu
HOPMOIO. Y PETPOCIEKTHBI OYEBHUAHOIO € TPHIMHA
TAKOTO PyXy: MyONiuHi KOMIaHIT 3aTy4aloTh KamiTas
y IIUPOKHX MAac HACENICHHS 1 MalTh OyTH MakKCH-
MaJIbHO MiJ3BITHUMHU CYCIUIBCTBY, 100 HEe OyJio

32 OECD, OECD Guidelines on Corporate Governance of
State-Owned Enterprises, 2015 Edition (Paris: OECD Publishing,
2015), https://doi.org/10.1787/9789264244160-en.

33 European Parliament and of the Council, Directive 2013/34/EU
on the annual financial statements, consolidated financial statements
and related reports of certain types of undertakings, amending Directive
2006/43/EC and repealing Council Directives 78/660/EEC and 83/349/
EEC, June 26,2013, EUR-Lex, http://data.europa.eu/eli/dir/2013/34/0j.

3 Bepxosna Pama Vpainwu, [Ipo 6yxearmepcoruti 0onik ma i-
Hancosy 36imuicme 6 Yxpaini, 3akon Ykpainun 996-XIV, yxsaneHo
16 st 1999, https://zakon.rada.gov.ua/laws/show/996-14/conv#Text.

3> European Parliament and of the Council, Directive 2022/2464
amending Regulation (EU) No 537/2014, Directive 2004/109/EC,
Directive 2006/43/EC and Directive 2013/34/EU, as regards corporate
sustainability reporting, December 14, 2022, EUR-Lex, https://eur-lex.
europa.ew/legal-content/EN/TXT/?uri=CELEX%3A320221.2464.
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CTHIOKycH miaxpaiicta. Kommanii, mo CTaHOBJIATH
CyCIIUIBHMH iHTEpec, MOXYTb 3a CBO€I0 (HOPMOIO
OyTH NMIPUBATHUMH 1 HE 3QJTyYaTd KamiTaj y IMAPOKHX
Mac HaceJICHHS, alie iXHs MisUIbHICTh, CTAOUIBHICTD,
€KOJIOTIUHICTB Ta MiI3BITHICTH € 3aIOPYKOIO CTa01Tb-
HOTO PO3BUTKY EKOHOMIKH KpaiHH, MOTPeO CHOKUBA-
YiB Ta rPOMaJI, y SIKUX Taka KoMIIaHis npairtoe. OTike,
JIOIATKOBE PETYIIOBAHHA IXHBOT AISIIbHOCTI BUJA€Th-
CsI BUTIPABIaHHM.

OnHak 1070 MPUBATHUX KOMIaHIH, 110 3aTyva-
FOTh TIPUBATHI 1HBECTHIII 1 HE MalOTh 3HAYHOTO
CYCHIJIBHOTO BIUIMBY, HaJAMIpHE pETYIIOBAHHS
He noTpiOHe. BoHO MOXe OyTH HaBITh IIKIIJIHBHUM,
aJKe TPUBATHI KOMIMaHIT MOTPeOyI0Th MaKCUMAIIb-
HOT THYYKOCTI B IMOIIYKY (DiHAHCYBaHHS. 3a MEBHUX
00CTaBUH 4ac i THyYKiCTh MOXKYTb OyTH BUPIIIAIIb-
HUMMU JUTsl YCITIXY YW HaBITh ICHYBaHHS TaKol MpH-
BarHOi KommaHii. KpiMm Toro, 3a3Buuail mpuBaTHi
KOMIIaHI1 KIJIBKICHO CTaHOBJIATH TEPEBAXKHY Oiib-
HIicTh y Oyab-sKiil KpaiHi i CTBOPIOIOTE 3HAYHY Jac-
THHY BaJIOBOTO MPOAYKTY Kpainu. MoBa iife nepe-
Ba)XKHO MPO Mauuii i cepenHiil 6i3Hec, KU 3amydae
THBECTHIIIT UM (piHAHCYBAaHHS JIJIs 301TBIIICHHSI CBOET
YaCTKH HA PUHKY, PO3IIUPEHHS BHUPOOHUYMX IIO-
TY)KHOCTEH a00 pyXy B CyMiXKHI c()epr eKOHOMIKH.
[Hakie kaxy4u, aganTHBHE PEryIIOBAHHS MPUBAT-
HUX KOMIIaH1i Ma€e CUCTEMHUH e(eKT JIsl BCi€T eKo-
HOMIKM KpaiHW, a TaKkoK Uil 3aJTy4eHHS HOBHX
IHBECTHIIIH y BIIMOBIIHY KpaiHy.

DoHOU npamux iHeecmuyiltl ma ixHa pois Y npo-
Cy8anmi  KOpNOpamugHux 002060pig. BaxIBAM
YMHHUKOM, 1[0 BIUIMHYB HA aKTHBHE MOIIUPCHHS
KOPIIOPATHBHUX JIOTOBOPIB Y CyYacHUX KOMIIaHIsX,
€ BeHUypHI iHBECTOpH Ta ()OHIU MPSMUX IHBECTUILIH
(private equity funds). OcTaHHI BUHUKIH SK KJac
micist pyroi cBiToBoi BiliHH, ajge HaOyIH 3HAYHOTO
nomupenHs 3 moyarky 1980-x poki y CILA, 3ro-
JIoM — y €BpoIIi 1 Ha COTO/IHI € OJIHUM 13 OCHOBHHUX
iHBecTOpiB y cBiTi. [Ipupona GhoHIB IpsMHX 1HBEC-
THLIN nependauae 3amydeHHs npodeciiiHoro iHBec-
THUIIHHOIO KOMAaHJIOK KOINTIB MOPTQETbHUX 1HBEC-
TOPIB 3 METOIO iX IHBECTYBaHHS Ha NEpiof 5—7 POKiB
y mpuBarHi kommaHii. DOHIM TPAMHUX THBECTHINIH
3a3BUYail IMIyKAalOTh OO €KTH IHBECTYBAaHHS, SKi
MAaroTh TMOTEHIIAN CTaTH JIiepaMu y CBOIM Tamy3i
1 u1e moTpeOyrOTh IHBECTHUIIIH 1St MPOpUBY. Baxk-
JIMBOIO YMOBOIO € YYacTh 3aCHOBHHKIB Ta KOMaHIU
MEHE/DKMEHTY, sIKi MAroTh 3aJIMIIATHCS B KOMIIaHii
MIPOTSATOM CTPOKY 1HBECTYBaHHS, aJKe (POHIT TPSIMUX
IHBECTHIIIi KOMIUIEKCHO OIIHIOE TEPCHEeKTUBU
00’€KTa I1HBECTHIIINA, BaKJIMBOIO YACTHHOIO SIKOI'O
€ came yInpaBJiHChbKa KOMaH/Ia.

Komu ¢oHa mnpsMux I1HBECTHIH 1HBECTYE
B KOMIIaHiIO, BiH MPUJIISE€ 3HAUYHY yBary 3a0Xo-
YEHHIO KEpIBHUKIB KOMITaHil, 30Kpema, Jae iMm

MOJKJIMBICTh TPUMATH a00 OJIEP)KAaTH 3HAYHY Yac-
THHY aKIili KOMMaHii, a TakoX aKTHBHO JOIy4Ya-
€ThCS JI0 y4YacTi B KOPHMOPATHBHOMY YIPaBIiHHI
Takoi kommaHii’®, Taki BUMOTH MOTPeOYyIOTH He-
CTaHJapTHOTO MIJAXOAY 1 OUIBIIOrO apceHaly Me-
XaHI3MiB, HIX 3a3BUYall MPOIMOHY€E KOPIOPATHBHE
npaBo. Lle cTBOpIOE MiAIPYHTS IS BUKOPUCTAHHS
KOPIOPAaTUBHUX JOTOBOPIB.

VYIpomoBXK OCTaHHIX YOTHPHOX JACCATHIITH
(dboHYM IPSIMUX IHBECTHUIIH MPUIIBUIIININ PO3BH-
TOK KOHTPAKTHUX IHCTPYMEHTIB 1 CTaHIIAPTIB, I10-
MIUPeHUX y Wil iHaycTpii. Y pesymprari iXHIX
3yCHJIb 1 BUMOT JI0 3aCHOBHHKIB BUHHUKJIM CKJIaIHI
KOPIOPATUBHI JOTOBOPH, L0 NepeadadaoTs Oara-
TOpPIBHEBE KOPIIOPATHBHE YIPABIiHHS Ta pi3HOMA-
HITHI clleHapil BUXoAy (POHIY NPSIMUX 1HBECTHUIIIH
i3 KOMITaHii, B Ky BOHHM iHBecTyBaJH. MaOyTh,
HallBAXXIMBIIIUM  pE3yabTaTOM Ili€l  eBOMIONii
€ YPI3HOMAaHITHEHHS CIIOCO01B BUPIMIEHHS PO301XK-
HOCTEH MK aKlioOHepaMH TaKUM YHHOM, 100
y GOHIY IPSIMUX THBECTHUIIIN 3B/ OyJIa MOXKITH-
BiCTh BUWTH 3 KOMNaHi{ 3 mpuOyTkoM a0 B Halirip-
IOMY BHIAJIKy TMOBEPHYTH 1HBECTHIIl B PO3Mipi
IIEPBUHHOI CyMH.

BucHoBkn

Jlns po3yMiHHSI IPUPOJN KOPIIOPATUBHOTO JI0-
rOBOPY MOTPiOHO BPaxoBYBaTH, IO HOTO IOIIH-
peHHsI BigOyBasocsl Ha TJi 3arajJlbHOTO PO3BUTKY
KOpPITIOpaTUBHOTO TipaBa y cBiTi. OTxe, #oro
CHPUITHATTS 3aKOHOAABISIMHU Ta CYJOBOIO BJIAJI0I0
3MIHIOBAJIOCS 1 MPOMIILIO KiTbKa MepioaiB. MoxHa
BUJIINTH Taki Nepiogu B PO3BUTKY IHCTUTYTY
KOPITOPaTUBHOTO JOTOBOPY y CBITi: IEPBUHHA JIi-
Oepasmizaris MiAMIPUEMHUITBA Yepe3 KOPOJiBCHKI
XapTii; KPUTHYHE CHPHHHATTS 3aKOHOJABIISIMHU
Ta Cy/IOBOIO BJIQJIOK0 NPUBATHUX KOpIOpaliii Ta
JIMCIIO3UTUBHOCT] y BIJIHOCHHAX MIX akIlioHepa-
MU; HOLIUPEHHS IPUBATHUX KOpHoOpalliil Ta nosisa
3aKOHOMABYOTO PETYNIOBAHHS KOPIOPATHBHUX
JIOTOBOPIB; MOIMUPEHHS (POHJIB NPSIMUX IHBECTHU-
il 1 aKTUBHE BUKOPUCTAHHS KOPIOPATUBHUX J0-
TOBOPIB; PO3MEKYBaHHS PETYIIOBAHHS ITyOIIUHUX
KOMITaH1i Ta KOMIIaHii, 1[0 CTAHOBJISThH CYCITIIb-
HUHU 1HTEpec, 3 OAHOTO OOKY, Ta MPUBATHUX KOM-
MaHii, M0 3aJIy4ar0Th MPHUBATHI IHBECTHUIIT 1 He
MalTh 3HAYHOTO CYCIIJIBHOTO BIUIMBY, 3 1HIIOTO
0oky. Cy4acHuit mepioa po3BUTKY KOPIIOPATHBHO-
ro JIOrOBOpY NOB’si3aHuid 3 MoHATTSIM ESG, sike,
0e3yMOBHO, Oy/ie BiIOOPaKeHO B KOPIIOPATUBHUX
JIOTOBOPAX.

36 Steven N. Kaplan and Per Stromberg, “Leveraged Buyouts
and Private Equity,” Journal of Economic Perspectives 23, no. 1
(2009): 131, https://doi.org/10.1257/jep.23.1.121.
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BpaxyBaHHS Cy4acHUX TCHJICHIIIN y perysroBaH-
Hi NpUBAaTHUX, MyOMiYHMX KOMIIAHIM Ta KOMIaHIH,
10 CTAHOBJISITH CYCITUTBHUM 1HTEpeC, Oy/ie KOPUCHUM
JUIsL TIOJIAJIBIIIOTO BJOCKOHAJICHHSI KOPIOPaTHBHOIO

mnpaBa YKpalHU Ta PErylrOBaHHS KOPIIOPATUBHUX
JIOTOBOPIB. 331151 CIIPUSTHHS 3aTyYCHHIO HOBHX 1HBEC-
THUIA B YKpaiHy BaXIJIMBO, 100 PETyTIOBaHHS TPH-
BaTHUX KOMHaHiﬁ 3aJIMIIATIOCA THYYKUM.
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Mykola Stetsenko

GENESIS OF THE SHAREHOLDERS’ AGREEMENT IN THE WORLD

Abstract

Professional investors usually lack the rights and opportunities provided by corporate law regarding the
management of a company and the methods of recouping their investments. Shareholders’ agreements help
fill this gap in modern practice. They have evolved over the 20" century, shifting from being completely
prohibited to being recognized by law and upheld by courts. Analysing the nature of shareholders’ agreements
and their feasibility requires an understanding of their genesis globally.

The attitude of the legislature and courts toward the contractual regulation of shareholder relations
within a company evolved significantly during the 20" century. It progressed from deeming such agreements
invalid to their legislative and judicial recognition in most democratic countries. Private equity funds played
an important role in this development, as they became a powerful class of investors in the early 1980s and
demanded significant flexibility in regulating their relationships with company founders.

The purpose of this article is to study the genesis of shareholders’ agreements worldwide in the broader
context of the evolution of corporate law. The author also focuses on one of the key factors that has influenced
and continues to influence the proliferation of shareholders’ agreements and their demand among investors —
the requirements of private equity funds investing in companies.

Based on the results of this study, the author concludes that sharcholders’ agreements have spread
alongside the general development of corporate law worldwide. Their perception by legislators and courts
has evolved through several distinct phases, namely: the initial liberalization of entrepreneurship via
sovereign charters; a critical stance towards closely held companies and shareholder discretion by legislators
and the judiciary; the proliferation of closely held companies and the introduction of legislative regulations
on shareholders’ agreements; the rise of private equity funds and their active use of shareholders’ agreements;
and, finally, the differentiation between the regulation of public companies and public-interest entities
versus closely held companies. The most recent stage of shareholders’ agreement development is influenced
by the ESG requirements, which are increasingly shaping the content of these agreements.

Given modern trends in the regulation of closely held companies, public companies, and public-interest
entities, further improvements in Ukrainian corporate law and the regulation of shareholders’ agreements
would be beneficial. It is important that the regulation of closely held companies remains flexible to
encourage new investments to Ukraine.

Keywords: investments, minority sharcholders, private equity funds, closely held companies, public
companies.
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AIMIHICTPATUBHO-ITPABOBI TA KPUMIHAJIBHO-ITPABOBI
3ACOBMU 3ANIOBITAHHSA KPAAI’KKAM I3 MATASUHIB

Y emammi oocnidoceno npobnemy aominicmpamusHoi ma KpUMiHAIbHOL 6I0N0GI0ATbHOCMI 3a KPAJidiCc-
KU, 30Kpema OpibHi KpaoidcKu 3 MAea3urie, Niocmasu maxoi 8ionosioanrbHOCmi ma 6uou CMsaeHeHb | NOKa-
Pamb, K 3aCMOCO8VIOMbCS Y 8I0N0GIOHUX Sunaoxkax 6 YKpaini i 3a KOpOOHOM. AHANI3 CMAamucmuyHux
Oanux nokazae, sokpema, wo y 2022—-2024 pp. Hayionanvra noniyis Yxkpainu 3HA4HO 3MEHWULA PeacyEaHHs.
Ha KpaoidcKu, AKi € KPUMIHATbHUMU NPOCMYNKAMU, d KLIbKICMb 0CI0, 3ACY0NCeHUX 3a MAKi KPAOIdCKU,
amenwunacy y nonao 17 pasis. Jlo 9 cepnus 2024 p. UKPAOEHHS UYHCO20 MAlHA, 30KpeMa Ui NOBMOPHe,
BUZHAYANU K AOMIHICTNPAMUBHUL NPOCMYNOK, AKU/O0 86APMICIb MAKO20 MAUHA HA MOMEHN 6YUHEHHS Npd-
sonopywenns ne nepesuugysaia 302,8 epH, a Ak KpUMIHATHUL RPOCMYNOK — SKWO 8APMICb npeomema
Kpaodixcku 6yna 6 wupokux medxcax 6i0 302,8 0o 151 400 epu. Ane ananiz cyoosoi npaxmuku 00800UNb,
W0 HENOOOUHOKUMU € BUNAOKU 3ACYONCEHHSL 30 KPAOINCKY 00 5 POKi6 N036aenients 60l Y pasi, Koau i npeo-
Mem nuute HesHauno nepesuwyysas 302,8 epn, | 6o0HouaC 3acCy0dceH s 00 MI3EPHO20 Wwmpagy 3a a0MiHi-
CMpamueHuLl RPOCMYNOK, KOIU 0COOU 8UUHSAIY 6a2amopaszosi KpaoidiCKu HA 3A2anbHy CYMY, W0 8 0eCamKu
pasie nepesuwgysana 302,8 epn. 3anpononosano, 30Kkpema, uHaUUMu, Wo y pasi 4uHeHHs 000010 080X
yu Oiabuie BUKPAOEHD, 30 HCOOHE 3 AKUX i1 He OYI0 NpUmseHeHo 00 AOMIHICIPAamueHoi 8i0n06i0aIbHOCII,
PO3MIpU npeoMemis UKPAOCHHS CKAA0AIOMbCs [ 0coba Mae Hecmu AOMIHICMPAmueny abo KpUMIHAIbHY
BIONOBIOANLHICIb 3ATIEHCHO BIO POIMIPY BUKPAOECHOZO.

KurouoBi ciioBa: kpajaikka, rpabik, ApiOHEe BUKPAJCHHS, aJMIHICTpaTHBHE MPABOMOPYIICHHS, KPHMi-
HaJbHUU NPOCTYINOK, KPUMIHAIIbHA BiJIMOBIIabHICTh, TOKAPAHHS, CTATHEHHS.

IMocTanoBka mpodaemu. Cepen  KpamiKok,
[0 BYUHSIOTHCS B YKpaiHi, 3HaYHA KUIbKICTh —
e KpaJiKKK 3 Mara3uHiB, KiOCKiB, pHHKOBUX SITOK
TOMIO. X CKOIOIOTH 3/1€61IbIIOr0 BUIAAKOBI KIIEIITO-
MaHU, TPYIH IMiUTITKIB, 0€3XaThKH, 1HIII MPEICTaB-
HUKHM MapriHaJbHHUX TPYI HACEICHHS, Ki BUIPAB-
JIOBYIOTh IIi CBOi BUMHKHM HH3BKHMH JIOXOIAMH,
aje B OCHOBHOMY — OJICPKUMI HaB’SI3JHBUM
HaMaraHHsM BKpacTu mnpodecioHanu, M0 HaBiTh
BUKOPHCTOBYIOTH CII€LiaJIbHI CYMKH 1 TIYHIMJIKH
AHTUKPAIDKHUAX PaJiOYaCTOTHUX TIPUCTPOiB. 3a
CBIJJUCHHSIM TIPEJCTABHUKIB YKPATHCHKMX TOPro-
BEIBbHUX MEPEkK, HANUMOMYISPHIIIMMU TOBapaMH
JUISL KpaJiiB € ajikorojb, COJIOOII, YepBOHA 1Kpa,
CHUpH, KaBa, KOHCEepBaIlisi, TOOTO BiIHOCHO KOIITOB-
Hi IPOJLYKTH 3 TPUBAJIUM CTPOKOM 30epiraHHs, a He
COIIaJIbHO 3HAYYIIII TPOJIYKTH HMIOJACHHOTO BXKHUTKY.
ToMy NpUYMHU KpaADKOK 3 MarasuHiB B YKpaiHi
BaXKKO TOSICHUTH OiTHICTIO HACEJICHHS B yMOBax
Bifiuu'. Xoua B VkpaiHi KpaaiKKd 3 MarasuHiB

! Onexciit Kozauenko, «/lenikarHa Tema: siki ToBapu Haifgacrimne
KpaayTh 3 Mara3uHiB i sKUX 30MTKIB 1Lie 3aBaa€e TopriBii», Delo.ua,
10 mucronana 2023, https://delo.ua/retail/delikatna-tema-yaki-tovari-
naicastise-kradut-z-magaziniv-i-yakix-zbitkiv-ce-zavdaje-torgivli-
425893/

© Xasponiox M. 1., 2024

e HEe € HACTIIbKH MAacIITaOHOK MPOOIEMOIO,
SK B 1HILIUX KpaiHax CBITY, 1110 Oy/ie OKa3aHo B il
CTaTTi HIDKYE, CHTYaIlisl MOXE IIBHJKO 3MIHUTHCA,
30KkpeMa W uepe3 HEJOCKOHAJEe 3aKOHO/ABCTBO.
be3 nanexxHOTO 3a0€3MEUeHHS OXOPOHH KPATiKKY
3 MarasuHy BUMHUTH JIETIIE, HIJK 3 KBAPTUPH, aBTO-
MOOIJISI UM KHINEHI, a JUIs BUIIPABIAHHs CBOIX Jil
JIOCTaTHBO TIOCTIATUCS HAa 3HAUHY PI3HUIIIO B CTaTKaxX
3JI0[Tisl Ta BJIACHUKA TOBApIiB.

Meta cTrarTi — 3HAXOIKCHHS ONTHMAJIBHOL
MOZENTI aIMiHICTPAaTUBHO- Ta KPHMiHAJIEHO-TIPABO-
BHX 3aco0iB 3armo0iraHHs KpajikKKaMm 3 MarasuHiB
Ha TJIi 3MiH 3aKOHO/IaBCTBA 3 IIUX NTUTaHb 9 CepIiHs
2024 p. (neHp HaOpaHHS YUHHOCTI 3aKOHOM YKpai-
Hun «lIpo BHecenns 3miH mo Komexcy VYkpainu
PO aIMIHICTpaTHBHI MPABOMOPYIICHHS Ta JESIKUX
IHIIMX 3aKOHIB YKpaiHW 1010 TIOCHIJICHHS BiJIIIOBi-
JABHOCTI 3a JpiOHEe BUKPAJCHHS UYYXKOro MaiHa
Ta BPETYJIIOBAHHS JCSIKUX 1HIIUX MMUTaHb JisSTBHO-
CTi MPaBOOXOPOHHHUX OPraHiB).

AHaJi3 ocTaHHIX AocCHilzKeHb i myOsaikauiii.
[MuranHs 3amoOiraHHs KpagikKaM 3 MarasuHiB
PO3MIISAZAOTE y CBOIX HAYKOBUX IPAIISX TIEPEBAKHO
¢daxiBui 3 KPUMIHAJIICTUKA Ta KPUMIHAJIHHOTO
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MIPOIIeCyaTbHOTO IMpaBa, 3BEPTAIOYH yBary HacaM-
mepes Ha METOAMKY IX PO3CHiAyBaHHS 1 TaKTHKY
MIPOBE/ICHHS OKPEMUX CIIITUUX Jif, a TAaKOXK 0CO0-
JIUBOCTI KOPUCIIMBHX 3JI0YMHIB, SIKi BYMHSIOTH He-
MOBHOJIITHI Ta HApKO3aJIeXkHI 0cO0M. Y po3pisi xk
KPUMIHAJIBHOTO NpaBa Ta KPUMIHOJIOTT 1 MUTaHHS
Oy mipeameroM po3nsiay H. Antontok, O. byms-
yenko, O. bypnu, B. Ky3nemosa, O. MapiHa,
O. Menemka, P. Momuanosa, O. Octpormsiaa,
€. IlucemeHcrKoro, 1. [Monbmukosa, O. Tasmyii Ta iH.
HeBupimeni panime 4YacTuHu mnpodIeMu.
Micnsa 9 cepnusa 2024 p., xonu HaOynH YUHHOCTI
3a3HayeHl BUILE 3MIHMA A0 CT. 51 Ta iHIIMX cTrarei
Komexcy VYkpaiHu mpo aaMiHICTpaTHBHI MpaBo-
nopymenHs (nam — KYnAll), Bunukia morpeda
B JIOKJIATHOMY aHaJli31 Bi/IOBITHMX MUTaHb aJMiHi-
CTPaTUBHOTO Ta KPUMiHAIBEHOTO ITPaBa.

Buxkiaa ocHOBHOT0 MaTtepiaiy

Orisig CTATUCTHYHHX JaHUX MIOA0 KPHUMi-
HAJILHO KapaHHUX KPAIKOK Yy:KOro MaiiHa

Kpuminanehuii komexe VYipainm (mami — KK)
niepeabavae BiAMOBIAANBHICTD 3a: KpaIikKy (cT. 185);
rpabix (ct. 186); po30iii (cT. 187); Bumaranss (ct. 189);
maxpaiictBo (ct. 190); mpuBIacHeHHs, poO3Tpary
MaliHa a00 3aBOJIOIHHS HUM LIUISIXOM 3710BKUBAHHS
cry)x00BuM cTtaHoBuiieM (crarti 191, 193, 388);
BUKPAJCHHS, 30KpeMa B Ha3BaHI BHUINIE CHOCOOH
(crarti 188-1, 262, 308, 312, 313, 357, 410); 3aBo-
JIOJIIHHS 4y UM MaitHOM (ctarTi 206-2, 289).

Kpaikku Ta iHII 3a3Ha4eHi CriocoOr BHKPaICH-
HSI 4y>Or0 MaifHa i HE3aKOHHOTO 3aBOJIOJIIHHS HUM

MPOTSITOM 0araTb0X POKIB MOCIAI0Th TepIle MicIie
3a KUIBKICTIO SIK 3apPEECTPOBAHUX KPUMIHAIBHUX IIpa-
BOITOPYIIICHB, TaK 1 3aCyIKEHHX 32 HUX 0ci0 (Taom. 1).

3 HaBeieHUX U (P BUAHO, HACKITIBKU BAXKIUBUM
€ 3armo0iraHHs BYMHEHHIO 3a3HAYCHUX KOPUCITHBHX
MPaBOMOPYIIEHb, HacaMIIepen Kpaabkok. Toi daxkr,
110 TXHs 00JTIKOBaHA KUTBKICTh B OCTaHHI POKH 3MEH-
HIyeThCs (IUB. TabM. 2), CBIAYUTH HE TaK Mpo iX pe-
aJIbHE 3MEHIIICHHS (SIKE, BTIM, € MOJKJIUBUM Y 3B’SI3KY
3 Mirpaii€ro Ta 3HaUHUM 3MEHIIEHHAM YHCEIbHOCTI
HACEJICHHS ), SIK TIPO Te, [0 Yepe3 3aiHATICTh PO3CiIi-
JTyBaHHSIM BOEHHUX 3JI0YHHIB, BIHICHKOBUX Ta ICSTKUX
IHIIUX TIPaBOIIOPYILICHB, TIOB’I3aHNUX 3 BOEHHUM CTa-
HOM, Ta 3 IHIMX NOpuuuH opranu HamioHambHOI
MOJTIMIT He MPHIUISIOTh HAJEKHOT YBark PO3CIiTy-
BaHHIO BUKPAJECHHS 4Yy»KOro MaliHa Ta HE3aKOHHOIO
3aBOJIOMIIHHS HUM. Te came CTOCYEThCS 1 CYIIB.

L1i mani miATBEpOKYIOTH, TO-TIepiie, mo y 2022—
2024 pp. HamionansHa momiiist 3Ha9HO 3MEHIIHIIA pea-
T'yBaHHS HA KPAJIKKH, SIKi € KpUMIHAJIbHUMU HPOCTYTI-
kamu. Skmo y 2021 p. Taki KpaabKKd CTaHOBHIIA
26,8 % ycix oOMKOBAHMX KPAJDKOK 1 CIIPaBU OO
43,9 % 3 HUX HaIPaBJUIICH [0 CYy 3 OOBHHYBAIBHAM
axkToM, To y 2022 p. TaKuX KPaALKOK 1 CIIpaB CTalo,
BIINOBITHO, 4,9 % Ta 55,0 %, y 2023 p. — mre 0,1 %
ta 32,1 %, ay 2024 p. — 0,1 % Ta 12,8 %. Ilo-mpyre,
micist 9 cepriast 2024 p., BCyTieped OUiKyBaHHIO, Y CTa-
THCTHULI OOMKOBAaHMX Kpaabkok 3a 4. 1cr 185 KK
HIYOTO HE 3MIHWIIOCH: SIKIIO Y MEPIIOMY TiBpiy4i OyI10
006mikoBaHO 50 TakuX KpagikoK i 0 Ccyday 3 OOBHHY-
BaJGHAM aKTOM HAIPaBICHO 6 CIpaB, TO B APYroMy
MPUONM3HO CTUTBKH 3K — 36 1 5, BIATIOBITHO.

Tabnuys 1. CTaTHCTHYHI 1aHi 010 KiTbKOCTI BUNAAKIB BUKPaIeHHS

Yy:KOro MaifHa Ta He3AKOHHOTO 3aBOJIOAIHHSA HUM i 3acyl:KeHHs 32 HUX, 2021-2024 pp.

2021 pik 2022 pik 2023 pik 2024 pix

O0ikoBaHO 160 948 (50,1 % 118 270 (32,6 % 182 676 (38,4 % 140 236 (28,5 %
KPUMiHAJIbHIX BiJ] yCix BiJl yCiX OOJIKOBaHUX, | BiJ yciX OONIKOBaHMX, | Bifl yCix OONIKOBaHHX,
NPaBONOPYIICHb, 00TIKOBaHHX aJne SAKIIo He aJe SKIIo He aJie SAKIIo He
nepeadaYeHuX KPHUMIHAIBHUX BPaXOBYBaTH BIICEKOBI | BpaxOBYBATH BIHICBKOBI | BpaxOBYBaTH BifiCHKOBI
crartsimu 185-191, [IPaBOIIOPYIICHB ) KpUMiHAJIBHI IPaBo- KpUMiHAIBHI IPaBo- KpUMiHAJIBHI IPaBo-
193, 206-2, 239-1, MOPYIICHHS, KiJIbKICTh | HMOPYIICHHS, KUTBKICTh | TOPYIISHHS, KUIBKICTh
239-2, 262, 289, 308, SIKMX 3pocia 3 3 THC. SIKUX 3pociia 3 3 THC. SIKUX 3pociia 3 3 THC.
312,313,357, 388, 110 maitke 14 tuc., 110 Maitke 29 tuc., 110 maibke 94 tuc.,
410 KK? Ta BOECHHI 3JI0YHHHU, Ta BOCHHI 3JIOYMHH, Ta BOCHHI 3JIOUMHH,

KUIBKICTB SIKMX 3pOCJia | KUIBKICTB SIKMX 3pociia | KUIBKICTB SIKHX 3pocia

Maiixke 3 HyJIsl 10 Maiike 3 HyJsl 10 Maiike 3 HyIs 710

62 tuc., — 10 40,9 %) | 63 TC., — 10 47,1 %) | 30 THC., — TO 39,2 %)
i3 HUX — Kpazaibkok | 113 517 69 496 82123 55576
(ct. 185 KK)

3acymKkeHo 3a i
KpHUMiHAJIBHI IPaBo-
MOPYIICHHS 0Ci0°

31462 (49,1 %
BifT ycix
3aCyHKEHHX 0Ci0)

19 956 (40,2 %
BiJI YCIX 3aCy/PKCHUX
0ci0)

46 136 (69,2 %
BiJl yCIX 3aCy/DKECHHX
oci0)

Hemae nanux

2 Odic I'enepasbHOTO NIPOKYpOpa, [Ipo 3apeccmposani Kpumi-

HAJIbHI NPABONOPYUIEHHS MA Pe3yIbmamu ix 00Cy008020 po3Caioy-
eanns, nara 3sepHenHs 10 ciuns 2025, https:/gp.gov.ua/ua/posts/
pro-zareyestrovani-kriminalni-pravoporushennya-ta-rezultati-yih-
dosudovogo-rozsliduvannya-2.

? Cynosa Biana Yrpainu, Cydosa cmamucmuka, 1ata 3BepHEHHS

10 ciunst 2025, https://court.gov.ua/inshe/sudova_statystyka/.
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Tabnuysa 2. Tunamika o0JikoBaHUX Kpagixkok, 2021-2024 pp.

2021 pik 2022 pik 2023 pik 2024 pix
OonikoBaHo kpanikok (ct. 185 KK), 113517 69 496 82123 55576
3 HUX:
KpUMiHaJIBHUX MpocTynKiB (4. 1 ct. 185 KK) 30403 3997 84 86
KPUMIHAIBHHUX IPOCTYIIKIB BUNHEHO 3673 729 1 1
i3 MarasuHiB Ta IHIINX TOPrOBEJIbHUX TOYOK
Hanpasneno /10 cyay 3 00BUHYBaJbHUM aKTOM 43212/13334 | 29915/2199 44 056 /27 33171/ 11
CIIPaB TPO 3JI0YMHHM / KPUMIHAIBHI IPOCTYIIKA
Tabnuys 3. InnaMika 3acyTKeHHS 32 KPaIi’KKy — KPUMiHAJILHUH MPOCTYNOK
i BUM nokapausp, 2021-2023 pp.

2021 pik 2022 pik 2023 pix
3acymxkeno 3a 4. 1 ct. 185 KK, oci0, 8880 2962 511
3 HUX:
J10 11030aBJICHHS BOJI 124 (1,4 %) 64 (2,2 %) 34 (6,6 %)
110 OOMEKEHHSI BOII1 245 (2,8 %) 119 (4,0 %) 27 (5,3 %)
JI0 aperTy 207 (2,3 %) 86 (2,9 %) 22 (4,3 %)
JI0 TPOMaJICBKUX pooiT 4769 (53,7 %) 1585 (53,5 %) 173 (33,8 %)
10 mrpady 1464 (16,5 %) 412 (13,9 %) 104 (20,3 %)
3BUIBHEHO BiJl TOKapaHHs 1992 (22,4 %) 677 (22,9 %) 147 (28,8 %)

Jani cynoBoi BIaaM IOKa3yloTh, HACKUIBKH
3MEHIIMJIACh KIJIbKICTh 3acy/KeHux 3a 4. 1 ct. 185
KK (muB. Tabm. 3).

3 mMx JaHuX MOXKHa moOauutu, 1o y 2022-
2023 pp. KUTbKICTh 3aCy/DKCHHUX 3a KPAJIKKH, 5K €
KPUMIiHAIBHUMHU POCTYIIKAMH, HE MPOCTO 3HHKY-
Bajach, a Majgana — CIOYaTKy B 3 pasu, a IMOTIM
Maiixe B 6 pasiB. Jlo TOro » CyJau CTajau 4acTilie
3aCTOCOBYBATH JI0 3aCy/DKCHUX IMMO30aBIICHHS BOII,
oOMexxeHHs1 Boui, apewiT, a B 2023 p. — Takox
mTpad 1 3BIIBHEHHS BIJ IOKapaHHs, Habararo
piame — rpoMazaceKi podotu. [IpoTsirom ABOX pokiB
KUTBKICTh 3aCyIDKEHUX 3a KpaJikKKH, SKi € KpUMi-
HAJBHAUMH TIPOCTYNKAMH, 3MCHIIWIACH y TOHA]
17 pa3ziB, ane mokapaHHs 3a IIi MPaBOMOPYIICHHS
3arajioM CTajau OiJIbII CyBOPUMHU.

AJle JUIe 4acTKOBO 3a3HAdYEHE BHUINE MOXKHA T10-
SICHUTH THM, 1110 KPaJiKKK, BunHEH1 y 2022-2024 pp.,
3akoH BUMarae ksauidikyBatn 3a 4. 4 ct. 185 KK
3a 03HAKOIO BYMHEHHS iX B yMOBaX BOEHHOIO CTaHY.
AJDKe He BCi CyIU 3rojiHI 3 TaKMM ITiIX0I0M (a y BU-
MaJKax 3acy/KEHHsI 32 YTOIIO0 3aIlPOIIOHOBAHA IPO-
KypOpOM B OOBHHYBJIbHOMY aKTi KBaJTi(DiKaIlis KpH-
MIHAJIBHOTO IIPABOIIOPYIICHHSI CYIOM HE OLIIHIOETHCS),
1 He BCl KpaJbKKH, 3a siKi 0coOM Oyiu 3acy/pKeHi
y 2022-2024 pp., Oy/1 BUMHEHI came B Liei Tepiof.

Orisi/1 3aK0HOIABCTBA i CYI0BOI MPAKTHKH 111010
KPUMIHAJIBHO KAPAHUX KPAIKOK 1y:K0ro MaiiHa

VYei nepemiveni y crartsix 185-191, 193, 206-2,
239-1, 239-2, 262, 289, 308, 312, 313, 357, 388,
410 KK xpuMiHaIbHI MPABOMOPYIICHHS € 3JI0UYHHA-
MU, 32 BHHSATKOM KPUMiHaJIbHUX IMPAaBOMOPYIICHb,
niepenadenux u. 1 cr. 185, 4. 1 cr. 188-1,4. 1 ct. 190,
cT. 193, 1. 1 c1. 357 KK.

[Ipu mpoMy Kpajikka € KpUMiHAJIBHHM IPO-
CTYNKOM, fKIIO il BYMHEHO: 1) 3a BiJICYyTHOCTI
00TsDKYIOYUX 00CTaBWH, Mepe0aueHUX YaCcTHHA-
mu 2-5 ct. 185 KK (moBTOpHiCTh, mnoOmepenHs
3MOBa TPyNH 0ci0, MPOHUKHEHHS Y MPUMIIICHHS
9¥ CXOBHIIE, 3HAYHA IIKOJa MOTEPIIOMY, YMOBH
BOEHHOTO 200 HA/I3BHYAWHOIO CTaHY, BEJIMKUH Ta
0CcOOJNMBO BETMKUN PO3MipH, OpraHizoBaHa Ipymna)
1 2) SKII0 po3Mmip i1 mpeaMeTa NePeBUIILYE PO3MIp
npeaMeTa APiOHOro BHKPAICHHsS 4yXKOro MaiiHa,
Bu3HaueHoro y cT. 51 KYmAIl.

Ho 9 cepnus 2024 p. BUKpaAeHHS YYy>XKOro
MaifHa, 30KpeMa i TIOBTOPHE, BBAXKAIIH JPIOHUM,
SIKI[O BapTiCTh TAKOTO MaiiHa HA MOMEHT BYH-
HEHHsSI TIPaBOTOPYIICHHS HE IIEPeBUIIyBaIa
0,2 HeomogaTKOBYBaHOTO MIiHIMyMYy JOXOJiB
rpomajisH (naini — aMar) —y 2024 p. ue nopis-
HroBasio 302,8 rpu (0,2 Bix 1514 rpu). Bongnowac
3Ha4YHa NIKOJIa MOTEPITiIOMY, 3T1THO 3 M. 2 MpH-
mitku 1o cT. 185 KK, nepenbdavae 30uTku HA Mi-
HimManbHy cymy 100 amar — y 2024 p. nie 6yno
151 400 rpH.

OTxe, peaMeT KpaJaikKKH — KPUMIHAILHOTO
npoctynky, nepeadbadeHoro 4. 1cr. 185 KK,
110 9 cepriast 2024 p. nepeOyBaB y NIMPOKUX MEkKaX
Bijx 302,8 mo 151 400 rpH.

AHami3 Cy0oBOi MPAaKTUKH ITOKA3ye, IO HEIO-
OJIMHOKMMHU € BUIAJKU 3acymxeHHs 3a cT. 185 KK
y pasi, KOJIM MpeJMET KPaJai>kKKH He3HAYHO MEPEeBH-
myBas 302,8 rpH. HaBenemo nuiie Tpu npukiaan
KpaJiKKH:

— 3 marazuny «llponyktu-408» IBOX MIIALIOK
ropinku BapTicTio 478,60 TpH — 0Cc00y 3aCy/IKEHO
3a 4. 4ct. 185 KK (3a o3Hakoro «B yMoOBax
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BOEHHOTO CTaHY») J0 IMO30aBJICHHS BOJII Ha CTPOK
5 pokiB;

— 3 MarasuHy «ATDB» IIsmku Bicki BapTICTIO
596,50 rpr — oco0ly 3acymxeHo 3a 4. 4 ct. 185 KK
110 11030aBJIeHHsT BOJII HA CTPOK 5 POKIB®;

— 3 MarasuHy «HoByc» HpOIyKTIB BapTicTIO
436,30 TpH — oco0y 3acypkeHo 3a 4. 2 cT. 15,
4. 4 cr. 185 KK no mo36aBieHHs BOM Ha CTPOK
5 pokis®.

[ToniOHUX BHUPOKIB, SK CBIAYUTH BUBUCHHS
JaHUX €IUHOTO PEECTPY CYIOBHUX PillleHb, — COTHI
HIOPOKY.

Jnst TOpiBHSHHS: HENOOAWHOKHMH € BUITAIKU
3acymkeHHs 3a cT. 51 KYnAIl, konu npeamer kpa-
JIDKKA  3HAYHO TICPEBHIIYBaB JPIOHWUH  po3Mip
y 302,8 rpn. Hanpuknas:

— TpU KpaabKKu (B pI3HMH dYac) 3 MarasuHy
«®Dopa»  MPOAYKTIB  3arajbHOK  BapTICTIO
348,13 rpH — 0c00i OroJIOIIEHO YCHE 3ayBaKCHHS ;

— IBaLATH KPaKOK (y pi3HHMII yac) 3 MarasuHy
«®Dopay» MPOITYKTIB 3arajIbHOI BAPTICTIO 1575 TpH—
oco0y 3acymikeno 1o mrpady B po3mipi 170 rpu?;

— JBAJUATh TATh KpaabKok (y pi3HHH dac)
3 MarasuHy «Dopa» MPOAYKTiB 3arajJbHOI0 BapTiCTIO
4345 rpH — oco0y 3acy/KeHO 70 mTpady B po3Mipi
510 rpr’.

KoxeH 3Ha€ nmpaBWIIbHY BIJINOBIJb HA MMUTAHHS,
SIKC 3 BUMHEHMX [iIHb € OUIbII HEeOe3IeYHHUM, —
OJIHA KpaJibkKa Ha cyMy 436 IpH 4M JBAJIIISITh 11T
Kpanbkok Ha cymy 4345 rpa. [lpore 3akoHOmaBelb
JO3BOJISIE B MIEPIIOMY BHITAJIKY 3aCyIKyBaTH 0COOY
JI0 KUJIBKOX POKIB TO30aBJICHHS BOMi, a B IPYTOMY —
110 MizepHOTo mrpady. OTxe, HASThCS PO KPUIYIILY
HETIPONOPLINHHICTb.

O CTaTUCTHYHUX AAaHUX IMOAO0 AJAMiHi-
CTPATHBHO KAPAHOT0 BUKPAEeHHS 1yKOro MaiiHa

Kpim kxpuMiHAIBHO KapaHUX HE3aKOHHOTO BHITY-
YEeHHS Yy>KOro MaifHa a00 3aBOJIOIIHHS HUM iCHYIOTb
1 TOA10H1 TIPaBONIOPYIIICHHS, 32 SIKI HACTAE JIUCIHILTI-
HapHa, marepianpHa (crarti 40, 43-1, 135, 235-3
Kozekcy 3aKkoHIB Mpo mpaito YKpaid, cT. 6 3akoHy

4 3aBojChKuil paitoHHMi cyn M. Mukonaesa, Bupok, 9 rpymmst
2022, €uHui peecTp CyI0BHX pillieHb, https:/reyestr.court.gov.ua/
Review/107762753.

> MyxkauiBcbkuii MiCbKpaiOHHHI Cy/ 3akaprnarcbkoi obuacti,
Bupoxk, 31 Gepesns 2023, €uHuiA peectp CyI0BUX pillieHs, https://
reyestr.court.gov.ua/Review/109935221.

¢ Jlapuunpkuii paiionnunii cyn M. Kuesa, Bupok, 20 OBTHs
2023, €uHui peecTp CyI0BHX pillieHb, https://reyestr.court.gov.ua/
Review/114535800.

7 IlleBuyenkiBebkuii paiionnnit cyn M. Kuesa, Ilocraosa,
15 6epesnst 2024, €uHuil peecTp CyIOBUX pileHb, https://reyestr.
court.gov.ua/Review/117973521.

8 ®acriBcpkuii Michkpaitonunii cyn Kuiscbkoi oomnacri, [Tocra-
HOBa, 2 kBiTH 2024, €nuHUI peecTp CyIOBHX piuieHb, https:/
reyestr.court.gov.ua/Review/118071356.

? KueBo-CasiTomMHCbKHH pationHnii cyn KuiBebkoi obiacti,
TocranoBa, 28 TpaBusi 2024, €auHUN pPEeecTp CyHOBUX pIllICHb,
https://reyestr.court.gov.ua/Review/120786972.

Vkpainu «I[Ipo MarepiaibHy BiINOBITaIBHICTD Biii-
CBKOBOCITY>KOOBLIIB Ta TPHPIBHAHUX [0 HUX OCI0
3a MIKOAY, 3aBJIaHy JICpXKaBi») Ta aJMIHICTpaTHBHA
BiMOBIAANBHICTE.

Ha »xaip, 11010 Mepiux IBOX BHIIB BIJIOBI-
JAIBHOCTI CTAaTUCTHUYHUX NaHUX Hemae. Tak camo
CTATUCTHYHI JIaHI HE JAaITh 3MOTH BHOKPEMHTH
3 4MCIa BUMAJKIB APIOHOTO BUKPAAEHHS UYyXkOTO
MaifHa BHIIAJIKM BHKPAICHHS CaMe IUITXOM Kpa-
nixkd. BogHowac, 3Baxaroun Ha Te, mo y 2024 p.
o6ikoBano 20 944 Bunajku maxpancTsa, mepej-
6agenoro 4. 1 ct. 190 KK (1989 cnpas npo 1i kpu-
MiHaJIbHI TPOCTYIKH HAIPABIICHO JIO CYly 3 OOBH-
HyBaJbHMM aKTOM) 1 TUIbkH 86 Kpaaikok,
nependadenux 4. 1 ct. 185 KK (nmume 11 cmnpas
Ipo Ii KPUMIHAJIBHI MPOCTYNKH HANpaBJIEHO 0
Cyay 3 OOBHHYBAaJIbHUM aKTOM), MOYKHA IPHITY-
CTUTH, 10 1 B CTATUCTHLI APIOHOTO BUKPAICHHS
qy)KOT0 MaifHa KpamiKKH TaKoX CTAHOBIATH
He Oinbire Hixk 5 % (pemrta — 1e ApibHe maxpaii-
CTBO 1 ipiOHE MpUBJIaCHEHHS ab0 po3Tpara).

3 paHux y Ta0n. 4 (IUB. HUXKYE) MOYKHA 3pOOUTH
TaKi BUCHOBKH:

1) KiTbKiCTh 0Ci0, II0/I0 SIKUX PO3IVISTHYTO CTpa-
BM, Ta 0C10, Ha IKMX HAKJIaJI€HO CTATHEHHS, BlJHOC-
HO 30LTbIIYETHCSA, a KUIBKICTh OCiI0, MIONO SIKUX
CIIpaBH 3aKPHUTO, BITHOCHO 3MEHIIyeThCs. L5t nuHa-
MiKa € TMO3UTHUBHOIO B KOHTEKCTI 3a0e3medyeHHs
HEBIJIBOPOTHOCTI BIMOBIAILHOCTI;

2) KINBKICTh 0Ci0, IIOA0 SIKUX 3aCTOCOBAHO
aperT, MOPOKYy CTaHOBUTH 2,1-2,2 %, TpOManChKi
poOOTH Cyau MPAaKTUYHO HE 3aCTOCOBYIOTH, TOX
Maibke y 98 % BHIAAKIB CyOH 3acCTOCOBYIOTDH
mrpad; He Oinbiie Hix 15-16 % posmipy mrpadis
3aCy/DKeHI CIIaYyOTh JOOPOBUIBLHO, IOJIO CTSAT-
HEHHS pemTH MmTpady BUKOHABUOIO CIIy>k00I0
JIAHUX CTATUCTHKH Yy BUIBHOMY JIOCTYI HEMaE,
aje MOXKHa MPHITYCTUTH, IO HE BCl MpPHU3HAYEHI
mrpadu cTaryrothes. Li 1aHi 3HaUHO BiJIPi3HSAIOTH-
csl BiJl HaBEIEGHUX BUIIIE JaHUX KPUMIHAJIBHOI CTa-
THCTUKHU IIOJ0 BUJIIB TMOKAapaHb 3a KPAIADKKy —
KPUMIHQJIBHUM TPOCTYNOK, 3TiJHO 3 SKUMH
BiJl TPETHHU J0 MOJOBUHH 3aCyIKEHIX MPU3HAYCHO
rpOMaJIChKi poboTH;

3) po3Mip CIPUIMHEHOT [IUM MTPABOTIOPYIIICHHSIM
LIKOJU € Jy’K€ HE3HAYHUM — Y cepeaHboMy 14 rpu
Ha OJHOTO 3aCy/PKEHOTO; po3Mip mrTpady TaKox
€ HEOOTSHKIMBHUM — Yy CepeaHboMy 243 TIpH.
OCKITBKH Ha KOXKHE 3 TaKHX IPaBOMOPYIIEHbH IT0-
TpiOHO BUTPATUTH 3HAYHY KiTbKiCTh JTIOAUHO-TOAUH
JUTSL IPOBEIICHHS PO3CITIAYBaHHS, CYIOBOTO PO3IIIs-
1y, BUKOHABYOTO IMPOBA/DKCHHS TOIIO, 116 MOXKE
OyTH CBITYCHHSIM HEe(EKTHBHOTO BUTPAYaHHS JIep-
KaBHHUX PECypCiB.
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Tabnuysa 4. CTaTucTUYHI 1aHi m010 APiOHOr0 BUKPageHHs 1y:koro Maiina (ct. 51 KYnAlIl), 2021-2023 pp.

BILHBY (cT. 24-1 KYnAII)

2021 pik 2022 pik 2023 pix
KinbkicTb 0ci0, MI0J0 SKUX PO3IISTHYTO aJAMIHICTPaTHBHI CIIPaBH 9746 8192 9852
KinpkicTs 0cib, Ha SKNX HAKJIAAEHO CTATHEHHS (Y T. 4. % BiJ 5209 (53,4 %) | 4507 (55,0 %) | 6150 (62,4 %)
KUIBKOCTI 0Ci10, 10710 SIKUX PO3IISTHYTO CITPaBH)
KinpKicTh HEMOBHOMITHIX, IOA0 AKUX 3aCTOCOBAHO 3aXO0IU 138 102 137

KinbkicTb 0Ci0, 1070 SKHX CIIPaBH 3aKPUTO, 30KpeMa:

4399 (45,1 %)

3583 (43,7 %)

3565 (36,2 %)

4yepe3 3aKiHYeHHsI CTPOKY JITaBHOCTI HaKJIaICHHS
AJMiHICTPaTUBHOTO CTATHEHHS

2791

2347

2119

Yyepe3 3BUILHCHHS BiJl BiAMOBIJAIBLHOCTI 793 641 702

y 3B’SI3Ky 3 MaJIO3HAYHICTIO MPAaBONOPYIICHHS

KinpkicTp 0ci0, 110710 SKUX 3aCTOCOBAHO mTpad 5075 4388 5983
KinbkicTb 0¢i0, 11010 SKUX 3aCTOCOBAHO apEIIIT 109 99 130
KinmpkicTb 0¢i0, MI0/10 SKUX 3aCTOCOBAHO IPOMAJICBKI pOOOTH 1 0 1
Po3mip cripuurHeHOT KoM, TPH, 67 743 67 060 95220
Yy T. 4. y CEpEITHbOMY Ha OJHOI'O 3aCy/KEHOI0, TPH mo 13 1o 15 mo 15
Po3mip Hakmagenoro mrpady, TpH, 1191 713 1 036 815 1537 280
Yy T. 4. Y CepPEeHbOMY Ha OHOTO 3aCY/HKEHOTO 0 mTpady, rpH o 235 o 236 o 257
Po3mip moOpoBiTbHO crutaueHoro mrpady, rpH, 191 774 154 976 252 564
y T. 4. Y CepeHbOMY Ha OHOT'O 3aCy/KEHOTO0 10 mrTpady, rpH o 38 no 35 1o 42

Tabnuys 5. AnMiHicTpaTHBHA BiINOBiNaJbLHICTDH 32 Ipi0He BUKPadeHHs YyKOro MaiiHa miciast 9 cepmus 2024 p.

[Byno — 0o 0,2 umoz]

Yacruna ct. 51 KYnAIl BapricTh CTArHeHHst
i 3micT aisiHus BHKPAa/IeHOT0
1. JIpiGHE BUKpaA/JCHHS Ty>KOTO 10 0,5 mmar mrpad Bixg 50 no 100 amar (850-1700 rpu) abo rpoman-
MaifHa (mo 757 rpH) cbki pobotr Big 20 1o 30 roaun, abo apemr g0 5 1i6

[byno — wmpagh 10-30 nmoe abo sunpasui pob6omu
00 1 micays 3 eiopaxysannam 20 % 3apo6imky,
abo apewm 6i0 5 do 10 0id]

2. JlpiOHE BUKPAJCHHS YyKOTO Bix 0,5 10 2 HmMAar

mrrpad Big 100 g0 300 amar (1700-5100 rpH)

a00 2, BunHEHi 000010,

SIKY TIPOTSTOM POKY BxKe OyJ10
MiTaHO aIMiHICTPATHBHOMY
CTATHEHHIO 32 TaKi il

(0 3028 rpH)
[Byno — 0o 0,2 umoz]

MaliHa (Bix 757 mo 3028 rpH) abo rpomajiceki pobdotu Bix 30 1o 40 roauH,

[Liei nopmu paniwe ne 6yno] a0 BunpasHi podoTH 10 | MicsIs 3 BigpaxyBaHHIM
20 % 3apobitky, abo apeT Bix 5 mo 10 1i6

3. [ii, mepexbadeHi yacTuHOO 1 710 2 HMAT mrrpad Big 300 mo 600 amar (5100-10 200 rpH)

abo rpomasichki podoTn Bix 40 1o 60 roaun, abo
BUIIPaBHi poOoTH Bt 1 10 2 MicsMiB 3 BiZjpaxyBaHHIM
20 % 3apobitky, ado apermrt Bix 10 go 15 1i6

[Byno — wmpagh 6io 30 00 50 nmoe abo eunpagni
pobomu 6i0 1 0o 2 micayis 3 8I0paxy8anHIm

20 % 3apobimky, abo apewm 6i0 10 do 15 0i0]

710 2 HM/T
(o 3028 rpH)

4. [ii, nepenbaveHi yacTuHoo 1
a0o 2, BunHEH1 0c00010, SIKY TPH
9y OiNIbIIIE pa3iB MPOTIATOM POKY
OyI10 MiZIaHO aIMiHICTPAaTHBHOMY
CTATHEHHIO 3a TaKi il

[Lliei nopmu paniwe e 6y10]

wrrpad Big 600 1o 1000 Hmar
(10 200-17 000 rpH)
abo apemr 15 1i6

CyThb 3MiH y 3aKOHOAABCTBI miciast 9 cepnHs
2024 p. (Tabum. 5)

3028 rpuBeHb 1 MEHIIEC KOMITYIOTh, HaIpHU-
KJIaJl, TakKi 3BUYAMHI TpeIMeTH, SK OFOJKETHI
BapiaHTH HOBUX MOOINBHUX Tesne(OHIB 1 UTSUNX
BEJIOCHIIC]IIB, Y CUITbCHKIH MiCI[EBOCTI — JIECATKH
Kypeil, Kauok, K03a, KyboMeTp ApoB UM JOIIOK. [X
KpaJli’kKa BiATenep — aJMIHICTPaTHUBHO KapaHe
JIpiOHE BUKpAJICHHS.

3rigHo 3 ynHEUM KYTIATI (y penaxiii Big 9 cepr-
Hs1 2024 p.), y pa3i BUMHEHHS NPaBOMOPYIICHHS,
nepeaodadeHoro ct. 51 KYnAIl:

— BHKJIFOYEHO MOXKIMBICTD 3BUILHEHHS Bl aami-
HICTPaTUBHOI BiJNOBIJAIBHOCTI TP MAJIO3HAYHOCTI
npaBomopyIeHHst (3MiHu 10 cT. 22)'°. 3aramom 1
HOBEJa € TIO3UTHBHOKO, aje, 3 IHIIOT0 OOKY, BAKKO
VSBUTHU 3aCyIKSHHsI 0COOU, HAPHUKIIAL, 32 KPAJDKKY
Xi0oHOrO OaToOHa;

— CTATHEHHS MO)ke OyTH HaKIaJeHO MPOTATOM
IIECTH MICSIIIIB 3 JIHS BUSIBJIICHHS MIPABOIIOPYIIICHHS,

103 HeBiJOMUX MPUYHMH IO 3MiHYy HE BHECEHO 0 TEKCTY
KVnAIl va cropinmi «3akoHomaBcTBo Ykpainu» Bebcaiity Bepxos-
Hoi Pagu Ykpainu (ctanom Ha 10 ciuns 2025 p.), https://zakon.rada.
gov.ua/laws/show/3886-20#n7.



88 e-ISSN 2663-0621. Haykosi 3amucku HaYKMA. FOpuanuni nayku. 2024. Tom 14

ajyie He IMi3HilIe JABOX POKIB 3 JIHSA WOT0 BYMHEHHS
(ct. 38) [Oyn0 — HE Mi3HIII SIK Yepe3 TPU MicsI
3 JTHSl BYNHEHHS MpaBonopyiieHHs |. [lotpeda B mii
3MiHI MaJia Ou CeHc, SIKOM BCi BUMHEHI 0CO00I0 Kpa-
JDKKH TCHS iX BUSIBIICHHS «CKIIaJaTUCS»);

— BJIACHHUK MiANPHEMCTBA, YCTAHOBHU, OpraHi3arii
a00 YIOBHOBa)XCHHH HUM OpraH OUIbIIe HE MOXE
CKJIaJIaT! TIPOTOKOJ TPO aMiHICTPATUBHE MPABOIO-
PYILICHHS — I1€ BUKITIOYHA KOMITCTEHITisI yTTIOBHOBaYKE-
HUX Ha Te MOcaloBUX 0ci0 opraHiB HartioHanbHOI
nomitii (cT. 255). s 3MiHa € HeTOUTLHO, OCKITBKH,
BiAMOBIHO 710 cTateit 12 1 16 3akony Ykpainu «IIpo
OXOPOHHY JISUTBHICTBY, TIEPCOHAT OXOPOHH Mara3uHy
YIIOBHOB)KCHUH 3aTpPUMYBaTH KpajiiB Ta HETaiHO
nepenaBary ix opranam Hamionanmsrol modmimii. Tomy
y pasi 3aTpUMaHHs 3a BIEpIIE BUMHEHY IpiOHY Kpa-
JIDKKY, PO3MIp SIKOi CJTiJ] BU3HAUMTH B 3aKOHI, a CTSIT-
HEHHAM 32 SIKy MO)Xe OyTH TUIBKM 1ITpad, OXOPOHI
MODTH O CaMOCTIHHO CKJIaaTh MPOTOKOI PO aIMiHi-
CTpaTHUBHE IPABOMOPYILICHHS 1 TepegaBaT Horo
Ha po3nisiz opraHiB HarionansHoT modinii. BusHavyeH-
HSI MiHIMQJILHOTO PO3MIipy MpeAMETa KpaaiKKH B Ta-
KOMy pa3i MokHa Oys1o O repenatt 10 KOMITCTEHII
BJIACHMKA MiANPUEMCTBA, YCTAHOBH, OpraHizaiii ado
YIIOBHOB)KEHOTO HAM OPTaHy;

— CHpaBM MPO HUX PO3ISIAAIOTH cymu (cT. 221)
y 15-nmeHHuii [a He S5-7AC€HHWI, SK paHIle]| CTPOK
3 JIHSL OJICP>KaHHS MPOTOKOITY MPO aJMiHICTpaTHBHE
MPABOIMOPYIICHHS Ta IHIIMX MaTepiaiB CIpaBH
(ct. 277); mig uyac po3IAAY CHpaB MPHCYTHICTb
0Cco0H, sIKa MPUTITAETHCS IO AMIHICTPATHBHOT BijI-
MOBIANBHOCTI, € 00OB’SI3KOBOIO. Y a3l yXHICHHS
BiJl SIBKM Ha BUKJIMK CY/y I1F0 0c00y MOke OyTH ITijI-
naHo npuBoxy HanionambHoo nominiero (cT. 268).

3 HaBeJACHHMX JAHUX MOXHA 3pOOUTH Taki
BHCHOBKHU:

1) y pa3i BUKpaJeHHS 4y»KOro MaiiHa BapTiCTIO
Binm 3028 mo 151 400 rpH, BYMHEHOTO BIIEpIIIE,
ocoba MypIATaE KPUMIHAJBHIA  BiTOBIIAILHOCTI
3a 4. lcr 185, a B yMOBaX BOEHHOIO CTaHy —
3a 4. 4 ct. 185 KK. Ilpu mipomy HesicHO, oMy came
1o co0i OTOJIOIIEHHSI BOEHHOTO CTaHy 3TiJTHO 13 3aK0-
HOM IiJIBUIIYE CYCHIJIbHY HEOE3MEeUHICTh IIbOTO JIisTH-
Hsl, IEPETBOPIOIOYH HOT0 3 KPUMIHAIBHOTO MPOCTYIIKY
Ha TSDKKAH 37091H. OYeBHAHO, IO TaKe ITiIBUIICHHS
Oyno 0 oOrpyHTOoBaHMM, SKOM HIUIOCS TIPO Te,
mo ocoba BHKOpHCTalla YMOBH KaracTpodu, aBapii,
CTUXIHHOTO JINXa, MACOBUX 3aBOPYIICHb YN BOEHHHX
Tl (TOOTO OOCTaBHHU, IS IKUX € XapaKTePHUM BYH-
HEHHSI TaK 3BaHOTO MapojepCcTBa — MOrpadyBaHHSI
3a BUMYIICHOT O€3/TisUThHOCTI OPTaHiB MPaBOIOPSIIKY );

2) y pasi BUKPAJCHHS Uy>KOTo MaifHa 6y0b-AKoi

3arajibHOT BapTOCTI, SKIIO II¢ JISTHHS BYMHEHO IILIS-
XOM 0araropa3oBOrO BHKPAICHHS YYyXKOro MaiiHa,
BapTICTh SKOTO KOXKHOTO pasy He MepeBuIye 757 abo

3028 rpH (kpiM BHIAJKIB MPOJOBKYBAHOTO BHUKpa-
nerHs — 4. 2 ct. 32 KK), ocoba mimnarae aamiHi-
CTpATWBHIN BIMOBINATBHOCTI, BIAMOBIIHO, 32 4. 1
a60 4. 2 ct. 51 KYnAIl, sxio npotsrom poky ii He
OyJ10 MiAJaHO AJMIHICTPATHBHOMY CTSTHEHHIO 32
anasoriygi aii. Omke, ocoda MOXKe BUNHUTH JECATKH
YM COTHI JPIOHMX KPaiKOK MaliHa 3arajibHO Bap-
TICTIO B KiJIbKa JECATKIB UM HaBITh COTEHbH THUCSY
TPUBEHb, 1 3aliMaTHCA MM IJIKOM MpOoQeciifHo,
ajyie MaKCUMaJIbHUM TIOKapaHHsIM 3a I[e MOXe OyTH,
Hanpukiaa, mrpad 5100 rpu ado apemT Ha 10 1i0;

3) y pasi BUKpaJEHHS 4y>KOTO MaiiHa, SKIIO 1L1e
JUSTHHS BYMHEHO OCO0O00, SKY JIBa pa3d MPOTIIOM
POKy OyJI0 MiIaHO aJMiHICTPATUBHOMY CTATHEHHIO
3a Taki JIii, BOHA MiJIsrae aMiHICTPaTUBHIM BiAIO-
BijanmbHOCTI 32 4. 3 cT. 51 KYnAlIl, i auie skiio tpu
gy Oibmie pa3iB — 3a 4. 4 ct. 51 KYnAIl. ITlpote
3a TakuxX OOCTaBUH BUIIAIKKM HAKIAICHHS Ha 0COOY
aJIMIHICTPATUBHUX CTATHEHb MOTPIOHO YITKO (PiKCY-
BAaTH y BIJNOBITHOMY PEECTPI, ajle TAKOTO BiAKPUTO-
ro peecTpy B YKpaiHi HeMae (32 BUHSTKOM PEECTPIB
[IOJI0 MPABOMOPYIIEHb, MOB’SI3aHUX 3 KOPYIIIII€TO,
Ta 'y cepi Oe3rekn T0poKHOTO PYXY).

Ha mpaxtuii Takuii miaxia 3aKOHONABIISI MOYKE
MIPU3BECTH JIO HAJ[3BUYAWHOTO TOMIMPEHHS «Ipi0-
HHUX» KpaJbKoK uykoro maitHa. Ockineku KYnAII
He Tependavae BiOBIIATBHOCTI 3a OpraHi3ailito,
iA0yprOBaHHA 1 TOCOOHMIITBO, TO LIJIKOM iMOBIpHO,
0 BUKOHABIIMH KpPaJDKOK yce dvacTiie OymyTh
HETOBHOJIITHI, JUIs IKMX Tiepe10adeHi «3aX0/H BILTH-
BY» 3aMICTh aJIMIHICTPaTHBHUX CTATHEHb (CT. 24-1
KVYnAII), abo ocoOu 3 iHBaJIIIHICTIO, BaTiTHI KIHKH,
JKIHKH BIKOM ITOHAJT 55 POKIB 1 YOJIOBIKH BIKOM MOHA]T
60 pokiB, Hempalroryi 0coOu, JKIHKH, SIKI MalOTh
MAJIOJIITHIX JITEH, 00 SKUX 3aKOH 3a00pOHSE 3a-
CTOCOBYBaTu TpoMajicbki pobotu (ct. 30-1 KYnAII),
BunipaBHi po6otn (ct. 31 KYnAIl) ta/abo apemr
(ct. 32 KYnAIl) i BuMarae oM’ sKIITyBaTH BiJHOBI-
naeHICTh (cTatTi 34, 280 KYnAII). Taka curyariis,
3 OJHOrO OOKY, AOIACTh aMOPAlIbHOCTI B CYCIHiJIb-
CTBO, a 3 IHIIIOr0 — MOYKE CITPOBOKYBATH 03aCy/I0B1
posIuiaTH, iHiliHOBaHI BIACHUKAMH MaiHa, SKUX
CHCTEMaTHYHO OOKPaaTUMYTh.

3 MarasuHiB, 001aIHAHUX AHTUKPAIKHIMU TIPH-
CTPOSIMH Ha BUXO[I, MPAKTUIHO HEMOKINBO BHHUTH
HETOMITHO JUI OXOPOHH. ToX y O1IBIIOCTI BUTIAIKIB
BiZIOYBA€ETHCSI HE KPaji’Kka — TAaEMHE BUKPAJICHHS,
a Tpabix — BIJKPUTE BUKPAJCHHS UYyKOro MaifHa,
TOOTO TaKe, 10 BIYNHSIETHCS B IPUCYTHOCTI BITaCHUKA
a00 111101 0c00H, SIKA YCBIAOMIIIOE BUNHEHHS BUKpA-
JICHHsI (HACHJILCTBO HE € HOro 0OOB’S3KOBOIO O3HA-
KO0). 3a Take NMpaBOINOPYILIEHHS, HaBITh y pasi apio-
HOTO PO3MIpy Yy)KOro MaliHa, HACTa€e KpUMiHAJbHA
BiamoBinanbHicTh 3a 4. 1 ¢T. 186 KK (3a BigcyTHOCTI
O00TSDKYIOUMX OOCTaBHH), a TMOKapaHHIM € 1Tpad
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Bix 2000 mo 4000 Hmar abo rpomaJichki poOOTH
Big 120 mo 240 roamH, abo BHIIpaBHI poOOTH
JI0 2 poKiB, a00 TpodariiHuiA HanIsA 10 3 pOKiB, 200
no30aBneHHs Boui 10 4 pokiB. OTxe, monpu momio-
HICTh CHTYyaIliif, KOJM TPABOIOPYIIHUK BHHIIOB
3 MarasuHy 3 BUKPaJCHOIO IUIIIKO FOPLUIKU HEmo-
MITHO, JIISTHHS KBaJTi(iKy€eThCS SIK KpaJlixKKa, a KOJIH
BiH, YCBIJOMHUBIIIH, 110 HOTO BUKPHUTO, BTIKA€ 3 Ma-
rasuHy 3 TIEH X TUIAIIKOI, — SIK Tpadik. Xoua
3a piBHEM CBO€i HEOE3MEeYHOCTI MOiOHI KpasiKKa
1 rpabix € ay)Ke CXOKHUMHU, Y pasi KpaaikKKu ocoba
MOXe, SIK MaKCUMYM, BiIOyTH KiJibKa 7i0 apemrTy,
a 'y pasi rpabexxy — OyTH 3aCyIKEHOI J10 4 POKiB
no30aBneHHs Boii, 1m0 € B 300 pa3iB Oinbin TpuBa-
JIUM yB’SI3HEHHSIM.

3 1i€i IBHOT HEMPOMOPIIMHOCTI BUILIUBAE HEOO-
X1JTHICTh JIOTIOBHHUTH MEPEITiK CIIOCO0IB BUKPAICHHS
qyxoro maiiHa y cT. 51 KYnAIl TakumM, sik rpabixk,
BUMHEHHUH 0€3 3aCTOCYBaHHS HACHUIIECTBA.

He tpeba Takox 3a0yBaty, 110 KPAAIKKHU 3 Mara-
3MHIB HEPIJKO BYMHSIOTH 1 caMi 1XHI NpalliBHUKA
(mpozaBIli, BAaHTAXXHUKH, OXOPOHIII TOIIO) — IS~
XOM SIK MPUBJIACHCHHS UM PO3TPATH 3 METOIO Ha-
CTYIHOTO NEPENpPOAAXKY, TaK 1 3BUYAiHOT KPaJiKKH.

3 MiBHIICHHSIM PO3MIpY JPIOHOTO BUKPAICHHS
qy’>KOr0 MaiiHa Ti 0co0H, sIKi paHillle HECIH KpUMi-
HaJbHY BIJMOBINAJBHICT 3@ KPAIDKKH, PO3MIp
npeamera sikux craHoBuB Bia 302,8 mo 3028 rpH,
a'y BHITaJKaxX 0araropa3oBOro BUKpaJCHHS — 1 Ha-
Oararo OimbIIMii pO3Mip, TEHep MOBHHHI HECTH
3a HUX aJMIHICTPaTWBHY BiJINOBiIaNbHICTh. lle,
cepe/1 HIIOTo, Ma€ TaKi HeraTUBHI HACJIIKHU:

— HaBaHTaKEHHSI IIOJI0 PO3CIITyBaHH [IUX Kpa-
JDKOK MEPEHOCUTHCS 3 Ji3HaBauiB — CIIy>KOOBHUX
oci0 opraniB Ji3HaHHsS HarioHanapHOT TOMIMIT,
SIK1 IMij Jac Ji3HaHHS MAaroTh BCTAHOBJIEHI 3aKOHOM
JIETAJIbHI TIPOIECYaIbHI TTOBHOBAKEHHS CJIITIOTO
1 BUKOHYIOTh BKa3iBKH MPOKYpOpa, L0 Kepye mi-
3HAHHAM Ta HAIAAA€ 3a CHIMUUMHU IiIMU Ti3HaBa-
4a, Ha YNMOBHOBAXKCHUX IOCAJOBUX OCIO OpraHis
MOJIIIIT, SIKI KePYFOThCS OKPEMHUMH ITOJIOKCHHIMHU
KVYnAIl i mig3akoHHUM akToM — [HCTpyKIi€ro
3 o(opMIICHHS MaTepiaiiB Mpo aaMiHICTpaTHBHI
MIPABOINOPYIIEHHsI B OpraHax MoMilii, 3aTBepke-
HOKO Haka3oM MIiHICTepCTBa BHYTPIIIHIX CIpaB
Vkpainu Bix 6 nucromama 2015 p. Ne 1376, Ta 3a
JUSUTBHICTIO SIKUX MPOKYPOP HE HAIVISINIAE;

— 0co0u, IKUX MPUTATYIOTh 0 aAMiHICTpaTUB-
HOT BIIMOBIAAILHOCTI, T/ Yac BiAMOBITHOTO MPOBa-
JUKCHHSI MaloTh JIMILE TMpaBa, mependavyeHi cT. 268
KVYnAIl, i He MaroTh Oarathox mpaB, mependade-
HuX CT. 42 KpumiHaibHOTO MPOolecyanbHOTO KOACK-
cy Ykpainu (nani — KIIK), 30kpema npaga: 30upa-
TH JOKa3W; BUMAaraTd BHUKIIMKY 1 JIOTUTY CBIJKiB;
y pasi 3aTpUMaHHs — Ha HerailHe MOBIJIOMIICHHS

MEBHUX OCi0 MPO 3aTpPUMaHHS 1 MiCIle CBOTO Iepe-
OyBaHHS;, BHMaraTu MEpPeBipKH OOIPYHTOBAHOCTI
3aTpUMaHHS; 3asBISITH BIIBOIW; BHCIOBIIOBATH
B CYJOBOMY 3aCilaHHi CBOIO IyMKY IIOJO KJIOMO-
TaHb HIIUX YYACHHUKIB CYJIOBOTO MPOBAKCHHS;

— TOTEPHLINI KOPUCTYEThCS JIUILIEC BY3bKUM TIe-
pelikoM IpaB, BU3HaUeHUM y cT. 269 KVnALll, i He
Mae mpas, nependaueHux y ct. 56 KIIK: Ha Heraiine
TIPUAHSATTS 1 PEECTPAITIIO 3asIBU MPO MPABONIOPYIIICH-
HSl, BU3HAHHS MOro MOTEPITUM; MOJaBaTH JOKa3H;
3asIBJISTH BIJBOJIM; 1aBaTH ITOSCHEHHS a00 BiJIMOBH-
THCs iX JaBaTd; OyTH 3aBYacCHO MOIH(OPMOBAHUM
PO Yac 1 MicIie CYIOBOTO PO3MIIsAY Ta OpaTH ydacTh
y HbOMY; BHCJIOBIIFOBATH CBOIO AYMKY IIifl 4ac BUpi-
NICHHS TUTaHHsI PO TIPU3HAYCHHSI CTATHEHHS 0C00i;
YKJIACTH YrOay PO IPUMHUPEHHS TOLIO;

— pO3CITiyBaTH KPaJliXKKy B aIMiHICTPATUBHOMY
MIPOB/DKEHHI Ha0araTo CKIaJIHille, HiX 3a JI0TIOMO-
TOI0 BH3HAYCHUX KPUMIHAJIBHHUM IPOIECyaTbHUM
3aKOHOJIABCTBOM  3aC00iB  30MpaHHS  JOKas3iB,
ockinpku cT. 300 KIIK no3Bosisie B Mexax ai3HaHHS
IMPOBOIUTH Oy/b-sIKi IepeadadeHi ciaiqui (pOo3IryKo-
Bi) il 1 HaBITh HEIVIACHI Ciim4i (PO3IIYKOBI) Iii,
nepeadaueni 4. 2 ct. 264 — 37100yTTA BigoMocTel
3 eNIEKTPOHHUX iH(QOpPMAIIHUX crcTeM abo ii yac-
THUHH, JOCTYI JI0 SIKHX HE OOMEXYy€eThCs i1 BIacHU-
KOM, BOJIOZIIJIbIIEM 200 yTpUMyBadeM a0o He OB’ s-
3aHUU 3 TIOZOJNIAHHSAM CHCTEMH JIOTIYHOTO 3aXHCTY,
Ta CT. 268 — YCTaHOBJICHHS MICIIC3HAXOKCHHS
panioobnagHaHHs (PalioeneKTPOHHOTO 3aco0y);

— y chpapax Tpo aJMIHICTPATHBHI MPaBOIOPY-
LIEHHS HEMAa€ €IMHOI B MeXaxX YKpaiHu CyaoBOi
MPaKTUKK (OCKUTHKH HEMA€e MOXKITUBOCTI KacaIliiftHO-
IO OCKap)KEHHS CYJIOBHX DillIeHb), TOOTO B KOXKHIH
13 obnmacreit YkpaiHu MOXyTh OyTH BJIACHI IMiJIXOIN
CYIIB IIOJO 3aCTOCYBaHHS HOPM MAaTepiaIbHOIO
npaBa, MOPYIICHHS HOPM MPOIECyalbHOTO IIpaBa,
BU3HAHHS 06rpyHTOBaHI/IM HCHAaHHs IICBHUX J0Ka-
3iB 200 HEOOTPYHTOBAHUM iX BIJIXUIJICHHS TOIIIO.

3aranom MOINiTHKA JAEepKaBH MIOA0 BiAMOBIIaIb-
HOCTI 3a JpiOHE BHUKpAJCHHS YYXOro MaiiHa
y 2021-2024 pp. Oyna ¥ 3anuiIaeTbesi OLTBII HIK
nibepanpHOt0. OpraHu MPaBONOPSAKY HaJI3BUYANHO
MJISIBO pEaryroTh Ha BHUIAJKU SIK JPIOHOT KPamiKKy,
niepenbadeHoi 1. 51 KYnAll, Tak i kpaai>Kku — KpH-
MIHAJIBHOTO MPOCTYTIKY, HependadeHoro 4. 1 ct. 185 KK.
Cxoxe, 110 KepiBHHITBO HarioHaspHOI momimii He
BBKAE 111 JIISIHHS CYCMUILHO HEOS3MIeUHUMHU.

3akopaoHHUI 10CBiT G0POTHOU 3 KpaaiKKaAaMu
B Mara3mHax

3 ommimy Ha 3a3HayCHE BHINE CKIIANAETHCS Bpa-
JKEHHS, 1110 Hi 3aKOHOAABCTBO, Hi MPAKTHKa OpraHiB
TIPABOTIOPSJIKY Ta Cy/IiB YKpaiHU HE CIIPHSIOTH e(eK-
THBHOMY 3arl00IraHHIO APIOHUM KpaiKKaM, 30KpeMa
3 MarasuHiB, a CTATHCTHIIl JIOCTOBIPHO HEBIJIOMO,
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CKUTBKH BUMHSIETBCS KPAJIKOK 3 Mara3wHiB Ta 1HIITHUX
TOPrOBHX TOYOK 1 CKUTbKH 3 HUX € APIOHUMH. Y IIbOMY
KOHTEKCTI Ba)KJIMBO BHBYMTH 3aKOPJOHHHUH JIOCBIJ,
a/pKe Mo THHT (Bif aHIII. [iff — Kapr., «KPacTm»)
CTaB 3HAYHOO CYCIILHOIO MPOOJIEMOFO HaBITh Y PO3-
BUHYTHX KpaiHax, Ji¢ TPOAYKTU B MarasuHax rmovaliu
3aMUKaTH JIAHIFOraMu'!, a mIomnidTepr BUraayroTh
JIECSITKU HEHMOBIPHHMX MPUIOMIB KPaJKKU TOBapiB
(BIJIKJICFOBaHHST MITOK, «M1JTHHH MAJICIIBY TOIIO).

VY Anonii BinOyBaetses Onuspko 100 THC. Mara-
3MHHUX KPaJIi’KOK Ha PiK, a 30MTKH BiJl HUX CTaHOB-
naTh Onu3bko 4,5 mupn monapiB. Y 3amobiraHHi
KpaJi>KKaM BJIACHUKW MarasuHiB O1IbIIIE MOKJIaaa-
I0ThCS HA BiJIGOCIIOCTEPEKEHHS 31 MITYYHUM iHTe-
JIEKTOM (TaKk MOXKHA 3armoOirTH KOHKPETHUM Kpa-
JIKKaM), HDK Ha 3aco0M KpHUMIHAJIBHOTO TpaBa,
SIK1 3/1aTHI JIATH JIUIIE TOCTHAKTYM 100 OKPEMHUX
3aTpuMaHuXx oci6'?.

VY CIIIA mopoKy B pUTECHIIEPIB KpaayTh Pi3HO-
MaHITHUX MPOAYKTIB Ha 69 Mipa nonapis, abo
1,5 % mpomaxiB. Kpami>kku BUMHSIOTE OpraHi3oBa-
Hi 3JIOYMHHI I'PYIH, SKi IPOJAIOTh BUKPaAJICHI TOBa-
PH B IHIIIMX TOPTOBEILHUX MEpekax ado Ha caiTax,
sSK-0T Amazon Ta eBay. lllupoko 3ampoBamxeHi
CUCTEMH PO3ITi3HABAaHHS HAa OCHOBI IITYYHOTO 1HTE-
JIEKTY, 371aTHI aBTOMaTUYHO 17IeHTU(iKyBaTH JtOIEeH,
HOMEpH MallluH Ta IHIIy iH(OpMaIlifo, TPOBOAITH
noHaJ| 12 TpiH mopiBHSIHb 00INUY Ha JCHb, & TEXHO-
norist reMoHeTpye 99,7 % TOYHOCTI 1 MOXKE 3MEH-
IIUTH piBEHb KpaJaikKoK BinBigyBadamu Ha 34 %,
a HacWJIbCTBO B MarasuHax — Ha 91 %. ¥V 2020 p.
B CHIA 523 mromuHm, cepel HUX 256 KIII€HTIB
1 139 cniBpoOITHHKIB, OyJ10 BOUTO TI1J1 Yac iHIUACH-
TiB y MarasuHax. JlomomaraioTe 3amobiraté Kpa-
JIKKaM 1 HACWJIBCTBY B Mara3uHax TaKOK HarpyIHi
KaMepH B OXOPOHIIIB, TaKi, sIK y MOMiIii'.

3rigHo 3 ganumu nposeaeHoro y CILIA mocii-
JUKEHHS, IIOAHSA B Mara3uHax BiOyBaeThCs MOHAJ
500 Trc. kpamgikok. brmmseko 15 % po3apiOHEX TOp-
TOBIIIB MaJIOro Oi3HECY CTHUKAKOTHCS 31 IOJCHHUMHU
KpaJIibKKaMH y CBOIX MarasuHax, 75 % OTpHMYIOTbH
BiJl KpaJIiKOK HIOMics4HI 30uTKH Ha cymy Bim 500
710 2500 monapis. 40 % sromei 313HAIUCS, 110 X04a O
pa3 kpaiu B MarasuHi. 52 % nromeil Ha3BaJu TOJIOB-
HOK TPUYMHOIO KPaIiKKH B MarasuHi (hiHaHCOBI

11" «CynepmapkeTu B [canii moTepriaroTh Bil Kpa[i’koK OJTHBKOBOT

onii, sika pi3ko 3mopokyanay, €gponeticoka npagda, 20 nucronana
2023, https://www.eurointegration.com.ua/news/2023/11/20/7173964/

12 «B 6opoTb0i 3 MarasMHHUMH Kpaabkkamu B SIMOHIT noyau
BHUKOPUCTOBYBATH IITYy4YHUH iHTENeK™», UkrMedia, 21 TpaBus 2019,
https://ukr.media/science/392639/#google vignette.

13 Jlopen [le6tep, «llopoky marasunu CILIA rpabyoTs Ha Tpe-
TuHy BBIT Ykpainu. SIk pureiinepn HEOMITHO BIPOBA/UKYIOTh CyTIe-
peYIMBI TEXHOIOTIT 1715t GOpOTHOM 31 3MOUMHHICTION, Forbes Ukraine,
13 motoro 2022, https://forbes.ua/innovations/riteyleri-nepomitno-
vprovadzhuyut-superechlivi-tekhnologii-zadlya-borotbi-zi-zrostan-
nyam-zlochinnosti-v-magazinakh-01022022-3461.

npodiiemMu. 66,6 % ycix KpajiiB — 1ie JIFOIH BIKOM
1o 30 pokiB, 3 HuUX 6,2 % — nmitu g0 12 pokis,
26,7 % — mipnitku Big 13 mo 17 pokis, a 33,7 % —
MoJionk Bix 18 1o 29 pokis. 69,4 % 3aapemToBaHux
3a KpaJikku B MaraszuHax y 2019 p. Oymu Oinmumu,
26,6 % — uopHoIKipuMH a00 appoaMepUKaHISIMU,
a 4 % — mpencraBHUKamMH iHIUMX pac. Jlume 1
i3 48 BHUMAAKIB KpagbKKH B MarasuHi NPU3BOAUTH
110 aperry',

Y 2014 p. B KanidopHii nporonocysanu 3a npuii-
HATTS [Ipono3umii 47 — 3akoHy, KUH miependa-
yaB, 110 yB’ﬂ3HCHH${ SAK BUJ IMOKapaHHS MOXKE 3a-
CTOCOBYBATHCS TIJIBKU Y pasi 3aCy/UKEHHS 32 TKKI
a00 HACWJIBHUIIbKI 3JI0YMHU. Y I[bOMY 3aKOHO/AB-
YOMY aKTi BBEICHO OKpEME IOHATTS «Mara3hMHHA
KpaJiKKay, sIKy BUSHAUWIU K IPOHUKHEHHS B KO-
MepIiHUH 3aK1a]1 y poOoUi TOWHY 3 BUKPAJICHHIM
MaiiHa Ha cymy 1m0 950 nomapiB. Taky Kpamaixkky
BBAXAIM BXKE HE TOKKUM 3II04UHOM (felony),
a npi6HuUM (misdemeanor), i IOKapaHHAM OyB JIHIIIE
mrrpad 1o 1000 monapis. [Ticis 1poro mrar HaKpH-
Jla XBWJISL MarasMHHUX KPaJDKOK: 37I0/i1 HaOupaiu
TOBAapH JI0 BKa3aHOTo JiMITy 1 Oe3 omopy 3 OOKy
OXOPOHU 3aJIHIIAIN TOPTOBY TOYKY, 100 MOBEPHY-
TUCS HacTymHOTO nHstS. Asne y 2024 p. y Kamidop-
Hii HaOyna ynHHOCTI [Iponosuttis 36: 3rigHO 3 HElO
BUMHEHY IMOBTOPHO IpiOHY (Ha cyMy MEHIIE HiX
950 nonmapiB) KpaAikKy 3HOBY KBami(hiKyBaH
SIK TSDKKWHW 37T0YWH, TIOKapaHHSIM 3a SIKHH € yB’SI3-
HEeHHs 10 3 pokiB. [IpoTu nporo 3akoHy BHCTYIHB
ry0epHarop, SKHiA CTBepIKyBaB, 1o [Iporo3u-
uis 47 3aomampkyBana mrary 800 MuH gonapis
Ha PiK Ha YTPUMAaHHS B’ A3HHUIIB ',

OueBUAHO, BIH Ma€ parlito: OUTBII KOPCTKI MOKa-
paHHs 3a JIPiOHI KPaTiKKK BUMAraroTh OUIBIINX BH-
TpaT — Ha AISUIBHICTb MOMII{, CY/iB, OPraHiB BUKO-
HaHHS TOKapaHb, A0 TOTO K, YCyIeped NPUHIUITY
PIBHOCTI BCIX MEpes 3aKOHOM 1 Cy[AOM, HE KOXKHOTO
TIOPYIITHUKA 3aKOH J03BOJISIE 3aCYAUTH 10 YB’ SI3HCH-
HS, Xo4ya O 1 KOPOTKOCTPOKOBOTO, a TEHJEHIIis 0
ryMaHi3anlii KpUMiHAJILHOT BiIMOBIAAIBHOCTI CXUIISE
JIEMOKpAaTU4Hi JIep’KaBH JI0 TIOCTYMOBOI BiJIMOBH
BiJl 1[bOTO BHJY IIOKapaHHs B3araii. BomHouac
CyCHiJIbHA MOpajib MPUOJIM3HO OIHAKOBO IMOTEpIIae
SIK BiJl 30UTBIIICHHS KITBKOCTI KPaIiXKOK 1 HETOKapaH-
HI 32 HUX, TaK 1 BiJ] HAAMIPHO CyBOPOTO TOKapaHHL.

' Yaqub M., “15+ Shoplifting Statistics That You Must-Know
in 2024,” BusinessDasher, October 23, 2024, https:/www.business-
dasher.com/shoplifting-statistics/

!5 TlaBen ComaxsiH, «IIpaBma M, 9TO B HEKOTOPBIX MITAaTax
CIIA xpaxu mo $1000 Henaxasyemsi?», [Iposepeno, 11 cepnhs
2023, https://provereno.media/blog/2023/08/11/pravda-li-chto-v-
shtatah-ssha-krazhi-do-1000-nenakazuemy/

16 Bagum Kynakos, «/IpibHa Kpamikka 3HOBY CTaia KpUMi-
HaJbHUM 37104MHOM y KanidopHiiy, Bazar, 19 rpynus 2024, https:/
www.bazar.club/ua/west-sacramento/news/post/melkaya-
krazha-snova-stala-ugolovnim-prestupleniem-v-kalifornii.
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Y Bpumanii Takox NOPOKY BUUHSEThCS Habara-
TO OiJIbIIIE KPaIKOK, HIXK B YKpaiHi, 1 IXHS KUIBKICTb
3pocrae: 3 yepBHs 2022 p. 1o yepBeHb 2023 p. modi-
uist Aurii Ta Yenbcy 3apeectpyBana 365 164 kpa-
JIDKKM B MarasuHax, 1o Ha 25 % Oliblile, HiK 3a MH-
Hynuii aHanoriynuii nepioa. Ilonimis BigpearyBanma
mmmre Ha 71 % 3apeecTpoBaHMX y Mara3mHaX iHITH-
JICHTIB 1 MPHDXDKANA, SIKIO HIIOCS PO KPaAiKKy
Ha CyMy BiJI KUIbKOX COTEHb (YHTIB (OOUH (yHT
CTEPJIHTIB TPHOMM3HO JOPiBHIOE 52 TpH, TOOTO
100 ¢ynTiB — 1€ Oym3bko 5200 TpH) ab0 Mpo Haraa
Ha OXOPOHIB MarasuHy (TakMX HamaJiB JHUIIe
B OIIHIN ToproBenbHil Mepexi «Coop» 3adikcoBaHO
900 3a pix). MBC bputanii B :xoBTHI 2023 p. omy0uti-
KyBaJIO 3BIT, 3 SKOro BHIUIMBAE, mo 70 % KpajiiB
y MarasuHax — peTyJSIpHI CIIOKMBadi BaXKKUX Hap-
KOTHKIB. TOproBenbHI Mepexki CTBEPIUKYIOTh, IO
MPOTH HUX JIi€ OpraHi3oBaHa 3J0YMHHICTh' . Puteii-
JIpU BUTPAYalOTh 3HAYHI KOIITH Ha 3aroOiraHHs
KpaJiKKaM, 1 Ii BUTPaTH 3aKIaJaloTh Yy BapTiCTh
npoxykTiB. [IpomykT * 9acTo KpaayTh came TOMY,
110 BOHH CTAIOTh JOPOKIMMHU 1 HEAOCTYTHUMH.

B iH1mmx kpaiHax Biajia 00peThest 3 KpaIiKKaMu
B MarasMHax IepeBaKHO 3a JIONIOMOTOI0 MTPaBOBUX
3ac00iB, 1 Ie/alli CyBOPIIIHX.

3a ganumu nomiuii Honswi, y 2021 p. nopiBHs-
HO 3 TOMEpeIHIM POKOM MAacIlTa0W Mara3MHHHUX
KpaJixok 3pociu Maibxe Ha 30 %, 1 ToBapu movanu
KpacTH He Yepes3 Tolof, a sl mepenponaxy. Peary-
toun Ha 1e, Ceiim y 2022 p. BHic 3MiHu 10 Kpumi-
HAJIBHOTO KOJICKCY, SKMMH MiJABHILEHO IMOPIT MiX
KpaJi’KKOI0, KA € MPOCTYIKOM, 1 KPaAKKOIO, SIKa
€ 3ounHOM, 3 500 mo 800 3motux (OAMH 3IOTHIA
npudnuzHo nopiBHIoe 10 rpH, To6TO 800 3M0THX —
e 8000 rpH). Jlo i€l 3MiHN NMPEICTaBHUKH Chepu
TOPTiBII MOCTABWJINCS BKpail HEraTHBHO 1 Haraja-
iy, 1o y 2017 p. nonbcbke MiHICTEPCTBO FOCTHINIT
BUCTYNAJO MNPOTH HiABUINEHHS MHOpOra JIpiOHUX
KPaJKOK 1 CIIPUSIIO CTBOPEHHIO PEECTPY OCI0, sIKi
BUMHHJIN NIPABONOPYIICHHS, 100 APiOHI KpadiKKy,
BYHMHEHI B pi3HUX MicTax [lombIii, MoxkHa OyI10 M-
CYMOBYBAaTH 1 3JI0AiiB KapaTu 3a 3JI04YMH, a HE
3a TIPOCTYIIOK 'S,

Y Cnosauuuni BKpall HEraTUBHO OIIHIOIOTbH
CBIf JIOCBil OOPOTHOM 3 KpaJiKKaMHU 3 Mara3uHiB
cami cioBaku. Y ceprHi 2024 p. BinOynace pedop-
Ma KPHMIHAJbHOTO 3aKOHOJABCTBA, IMiJ| Yac SKOI
Kpaaikky Ha cymy 10 700 eBpo (6mu3pko 30 800 rpH)
CTaJId BBaXaTH aJMIHICTPATUBHUM IPOCTYITKOM,
HaBiTh y pa3i BUMHEHHS II MOBTOPHO, a IMITpad

7" Aunpiit Kosenxo, «Homy B bBpuranii modamace ermimemist
JIpiOHUX MarasuHHUX Kpajixkok», BBC NEWS Vkpaina, 15 nucro-
naza 2023, https://www.bbc.com/ukrainian/articles/c51rx3rgvzlo.

'8 Jolanta Szymczyk-Przewozna, “Juz niedtugo mozna bedzie
nakras$¢ towaru za 800 zt. Nie kazdemu si¢ to podoba,” Bezprawnik,
9 motoro 2023, https://bezprawnik.pl/kradzieze-w-sklepach/

3a TaKy KpaJikKy He nepeBuiye 331 eBpo (OIU3bKO
14 500 rpn). [IpencTaBHUKN TOPrOBENBHUX MEPEX
3asIBHJIM, 1[0 BIATOMI CIIOCTEPITa€ThCcsl 3HAYHE
3pOCTaHHSl  KIIBKOCTI ~ KpaAiXoK (Hacammepen
IIe CTOCYEThCSI OINBIN IIHHUX TOBapiB), a KpacTh
CTaJlM HAaBITh IIOAU B KOCTIOMAax», UOTO paHille
Hikoiu He Oyno. Koiu iX JIOBIATH Ha rapsdomy,
BOHH Ka)XXyTh, 110 3pOOHIIH 1I€ TOMY, [I0 Morn'’.

Y Himeuuuni 3akoH TIpO TOPYIIEHHS TPOMaJl-
CBKOTO MOPSIIKY>’ TAKOTO CKIIaIy, sIK ApiOHA Kpagix-
Ka, HE MICTUTh, 3a OyIb-SKy KpaIiKKy KaparoTh
BianoBigHO 10 §242 KpuminansHoro xozpekcy. Ilpu
oMy §248a KK Bu3Havae, mo KpaaikKy HeBapTic-
HUX pedeil po3ciigyIoTh 3a3BUYail Ha MiJICTaBi ofa-
HOI 3asIBH 1, SIK BUHSITOK, KOJIM OpT'aH KPUMIHAJIBHOTO
TIepeCITilyBaHHs 3 OTJIsLy Ha OCOOMMBHIA CYCIUTBHUN
IHTEepeC BBAKAE 3a JOIUIbHE 3MIHCHUTH KPUMIHAIb-
He MepeciiTyBaHHs 3a BIAcHOIO o¢iliifHOIO iHiIia-
tuBor0?'. HeBapTicHUMH BBa)KalOTh 3/1€OLIBIIOTO
peui 10 50 e€Bpo (omuH €BPO MPUOIUZHO JOPIBHIOE
44 tpH, ToOTO 50 €BpOo — 1€ OMM3BKO 2200 rpH).
Ane, SIKIIIO BKPAJCHO KilbKa MIPEIMETIB, iXHIO Bap-
TICTh TIJICYMOBYIOTh. BHUHECEHHIT OOBHHYBAJIBHUIMA
BUPOK BHOCSTB JI0 (hesiepaibHOro LeHTPaIbHOIoO pe-
ectpy (Bundeszentralregister), 1110 CTBOPIOE CTaH Cy-
JIUMOCTI 3 HOTO HEraTUBHUMH 1 0COOH TIPAaBOBUMH
Hacrigkamu. Leit 3ammc cynmpoBomKyBaTiHMe 0co0y
6araro pokiB. Y HiMeuunHi KpaabKKu B Mara3uHax
JIUPYIOTh Cepell PI3HUX BHJIB Kpaaikok. Kpumi-
HaybHa cratucTuka 3a 2021 p. mokazana, mo Oyiao
3apeecTpoBaHo 256 694 BUMAIKK TaKUX KPAJiKOK.
DaKTUYHO K IXHS KUTBKICTh € OLIBILIOK: BBAXKAETh-
csl, MO KEPIBHUKU Mara3uHIiB TOJAIOTh 3asBH 0
nosinii MeHi sk y 10 % BUMAaKiB Kpaaikok>,

Y Kanaoi 3104vHU, TIOB’S3aHI 3 KpaliKKaMH
B MarasuHax, KJIacH(]iKylOTb Ha OCHOBI BapTOCTi
BKpaJICHUX TOBAPIB:

—y pasi kpaabkku Ha cyMmy MeHie Hix 5000 go-
napiB (OJMH KaHAJCHKUK JoNap MPHOIU3HO JIOPiB-
Hioe 30 rpH, ToO6TO 5000 nMOMapiB — e Maiike
150 000 rpH) mpokypop KopomiBcTBa Moxe oOparu
IIPOBAPKEHHS B CIIPOLLIEHOMY IOPSAKY, SIKIIO HIETh-
Csl TIPO TIOPYITHHUKIB, SIKi BIIEpIIIE BYMHIIIM 3JIOUHH,
1 B MEHIII TSHKKUX BUMaakax. [lokapaHHsaM € 10 6 mi-
caliB B’s3HUII Ta/abo mirpad mo 5000 nonmapis.

1 Ipuna Kyrenesa, «V CnoBaquuHi GikcyloTh 3pOCTaHHS Kijlb-
KOCTI MarasuHHUX Kpaabkok micis pedopmu Bin ypsay Diro»,
Eeponelicvka npasda, 26 ceprust 2024, https://www.eurointegration.
com.ua/news/2024/08/26/7192818/

2 Gesetz tiber Ordnungswidrigkeiten, Ausfertigungsdatum:
24.05.1968, https://www.gesetze-im-internet.de/owig_1968/.

2! TlaBen T'onoBHEHKOB, YeonosHoe ynoowcenue ®edepamueHotl
Pecnybnuxu I'epmanus — Strafgesetzbuch (StGB) — Hayuno-npak-
muuecKkuil Kommenmapuii u nepegod mexcma saxona (Universitétsverlag
Potsdam 2021), 356.

2 «[lomynsipHOCTh MarasuHHbIX Kpax B Iepmanum», Krim-
hand, https://kanzlei-krimhand.de/publikatsii/ob-ugolovnom-prave/
krazha-v-magazine/.
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VY OUTbII TSDKKHAX BHIIQJIKAX Ta y pasi MOBTOPHOCTI
MIPOKYpOP 3/1HCHIOE TPOBAKEHHS 32 OOBHHYBAb-
HUM aKTOM 1 ITOKapaHHs MOXE CTAHOBUTH JI0 2 POKiB
11030aBJICHHSI BOJII;

—y pa3i Kpajaixku Ha cymy nioHaa 5000 mponapis
MIPOKYPOP 31MCHIOE TPOBAIKEHHS TIIBKH 32 0OBH-
HYBaJBHUM aKTOM, a TIOKapaHHSM € IT030aBICHHS
Bouti 10 10 pokiB.

3acy/pKeHHs 32 KpaIiKKy B MarasuHi CIpHYUHSIE
CYIUMICTh, KA MOXE BIUIMHYTH Ha MOXKJIMBOCTI
TIpareBIaMTyBaHH, TOTOPOXKEH 3a KOPIOH Ta 0CO-
oucty pemyraiito. Ane 0coOu, SKi BANHUIN 3TI04NH
yIepIne, MaloTh MPaBO Ha albTEPHATUBHI 3aXONH,
BKJIFOYHO 3 OPOrpaMor0 BUIIPABICHHS, YCHiI_IIHe 3a-
BEPIICHHS KO 1a€ MOKJIMBICTH 3yTHHATH OOBUHY-
BaYCHHSI TA YHUKHYTH CYAUMOCTI>.

OTxe, 3aKOpAOHHUH JOCBI IPABOBOTO PETYITIO-
BaHHS CBIIUHTH, II10:

1) mpocte 30UIBIICHHS MIHIMAIBLHOTO PO3MIPY
KPUMIHAJIBHO KapaHOi KPaAiXKH € Hee(hEeKTUBHUM
MIPaBOBUM 3aCO00M;

2) KpaabXKH MaioTb OyTH audepeHmiioBaHi
3a po3MipaMH IXHBOTO MTPEAMETa;

3) nume Ha ApiOHY KpajiKKy, BUMHEHY BIIEp-
mie, JiepKaBa MOXe JTO3BOJIMTH COO1 pearyBaTH Ji-
OepalibHO; Y pa3i BUMHEHHSI IBOX 1 OlyIblIIe KpaIixkoK
PO3MIp BHKpaIeHOTO MaifHa Ma€ CKIamaTHCS —
1 ocoba MOBMHHA HECTU BiJNOBIIANBHICTh, TIEPE-
OaveHy 3a KpaJiKKy MaiiHa BIIIMTOBIIHOTO PO3MIpY.

Ha ocHOBI HaBeJeHNX BHUIIE BUCHOBKIB BBa)Kae-
MO 32 MOKJIMBE BUCJIOBUTH TaKi peKOMeH/Aauii:

1. JudepeHuitoBaT KpaaiKKH 3alie)KHO Bij
PO3MipiB iXHBOTO MpeameTa (Tad. 6).

2. Buznauutu y ct. 51 KYnAIl, mo y pasi Bun-
HEHHS 0CO00F0 JIBOX UM O1JIbIIIE BUKPAJICHb, 32 YKOHE
3 sIkMX 11 He OyJI0 MPUTATHEHO 10 aAMIHICTPaTUBHOL
BIJITIOBITAJIBHOCTI, PO3MIpPH TIPEIMETIB BHKPAJICHHS
CKJIaMar0ThCs 1 0c00a MOBUMHHA HECTH BiJIITOBIIAIb-
HICTB 3a BIAOBIIHOIO yacTuHOIO cT. 51 KYnAIL abo
3a cT. 185 KK, abo inmoro BignosigHoro ctarrero KK
3aJIGKHO B1Jl pO3MIPY BUKPAJICHOTO.

3. Bumyuwntn 3i cT. 51 KYnAII nonoxenHs yac-
TAH 3 1 4 mono audepeHiiamii BiamoBiqaIbHOCTI
3a BUKpaJIeHHsI 3aJIeKHO BiJ TOTO, 1110 0c00a BUNHH-
Ja ¥Woro micis TOro, sK yxe Oyna mianaHa

» Hikki Conrani, «Po3yMiHHS KPaJiKKK B Maras3uHi 3a 3aKOHO-
naBctBoM bputancskoi Komymo6ii», PaxLaw Corporation, 21 nucto-
nmaga 2024, https://www.paxlaw.ca/uk/understanding-shoplifting-
under-british-columbia-law/

aJIMIHICTPATUBHOMY CTSTHEHHIO 32 aHAaJIOTiYHe
MOPYILICHHS.

4. TlepenbaunTn y ct. 51 KYnAII cepen cnioco-
01B BUKpaaeHHs Ipadix, BUNHEHNUIT 6e3 3acToCcyBaH-
HS HACHJIBCTBA.

5. Ilependauntn y crartsax 30-1 1 32 KYnAIl
MOXJIMBICTh ~ 3aCTOCYBaHHS  aJMiHICTPaTUBHOTO
apelTy 10 HeMOBHOMITHIX BikoM Bij 16 10 18 pokiB
Ta JKIHOK, 110 MalOTh JIITCH CTapIIMX 3a CiM POKIB,
IPOMaJICKUX POOIT — J10 JKIHOK 1 YOJIOBIKiB, KpiM
cTapmux 3a 65 pokiB. YIOCKOHAIUTH CUCTEMY BH-
KOHAHHS TPOMAJCHKHX pOOIT, 10O BOHU CTaJH
OUIBII JIEBUM CTATHEHHSIM.

6. Ilependauntu y ct. 27 KYnAIl MmoxknuBicTh
PO3CTPOYCHHS Ta BIICTPOUCHHS CIIaTH mTpady.

7. Hepenbaunt y KYnAII MoxIUBICTE 3acTO-
CyBaHHS, 30KpeMa 3a BYMHEHHS APIOHOrO BUKpa-
JICHHSI 4y»KOTO MaiiHa, HOBUX BH/IIB a/IMIHICTPaTHB-
HUX CTSATHEHb, TAaKUX SAK JOMAalIHId apemT
3 EJEeKTPOHHUM MOHITOPHHIOM, MEHITCHLIApHUH
HIYHHI apeniT Ta apeluT Ha BUXI1JIHI JHI, 1110 JI03BO-
o O MOpYIIHUKaM BiIOyBaTu CTATHEHHS, HE Te-
pepvBarour poOOTYy YM HaBYaHHS, a IIOJ0 Marepi-
aJIbHO BIAIMMOBIAAIBLHMX Ta 1HIIUX 0CI0, SIK1 BUMHUIN
BUKpPAJECHHS MailHa BJIACHUKA LIISAXOM HOro MpH-
BJIACHCHHSI YM PO3TpaTu, — MO030aBJICHHs MpaBa
o0iiiMary meBHI mocagud abo 3aiiMaTHCs IEBHOIO
JISUTBHICTIO.

8. Tlependauntn y crartax KK, mo BcTaHoBII0-
I0Th BIAMOBIANBHICTD 32 BHUKPAJCHHA 4YY>KOTO
MaiiHa Ta HE3aKOHHOTO 3aBOJIOMIHHS HHUM, 3aMiCTh
KBaNi(ikyrou0i 03HAKM «BUMHEHE B YMOBAaX BO€H-
HOTO YH HA/3BHYAWHOTO CTaHy» O03HAKY «BUMHCHE
3 BUKOPUCTAHHSIM yMOB KaTtacTpodu, asapii, cTu-
XIIHOTO JTMXa, MacOBHX 3aBOPYIICHb UM BOEHHHX
Iy (igeTbes mpo 0OCTaBUHM, IS KHX € Xapak-
TEpHUM BUMHEHHSI TaK 3BaHOTO MapoepcTBa — IO-
rpaOyBaHHs 32 BUMYIICHOI O€3/isSIbHOCTI OpraHiB
TIPaBOTIOPSIAKY ).

9. Ctoputu Peectp ocib, siki BAMHUIM aMiHi-
CTpaTHBHI TipaBomopyireHHs. Ha mepmomy erari
TaKuil peecTp MOXKE MICTUTH JIMIIE TIEBHI IPaBOMO-
pylIeHHs, oAIOHO 0 PeecTpy ajMiHiCTpaTHBHUX
MPaBOIOPYIIEHb y cdepi Oe3nekn JOpPOKHBOTO
PyXy, 30KpeMa IpaBOMOPYIICHHS, MOB’s3aHi 3 BH-
KpajieHHsM uyxkoro MaiiHa. [lepenbauntu B KYnAIL,
10 1H(pOPMaIIifo, IKa MICTUTBCS B PEECTPi, MOKYTh
BUKOPUCTOBYBATH MpAalEAaBLi MiJ 4ac BUPIMICHHS
MUTaHH [IOJI0 TIPAIeBIANITYBaHHS OCOOH.
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Tabnuya 6. TlponoHoBaHi po3Mipu Kpaaixok i BignoBinansHicTs 32 HUX

Po3mip kpagixku
(Y IpOXXUTKOBHUX MiHIMyMax
UTSl TIpare3aaTHol 0coou
Ha MICSIIIb,
1 v = 3028 rpH)

IIpouenypa

CTArHeHHs / NOKapaHHs

Tnmni
npaBoBi
HACTIIKH

10 0,5 M (1514 rpn)

— aJIMiHICTPAaTUBHUI POTOKOT

TinbKY wrpad 10 1 nmm

Buecenus 10

CKJIaJIa€ YIOBHOBaKCHUIA (o 3028 rpH) Peectpy oci0,
Npe/ICTABHUK BIIACHHKA. SKI BANHUIIN
BuzHaueHHs1 MiHIMaJIBHOTO a/IMiHICTpaTHBHI
po3Mipy IpenMera KpaaiKKI [IPaBOIIOPY-
€ KOMIICTCHLII€I0 BIACHHKA; IICHHS
— pillieHHs y cripasi npuiimMae
opras HarionansHo1 mominii

Big 0,5 mo 2 — IOTpiOHA 3asiBa BIACHUKA; TiTBbKH WTpad

(Bix 1514 no 6056 rpH) — aJIMiHICTPaTUBHUI POTOKOI Bix 2 10 4 1M
CKJIaJja€ YIOBHOBaXKECHA (6056-12 112 pn)
nocasnosa ocoba Hanionansaol
MOJTIIIT;
— pileHHs y crpasi npuiimMae
oprad HarionanbHo1 momimii

Bix 0,5 m0 2 — MOTPiOHA 3asiBa BIIACHUKA; rpoMajchki podoTu Big 20

(Bix 1514 no 6056 rpH) — — aIMIHICTPAaTHBHUI MPOTOKOI 1o 60 ronuH, a0 BUTIpaBHI

y pasi HecIiati 0co00i0 CKJIaJIa€ YIOBHOBaXKEHA poboru Bix 1 1o 2 micsiiB

mrpady y BCTAHOBICHUH nocasioBa ocoba HamionansHol 3 BiZIpaxyBaHHsIM

3aKOHOM CTPOK (HAIPHUKIAL, TIOJIILT; 20 % 3apo0biTKy, abo apemT

MPOTSITOM MiCSIIIsT) — piuienHs y cripasi npuiiMae cyn | Big S mo 15 1i6

Bix 2 1o 10 om nizHaHHs BignosigHo g0 KITK mrpad Big 4 1o 40 mm

(Bix 6056 mo 60 560 rpH) (12 112-121 120 rpn), abo ]

rpoMajCchki poboTu Bia 60 Cynumicts

110 240 roauH, ab0 BHITPaBHI
pob6otu 10 2 pokiB, abo
npoOariiHuiA HATTISIT 10

3 pokiB, a00 0OMEKEHHS BOJIL
110 3 poKiB

Bizg 10 10 20 M

(Bim 60 560 mo 121 120 rpH) Bigmosigao xo KITK

JIOCY/IOBE PO3CITiyBaHHS

npoOariiHui HarsII Big 3
110 5 poKiB, a00 OOMEKEHHS
BOJIi Bix 3 110 5 pokiB, abo
11030aBJIeHHs BOJII 110 3 POKiB
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ADMINISTRATIVE AND CRIMINAL LAW MEASURES
TO PREVENT SHOPLIFTING

Abstract

The article examines the issue of administrative and criminal liability for theft, particularly petty theft
from shops. It discusses the grounds for such liability and the types of penalties and punishments applied
in Ukraine and abroad. An analysis was conducted on criminal statistics concerning theft of someone
else’s property and court statistics on decisions regarding administrative offenses related to petty theft.
Statistical data indicate that in between 2022 and 2024, the National Police of Ukraine significantly
reduced their response to thefts classified as criminal offenses, leading to a more than seventeenfold
decrease in the number of persons convicted. A study of Ukrainian legislation showed that until August 9,
2024, theft of someone else’s property, including repeated theft, was considered an administrative offense
if its value did not exceed 302.8 hryvnias. Theft was recognized as a criminal offense if its value ranged
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from 302.8 hryvnias to 151,400 hryvnias. However, an analysis of judicial practice reveals numerous
instances where individuals were convicted and sentenced to up to five years of imprisonment for theft,
even when the stolen property’s value only slightly exceeded 302.8 hryvnias. At the same time, there were
cases where individuals were fined minimally for the theft considered an administrative offense, despite
committing multiple thefts that cumulatively exceeded 302.8 hryvnias many times over. The approaches
of legislators in other countries regarding the criminalization of shoplifting were also analysed. Based on
the research conducted, it is proposed to differentiate theft offenses based on the value of stolen property.
Additionally, it is suggested that if a person commits two or more thefts, without prior administrative
liability, the total value of the stolen items should be aggregated to determine whether administrative or
criminal liability applies.

Keywords: theft, robbery, petty theft, administrative offense, criminal offense, criminal liability,
punishment, penalties.
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CYIIEPEYUHOCTI MIX JIEP’)KABOIO 1 IIPABOM
TA BEPXOBEHCTBO ITPABA B YMOBAX BOEHHOI'O CTAHY
(Ha mpuUKJIaAi MICLEBOr0 CAMOBPSTYBAHHS)

Cmammro npuceiueno npodoiemamuyi 3MiH, SKI SUHUKAOMb Yy NpaKmuyi axmyanizayii eiemenmis
8EPX0BEHCMBA NPABA 8 NPoyeci PYHKYIOHYBAHHA OP2aAHi8 MICYeB020 caMOBPA0Y8AHHS NiO 4ac GIlIHU.
Camy iliny po32eisaHymo AK 8UsA6 Hepo38 A3aHOI 8 NPpasosuli cnocib cynepeyHocmi misc 0epaicasor i npa-
80M, IKA NIOCBIUYE IXHI PI3HI CYMHICHI OCHOBU.

Asmop dompumyemuvcs no3uyii, wo CYMHICHOI0 OCHOB010 NPABA € CHPABEONUBICMb, MO0 AK 0epiicasa
bazyemuvca Ha enadi. Koau enada 30ilicHI0OEMbCA He 8 NPABOsULl CNocio abo Jc UXOOUMDb 3a 11020 MENCT,
nepecmaroms UKOHY8AMUCH 8uUMO2u cnpagednusocmi. /lepoicasa, 8 0codi 61a0HOI 6epXiBKU, AKA HEXMYE
npasoM, 30Kpema npasamu J100UHU, 6CIMYNAE 8 CYNEPeuHicmb 3 NPAGOM, W0 NPU3BOOUMb 00 KOHGQIIKMY.
Hauibinow pytinienum Kougnikmom cuio esasicamu @iuny. Iliocymku @iy He 0008 °3K080 HAOAOMb
MOJACIUBICIb PO38 SA3amMu YU YCYHYMU CYynepeyHicmy, aKka ii nopoouna. B ioeani exazawi cynepeunocmi
NOMPIOHO PO38’A3y8amu came 8 Npasosuill CNocio, i3 3a1YUeHHAM NPABOGUX THCMUMYMIE i NPAoGUx
Mexanizmie — 6i0 nepe2osopie 00 po3ensidy CHpas y MIdDCHAPOOHUX CYOOBUX THCIMAHYISX.

Y cmammi npoananizosano npagogi Haciioku 3anpoaoiCceHHs 80EHHO20 CMAMY, AKUL 00Mencye
QDYHKYIOHYBAHHSA OeMOKPAMUYHUX THCIMUNYMIB Y 0epicasi ma 36yJcye obcse peanizayii npas aroOuHuU.
Ilepedycim obmedicennss Cmocylomvbcs npasa Ha HCUmmsi, npaed 61ACHOCMI, NPpAsd HA 3atHAMMS NiONpu-
EMHUYBKOTO OiANbHICINIO, NPABA HA NPAY0, NPAsA HA 0cimy, npasa obupamu ma 6ymu oopanum. Taxodic
nomepnarwms c80000u TOOUHU, 30KpeMa c80000a nNepecy8anus ma subopy Micys nPONCUBAHHS, C80000A
cnosa. Boonouac y npaxmuunii niowuni cymmegoi depopmayii’ 3a3naioms maxi elemMenmu 8epxogen-
cmea npasa, K 3aKOHHICMb, NPABO6A BUIHAYEHICNb, OOCIYNHICIb, NPO30PICIb, NPABO OYMU NOYYMUM.

3pobreno 6uCHOBKU WOOO MeHC 38YAHCEHHS NPA8 THOOUHU NIO 4ac GIlHU.

KurouoBi ciioBa: BiifHa, mpaBa JIFOIMHN, TEMOKPATis, CyTHICTh IpaBa, 3aKOHHICTb.

I[MocranoBka mpo6semu. B ymoBax BiliHH
3aTOCTPIOIOTHCSL CYHNEPEUHOCTI MiX JEp>KaBOIO
1 IpaBoOM, 30KpeMa 4epe3 BIUIMB BIHU Ha eje-
MEHTH BEpPXOBEHCTBa IpaBa. Lle MoxxHa mpocTe-
JKUTH Ha TPUKIaaAl 3MiH y (yHKIIOHYBaHHI
OpraHiB MiCII€BOTO CAMOBPSIAYBAaHHS. 3 OJHOTO
00Ky, OpraHW MICIIEBOTO CAMOBPSIYBaHHS O1J1b-
re, Hixk OyAb-sIKi iHIII OpraHu nmyOaivyHOl BIaaH,
HaOaMKeHi 0e3MocepeIHbO JIO JIOAUHHU, € JIO-
TUYHUMHU J0 BUPIlIEHHS ii MOBCAKICHHUX IH-
TaHb. 3 Japyroro OOKy, JIOJAWHA, Ha BiAMIHY
BiA opraHiB myOmiuHOi Biaau, Mae HalOimbIIe
NEeMOKPATUYHUX MOXKIHUBOCTEH BIUIHBY came
Ha MOJITUKY OPTaHiB MiCI[EBOIO CaMOBPSAyBaH-
Hi Ta IXHIX IT0CagOBUX 0Ci0.

[IpaBoBy mpobiemMaTUKy 3MiH Yy 3AiHCHEHHI
BJIQJIHUX IIOBHOBA)KCHb B YMOBaX BOCHHOTO CTaHY
MOXJIMBO PO3MIAJATH B HIMPOKOMY i BY3BKOMY
aCTeKTaxX.

© Lenves O. B., 2024

VY MIMPOKOMY acIeKTi Taki MUTaHHS BUHUKAIOTh
SIK OJIUH 13 MPOSIBIB CyNEPEUHOCTEI MIX JIePKABOIO
1 TIpaBoOM, IO MPHU3BEIHN J0 KPalHBOT (POPMH KOH-
(bimikTy — BiiiHH, 5IKa CTa€ EK3UCTCHLIWHUM BUKIIH-
KOM SIK JUTSL Iep>KaBHUX, TakK i JJIs IIPABOBUX 1HCTH-
Tyuiil. By3bkuif acmekT 3a THX CcaMHX YMOB
CTOCYBaTUMEThCS (OPMATLHUX 1 3MICTOBUX 3MiH
B Oprasizamii Ta KOMIETCHLIi, fKi BiIOyBalOThCS
B OpraHax MmyOiiuHOl B, 30KpeMa MiCIIEBOTO
CaMOBpSAyBaHH:, Y Pa3i 3apoBaKEHHSI BOEHHOTO
ctany. CJIiJi IPUIYCTHUTH, 110 B 000X BapiaHTaX IMo-
KA3HUKOM KPUTHYHOCTI 3MiH IS JIFOJMHU, CYCILTb-
CTBa 1 JIep)KaBH MOXXYTh OyTH €JIEMEHTH BEPXOBEH-
CTBa MpaBa SIK 3araJIbHOBU3HAHOTO i7ieally, {IHHOCTI
cydacHOl jJemokparii. [IpuHIUI BepxXOBEHCTBA
mpaBa HapiBHI 31 CBOOOIOIO 1 AEMOKpaTi€lo, MpaBa-
MU JIIOIMHHU Ta 3aCaJHIYHUMH CBOOOIAMH € OCHO-
BOIO (pyHKIIOHYBaHHS €Bponelicskoro Coro3y, Ipo
mo, 30KpeMa, 3a3HaueHo B crarti 2 JloroBopy
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npo €porneiicbkuii Coro3!. Cran KoTprMaHHS Bep-
XOBEHCTBA IpaBa JIABHO CIIYT'YE MIPUIIOM IPOrpecy
abo ’K, HABIAKW, PErpecy pIi3HUX EBPONCHCHKHX
FOPUCIUKIIN y 0araTtboxX raiys3sx, U0 CTOCYHOTbCS
SIK TIPaBa, TakK 1 JIep>KaBH, PO 10 CBiT4aTh PETYIIsp-
Hi JOMOBiI €Bponeicbkoi KoMicii 3a AeMOKparTito
yepes npaBo (BeHeriicbkoi KOMiciT), a TAKOX CHC-
TEMAaTHYHE TPOBEACHHS PI3HOMAHITHUX BUMIpIO-
BaHb PIBHsI BEPXOBCHCTBA MpaBa’.

MeTo10 cTATTi € HE TIIBKH IPOAEMOHCTPYBATH
(hopMalibHI acCTIeKTH 3MiH €JICMEHTIB BEPXOBCHCTBA
IpaBa B MyOJIiYHOMY YIIPaBIiHHI 32 YMOB BiliHH, a i
JOCITIIUTH 1X TIKOIIE, 30KpeMa Kpi3b MPU3MY CyIIie-
pEUHOCTEN MK AEpKaBOIO 1 MpaBoOM, SIKi, MO-TIep-
1ie, PU3BOATH J0 BiliHH, a MO-JIpyre, OOMEKYIOTh
MOXJIMBOCTI IIpaBa y BOIOIOYiM aepkaBi abo 3Bo-
JISITH MOro [Ii¥0 HaHiBELb.

CborosHi y BITYM3HSHOMY IPABO3HABCTBI BKE
HEMa€e CepHO3HOT JUCKYCii YM CYMHIBY CTOCOBHO
TOrO, 110 HPaBO IEpelye BUHUKHEHHIO JIEpIKaBH.
BinmbnricTe HayKOBIIIB TIOTOJKYIOThCS, IO JepiKaBa
SIK IPABOBUI IHCTUTYT BUHUKA€ HA TICBHOMY €Tarli
PO3BHTKY CYCIIIJIHCTBA, KOJIM MPABO TIEPEBAKHO BIKE
icaye. [Ipote, Maroun OHAKOBE 3 TPABOM COIliaJTb-
HE KOpIHHS, Jiep)KaBa Ma€ 1HIIY CYyTHICHY OCHOBY
1 TIOCJTyTOBYETHCS 1HIIMMHU PYLIiSIMUA CBOET €BOJIIO-
mii. 30epiraroun TICHHHA B3a€EMO3B 30K 3 TPaBOM
(imeThcsl MPO B3a€EMHUI BIUIMB), BUKOPUCTOBYIOUH
MPaBo K OCHOBHUH THCTPYMEHT BHKOHAHHS CBOIX
(byHKIIH, nepxkaBa Bce X € caMe THM Cy0’€KToM,
KWK 37aT€H, KOJW CIIOHTAHHO, a KOJIM M CBIJOMO,
MOPYIIYyBaTH TNPaBO, SIK BHYTPIIIHE HalliOHAJbHE,
Tak 1 MDKHapojHe, Oa Ouiblle, MISTH BCyneped
Hiomy. 3 BHCOKOIO BIipOTiJHICTIO MOXKHA HPUITYCTHU-
TH, IO IPUIMHA IOTO KPUETHCS B CYNIEPEUHOCTSIX,
sIKl ICHYIOTh MIXK IPaBOM 1 Jep>KaBOIO BHACIIIOK
pO30DKHOCTEH Y IXHIX CyTHICHUX OCHOBAX.

He Baarouuch 110 JIOKJIaJHOTO aHaIli3y, 3a3HauM-
MO, IO JJTs TIPpaBa BU3HAYAIBHOK OCHOBOIO (I[iHHI-
CTIO) € CHpaBeIMBICTb. J{ys Jep)kaBu BU3HAUMTH
AHAJIOTIYHY TiABAJIMHY CKJIQIHIIIE, HAHIMOBIpHIIIIe,
11 HEMOYKJIUBO OXOIIUTH JIUIIIE OJIHIEI0 KAaTETOpPi€ro.
YuMaso JOCIITHUKIB BBOKAIOTH CYTHICTIO JiepiKa-
BHU CYBEPEHITET, IPOTE CI1J] MPUITYCTHUTH, IO 11 CYTh
JISKUTh Y TIUIONIMHI BJIAJAM SK OJHIET 3 TPhOX
OCHOBHUX, HapiBHI 3 TEPUTOPI€IO i HAPOAOM, O3HAK
ICHYBaHHS Jiep»aBH. Bing Toro, y skwid crocio 1
BIIaJa 3/1HCHIOETHCS, YMM KEPY€EThCsl Y BUOOPI Bapi-
aHTIB MOBEMIHKH, Yy TIACYMKY 3ajeKaTuMe

! Consolidated version of the Treaty on European Union,
Official Journal C 326 (26/10/2012), 0001-0390, https://eur-lex.
europa.eu/legal-content/EN/TXT/?uri=CELEX:12012M/TXT.

2 «Ykpaina nocina 89 micue y 2023 pori 3a mannmu [Haexcy
BepxosenctBa IlpaBa», ProJustice, 2 xBiths 2024, https://pro-
justice.com.ua/ukrayina-posila-89-miscze-u-2023-roczi-za-
danymy-indeksu-verhovenstva-prava/.

XapaKTEPUCTHKA JIEPKaBH SK 13 TOJITOJOTIYHOTO
oy (IEeMOKpaTis, aBTOPUTAPHU3M TOIIO), TAK i
3 IIpaBoOBOTO (MIPaBOBA, COIiaJIbHA JIepKaBa, BEPXO-
BEHCTBO TMpaBa Tomio). OJHaK Ii XapaKTePUCTHKH
JIEp’KaBU HE ICHYIOTh BIJIOKPEMJICHO, BOHU TiCHO
neperuieTeHi Mixk co0oro, nepedyBarTh Y B3a€MO-
Jiii, mpo 110 Oyne cKa3zaHo HIKYE.

CynepeuHOCTi MiX IePKaBOIO 1 TPABOM MOXKYTh
MIPOSIBJIATUCS B PI3HUX (popMax i B pi3HUA crocio.
3 omsiy Ha MeTy L€l cTarTi 00OpaHo JUIIe JesiKi
3 HUX, 30KpeMa Ti, 10, Ha HAIIy IyMKY, IPOSBIII-
I0ThCS B HalfpaAUKanbHiIiN Gopmi — BiifHI.

PintenHst posnovatn arpecuBHy BiiiHYy 3 Ykpai-
HOIO 1 B Takuii croci0 po3B’si3aT AaBHO >KEBPIIOUMie
KOHQIIIKT MK Jiep)KaBaMud — II¢ He 110 1HIIe, 5K
pimenns Bnaau Pocilicekoi Peneparii, yxBajieHe
BCyIleped HOpMaM MDKHAPOIHOTO 1 HaIliOHAJIBHOTO
npaBa. [IpaBa, sike 3a00pOHsI€ BUPILITYBaTH Cyrnepey-
KM MK JiepKaBaMH 30pOHHOI0 arpeciero Ta mporio-
Hy€ LUBLII30BaHI crocoOu iX po3B’s3anHs. [lpasa,
sIKE 320X0UY€ MIATPUMYBATH JTOOPOCYCIJICHKI BiTHO-
CHHU MDK JepkaBaMM, IMOBaKaTH TEPUTOpIaIbHY
IIUTICHICTD, JIepaBHUI cyBepeHiTeT. Jlo Toro x 1e
(aranbHe pillieHHs yXBajuja HE OJJHA T11Ka BIIAJIH,
HOT0 aKTHBHO MiTPUMAIH BCi Tk Biaau PO. [Ipa-
BOBA CHUCTEMa CTPUMYBAHb 1 MPOTUBATL, TMOKJINKAHA
MiATPUMYBATH MOJITUYHO BIIAJHUN OanaHc, yoesre-
qyBaTH JCpKaBy BiJ y3yphallii BIagu, BUSBUIACS
0e3CHIIoI0 Tepe]] CHJIOK0 BIIAJHOTO BONIOHTAPU3MY,
OakaHHSIMHU OJHI€T 0coOM, sIKa OTOTOKHIOE cede
3 BOJICIO BCi€i JiepkaBu. SIK BIJIOMO, II€ PIIICHHS
He OyJo CIOHTAHHOIO BiAIMOBIUIIO HA SIKICh MO
Bnanma PO roryBanacs o BifiHM 3a3maneriip, 1 He
onuH pik. OCHOBOIO TaKoi MiATOTOBKH OynM HE Tak
pedopMu y 30poiHHX crilax (Xoua Iie TaKOX), K ITi-
JIeCTpsIMOBaHa, BCYIeped HOpPMaM BIIACHOI KOHCTH-
TyIIi, JTIKBIIAIIS MOMITHYHOT KOHKYPEHIIT Ta JIeMO-
KPaTHYHUX MPOIECiB, 30KpeMa uepe3 BCTAHOBICHHSI
BJI4JTHOTO KOHTPOJTIO (MOHOIIOJIT) HA 3MICT KOHTCHTY
3aco0iB iHpopMmarlii B epxkabi. METOrO TaKMX KPOKiB
cTaya JCKOHCTPYKIliS CEHCIB ICHYBaHHS JIepKaBU
Ta ii HaceJeHHs, HaB’ A3yBaHHsI BUKJIIOYHO BJIa/THOTO
TIOTVISITY Ha ICTOPIIO 1 MEPCIIEKTUBY JACPIKABHOTO PO3-
BUTKY, ITi/iMiHa MoHsATH. Llel nporec BiagHoi iHpop-
MaIliiHOi eKcraHcii OyB CHPSIMOBaHUM HE JIWIIIE
Ha BJIACHHUX I'POMAJIsH, a i Ha MDXXKHAPOIHY ayIUTO-
pito. BiliHa mowanacs 3 BIpTyaJbHOIO MPOCTOPY,
3 BifHU 32 CBLIOMICTh Jrofeil. Y IbOMy NpUKIAfi
SIBHO TPOCTEKYETHCSA CYNEPEUHICTh MIX BIIAJIO0
B JIep>KaBi, if HOJIITUKOIO O€3aJITepHATUBHOIO HaB sI-
3yBaHHS CEHCIB 1 TaKOK KYJIBTYPHOI I[IHHICTIO,
SK CIIPaBE/UTUBICTh, LIOHAHMEHIIE B YACTHHI Iije-
CIPSIMOBAHOTO OOMEXEHHS TIPaB, CBOOOH, PIBHOCTI
Ta HeAuckpuMiHamii monei. [lepemycim 1e crocy-
€ThCs1 0OMEKEeHb CBOOOIN AYMKH 1 cioBa. [IpuposiHo,
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0 Taka MONITHKA BIAJX HE MOIJIa HE MO3HAYUTHCH
1 Ha mpaBax JIIOAWHY, 3HAUHA yacTHHA sKuUX y PD
€ CYTO JICKJIapaTUBHUMHU. 3a BCIX BKa3aHUX 00CTaBUH
MOYaTKy BiifHH, sIKy B PD copom’s311BO He Ha3uBa-
FOTh BIMHOIO, MIPKYBaTH MPO BEPXOBEHCTBO IpaBa
Ha 1iif TepuTopii, HaBITh Y (POPMATBHOMY KIIFOUi, —
3aHATTS a0COTFOTHO MapHe 1 Oe3MepCIeKTHBHE.

3 omisiy Ha CKa3zaHe, HEe BJAIOUUCH 10 IPUPOAU
1 IpWYHH BiHU MK YkpaiHoo 1 P®, noromxkyemo-
cs 3 nymkoro b. Ilapaxoncekoro ta I. SIBopcbkoi,
o Oe3nocepenHbo caM KOHQIIKT (y CeHCl BIHHN. —
O. 1].) BuHuKae y (opMi MPOTUCTOSHHS Yy cepi
CBIJIOMOCTI 1 ySIBJICHB, III0 MOXE Ii3HillIe Ha0yBaTH
MarepianbHUX o3Hak. IlparnenHs Ha’si3aTé cBOi
VSIBIICHHSI TIPO TOPSIIOK pedell — Iie TparHeHHs
Bragu. JlkepenoM KOHQIIKTY € BiIajgHi iHTeHHil
OKpEeMHX TpyI abo 0ci0, 110 MalTh CHITY, PecypcH
i yCB1IOMITIOIOTH MOKIIMBOCTI BCTAHOBJIEHHSI CBOTO
naHyBaHHs. KOH(IIKTH BHHUKAIOTH YHACIIIOK
CIOHTAHHUX 3MiH IHTEPECiB YU YCBIJOMJICHHS
BJIaCHOT 0co0IMBOCTI a00 1HIIOT MOJEI CaMOiIeH-
TU(iKawii Ta BiJOKPEMIICHHS BiJl BUX1AHOI CTPYKTY-
pu conigapHocTi. BiliHa 3a CyTTIO € HE TakK 3iTKHEH-
HsIM aM0inii i mpeTeHsiii, 3aX1CTOM CBOIX IHTEpECiB,
SIK CTIOCOOOM BUSIBIICHHS BOJIL IO BIIAJIN, 3HAPSIIIM
1 JOCSITHEHHS ¥ yTpUMaHHS, 3aC000M BCTAHOBUTH
MOPSI/IOK 3TIAHO 3 BIACHUMH YSIBICHHSIMU®.

BinnosinHo, Aep)kaBHa Biaja, sika MEPEBaKHO
3IIACHIOETBCS B HEMPABOBUI CIIOCIO, KEPYHOUHCh
BJIACHUMH apXaiYHHUMH IHCTHHKTAMH 3aXOIUICHHS Ta
TIJIKOPEHHST TEPUTOPIH 1 HAPOJIIB, € THM JKEPEIIOM
HAMpyTHu 1 CyNmepevHoCTeH i3 MpaBOBOIO MATepielo,
sIKa HEMUHYYE MOPYIIYe ii IUTICHICTh 1 MPU3BOTUTH
710 QaTansbHOTO MPOTUCTOSHHSL. SIK CBITYHUTH CBITO-
Ba iCTOpIsl, TAKWUH paliKaIbHUNA KOH(IIKT, SK BiiiHa,
MoOxe a00 TUMYaCcOBO MiJICUJINTH BIaay B ACpKaBi,
a00 CYTTEBO MOCITAOUTH Y 1 3HUITUTH 11 TOBHICTIO.
IIpaBo  HE 3MIHUTH CBOE€I CyTi, HTUMETbCs abo
PO CTYMiHb HOT0 OOMEKCHHS YH BUXOJOIICHHS
010 JOTPUMAaHHS CIPaBEIMBOCTi, ab0 HaBma-
KM — TIPO TIO3UTHUBHY CBOJIIOIIIO 32 YMOBU 3MiHH
BJIQJIHOTO PEXHUMY.

VYkpalHCbKka JiepkaBa, 3a3HaBIIM BIHCHKOBOL
arpecii 3 0oky PO, Takox Biguyia Ha coOi BILTUB
HApOCTAIOUUX CYNEPEeYHOCTEH MK JIepiKaBOIO
1 mpaBoM, 30KpeMa i IMOB’SA3aHHUX 13 PILICHHSIMU
Bianu. BogHouac Ykpaina, naro4u Bijcid 30poitHii
arpecii, He MopyllyBaja NpaBa 1 HE BUXOAMIA
3a Horo Mexi. HaBmaku, akTHMBHO BHKOpPHCTaJIa
IPUPOIHE HEBiJ'€MHE MpPaBO Ha CaMOOOOPOHY,
OCKIJIBKM CYTHICHa OCHOBa TpaBa — CIIPaBEIH-
BIiCTh — BUMArae CIpOTHUBY OyIb-sKiil TUCKpUMiHA-
mii. CrnpaBelIMBICTh BUMAra€e 3axHINATHCh BiJ

* bopuc [Mapaxoucekuii, ['anuna SIBopcbka, Onmonozis eiinu
i mupy: 6esnexa, cmpameeis, cmuca (Kuis: HIC, 2019), 162.

HaraHuKa. L[ BUMora He TiIBKH MpaBoBa, a i Mo-
panbHa. Te came CTOCYEThCS 1 BITOMOTO YIBTUMATY-
My Biaju PO miIkopUTHCh arpecuBHIi CHIIl 1 KarTi-
TYJIIOBAaTH, BIH HE € CIPaBE[UIMBUM, a OTKE
HE € MMPaBOBOI0 BUMOTOIO, MI00 HOT0 BUKOHYBATH.
Ie kmacHYHUI BUIMAIOK ITiAMIHH IOHSITH, HAMAraH-
HSI 3aMiHUTH CHJIY TIpaBa IpaBOM CHIIH.

HopmaTrBHOIO 0CHOBOIO Bijicivi arpecopy 3 00Ky
JiepKaBr YKpaiHa CTaJlo He TUIbKH BJIACHE 3aKOHO-
JIABCTBO, a i MXKHApOZIHE MPaBO, 30KpEMa HEBiJ| €M-
HE MpaBo Ha CaMOOOOPOHY SIK 1HIMBIIyaTbHOTO, TaK
1 KOJISKTUBHOTIO Cy0’€kTa, 3adikcoBaHe B CTarTi 51
Craryty Opranizarii O6’eanannx Harriit®.

YV mmpoKoMy acrtexTi nepi JHi BiHU TOCTaBH-
T TUTaHHS PO 30epekeHHs (BYDKUBAHHS) BIIAJIH
B YKpaiHi, MOXKJIMBOCTI (DYHKIIOHYBaHHS ii OpraHis
Ha MicIsix a0o B eBakyailii, 30epeXeHHsI KepOBaHO-
CTi, MEPCOHATY TOILIO. Y MpPOLECi BUPIMICHHS IMX
Ta IHIMX MOAIOHUX MPOOJIEeM HOPMATUBHI BUMOTH
Ta MPOIICAYPH SBHO BiJXOIMIM HA APYTHI IUIAH, [0~
CTYIHBIIKCH MICIIEM BIHCHKOBIN JOMIIBHOCTI, MPH-
KJIaJI0M 4O0T0, 30KPEMa, €: CIIOHTAHHA CaMOOpraHiza-
sl JIFOAeH  JUISL  3aXHCTY, 3BEICHHS OJIOKIIOCTIB
1 OyIBHUIITBO 3aXMCHUX CHOPY/I; aKTUBI3aLlisl BOJIOH-
TEPChKUX PYXiB; po3/aya 30poi [UBITBHUM IpoMa/isi-
HaM y Tepii aHi BiifHH, 30kpema B Kuesi; npomyck
ODKCHIIIB Yepe3 Jep:KaBHUN KOPIOH 0e3 ycix HeoO-
XiJTHUX Yy MHPHHUIl 4ac JTOKyMEHTIiB; BU3HAHHS YMH-
HOCTI JIOKYMEHTIB, CTPOK Jii SIKMX 3aKiHUUBCS; TUM-
4acoBe 3BUILHEHHS BiJl MOJATKiB, MITpadiB TOLIO.
[IpuHIMIT 3aKOHHOCTI SIK €JIEMEHT BEPXOBEHCTBA
npaBa, MaOyTh, OIHUM 13 TIEPILIUX 3a3HAB OOMEKECHb
1 IPOXOJTUTH TMEPEBIPKY BIHHOIO SIK 13 (hopMasibHOTO,
Tax 1 31 3MICTOBOI'O IOIVISIIIB.

Brama six cyTHiICHa OCHOBA JIepyKaBH BUMYIICHA
Oyrna pearyBaTH Ha 3arpo3y 3HUIIEHHS CBO€ET Cy0 €KT-
HOCTI, KEPYIOUHUCh SIK HOPMATHBHUMH, TaK 1 IHITHMHA
perynsaTopamMu JJisl 301MCHEHHS] HU3KU HEBIKIJIQTHUX
3ax0iB. Y Mipy BIJIHOBJIECHHS KOHTPOJHOBAHOCTI
CHUTYyallii HOpMaTUBHI PETYISTOPU MOCTYIOBO MOBEP-
TaMCS B Jif0. 3aKOHO/ABYA BIa[a Moyaia yXBaro-
BaTW BIAMOBIJJHI HOPMAaTWUBHI aKTH, SIKi 3MiHIOBAIN
MpaBOBE MOJIE B JAEPXKaBi, MPUCTOCOBYIOUM HOTO
JI0 YMOB BiifHH.

[linTBepauiack Te3a, MO CyO’€KT BIaad Mae
HE TIIBKM BH3HABATH YU JCKJIApyBaTU CTaH BIHHU
ab0 [UIIXW JIOCSTHEHHS MHpY, BCTaHOBIIOBATH
HasIBHICTh 3arpo3 iICHYBaHHIO KHUTTEBUX IIHHOCTEH
CYCIJIBCTBA, & W YKHMBaTH C(QEKTHBHHUX 3aXOIiB
JUISL yCYHEHHSI 3arpo3 Ta 3a0e3nedyBaTH MUp 1 CTa-
OUTBHICTH y KpaiHi. [lieBiCTh 1 pe3yabTaTHBHICThH
3axO0JliB CBiAYaTh PO PEAbHICTh MAaHIBHOTO BIIA/-
HOTO JIUCKYpCY, TOAlI SK IXHS BIJICYTHICTH a0o0

4 United Nations Charter (full text), https://www.un.org/en/
about-us/un-charter/full-text.
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HEaJeKBATHICTh CHTYallii 03HAJYa€, M0 TaKUH JTUC-
Kypc, IMOBIpHillle, € iMiTaIli€l0 peajbHOCTI .

SIK yXe HaroJoIIeHO, NMPHPOAHO, IO 33 YMOB
BIfHM TIpolriec MpoTHil 30poiHii arpecii He Mir
HE BUSIBUTH CYNEPEYHOCTEH MIX MPaBOM 1 JeprKa-
BOI0, BiIOMBIIIUCH, 30KpEMa, 1 Ha CTaHi IOTPUMaHHS
BEPXOBEHCTBA MpaBa B YKpaiHi.

24 motoro 2022 poky Ykazom Ilpe3unenra Yipa-
{HM Ha TepuTopil YKpaiHu OyJ0 BBEJICHO BOEHHHIA
cTtaH. TuMuYacoBo, Ha MepioA i MPaBOBOTO PEKUMY
BOEHHOTO CTaHy, OyJ0 OOMEXEHO KOHCTHTYIIIHHI
mpaBa i CBOOOIM JIFOAMHY 1 TPOMasHUHA, repeada-
yeHi crartsimu 30-34, 38, 39, 41-44, 53 Koncrurymii
VYkpaiHu, a TakoX BBEJCHO TUMYACOBI OOMEKEHHS
TIPaB 1 3aKOHHHX IHTEPECIB FOPUINIHUX 0CI0 y MeKax
Ta B 00Cs31, 1110 HEOOX1IHI /1711 3a0€3MmeYeHHsT MOXK-
JIUBOCTI 3alPOBAKCHHS Ta 3/[IMCHEHHS 3aXO0/IIB Mpa-
BOBOTO PEKHMY BOEHHOTO CTaHy, sIKi mependadeHi
YaCTHHOO TepIioro ctarTi 8 3akony Ykpainu «IIpo
MPABOBHIA PEKUM BOEHHOTO CTAHY».

Te, mo KOHCTHUTYIIisSI MICTUTh HOPMY IPO MOXK-
JBEe OOMEKEHHS IIPaB 1 CBOOO JIFOJMHU B YMOBAX
BOEHHOTO CTaHY B JIepyKaBi, HA HAITY TYMKY, € TIpaK-
TUYHOIO 1TFOCTPAIiEl0 OfHIET 3 CYNepeYHOCTeH
MK JIep»aBol 1 TNpaBoM. BoHa TPOSBISETHCS
B MOXJIMBOCTI Jiep>kaBU 0OMexxyBaTH (Hexail He BCi
Ta YacTKOBO), a HE 3aXHUINATH IpaBa JIIOAMHU ITiJ
yac BilHUM. Mu He MaeMO U031 1110710 aOCOMOTH-
3aIii BCiX MpaB JIIOIWHH, MPOTE 3 HASBHOTO HOpMa-
THUBHOI'O PCTYIIOBAHHS BUIUIMBAE, IO BCi npaBa
JIIONMHU CTOCYIOTBCS TUTBKH MHUPHOTO 4Yacy, a Tij
yac BifHM MOXKHA NMPU3YNHHUTU AOTPUMAHHS dac-
tuHU TipaB. [Ipore Mixunapoxuuit cyn OOH pos-
poOUB JOKTpUHY MpOTH L€l imei, BCTAHOBUBIIH,
0 MDKHApOJHE MPaBO NMpaB JIOMUHK JI€ K JUIs
MHPHOTO, TaK i JUIsl BOEHHOTO 4acy’.

[lepen TuM sk aHaANI3yBaTH 3allPOBAJKCHI Blla-
JI0I0 0OMEXyBaJIbHI 3aX0IU KPi3b MPU3MY EIICMEH-
TiB BEpXOBEHCTBA IIpaBa, BapTO TaKOK 3BEPHYTH
yBary, mo OOMEXEHHS NepeayCiM IMOIIUPUINCS
Ha CEepENIOBUIIE, B SKOMY TITBKH W MOXKIIUBE 1CHY-
BaHHS BEPXOBEHCTBA ITpaBa, a caMe Ha JIeMOKpaTito.

Jemokpatis — ¢opma oprasizaiii CyCrHiJibCTBa,
HOro Aep»aBHO-MOJITHYHOIO YCTPOIO, IO IPYHTY-
€ThCSl HA BU3HAHHI HAPOJY JDKEPEIIOM BJIAJH, TIOCITi-
JIOBHOMY 3iI{CHEHHI IPUHIUITY PiBHOCTI 1 cCBOOOIH
JIIOICH, 1X pealibHOI Y4acTi B YIPaBIiHHI ClIpaBaMH
Jep)KaBu 1 CyCHiIbCTBA. 3a JIEMOKparili Biajaa

> bopuc Ilapaxoucekuii, ['anuna SBopceka, «IlopomkeHHst
BiifHM 3 Oe3CHIIA MHPY: CMHCIIOBA JIOTiKa BiitHm», HanionambsHuit
IHCTUTYT CTpaTerivHUX JOCIIDKeHb, 23 BepecHs 2022, https:/niss.
gov.ua/news/statti/porodzhennya-viyny-z-bezsyllya-myru-
smyslova-lohika-viyny.

¢ Isabel Trujillo, “Human Rights and Jus Contra Bellum,”
Philosophy of Law and General Theory of Law 1 (2023): 38, https://
doi.org/10.21564/2707-7039.1.307631.

TIOBHICTIO HAJIGKHUTH HApOJ10Bi. BiH 3xiiicHIoe i 6e3-
MOCEPEHbO 32 JIOTIOMOTOK0 MPSAMOi Y4acTi y BHpi-
IICHHI JICp)KaBHUX 1 TPOMAJICBKUX cripaB (pedepeH-
JyMH, JEMOHCTpallil, MITHHIH, 300pH TpOMaJisiH,
HApOJIHI 1HIMIATHBYU TOII0) a00 Yepe3 0OpaHuX HUM
MPEICTaBHUKIB (JEMyTaTiB) y MPEACTABHHUIIBK] Opra-
HH JIePKaBHOI BJIaIM i MICIIEBOTO CaMOBPSTyBaHHS .

Bkazani MOXIJIMBOCTI 3aKpiIICHO HU3KOK) CTa-
teit Konctutymii Ykpainu, 30kpema crartsmu 38 Ta 39,
JiI0 SKUX Ha Mepiof MPaBOBOTO PEKUMY BOEHHOTO
crany Oyno obmexeno. 3 24 mororo 2022 poky
A0 TPUIIMHEHHS YW CKaCyBaHHsS BOE€HHOI'O CTaHy
rpoMaJiiHi YKpaiHu He MaroTh MpaBa Opard ydacTi
B pedepenaymax, obuparn Ta OyTH OOpaHMMHU
JIO OpraHiB Jep)KaBHOI BJIaIH Ta MICIIEBOTO CaMo-
BPsITyBaHHs, TIPOBOJUTU 300pHU, MITHHTH, JAEMOH-
cTparii, crpaiiku tomo. OTxe, TPOMaJSHA OOMe-
KYIOThCA Yy CBOIX IpaBaX Ha JOCTyH 1 BIUIUB
Ha OpraHu BJIaJu B JICPKaBi.

Ha piBHI MicIIeBOTO CaMOBPSITyBaHHSI OOMEXKEH-
HSl TOPKHYJIHACS OLIBIIOCTI (hOPM ITPSIMOT 1 HENPSMOT
JIEMOKpaTii, TOOTO MOMIJIMBOCTEH 4YJICHIB TPOMaJH
0e3rmocepeHb0 Y OMOCEPESIKOBAHO OpaTH ydacTh
y PO3B’s3aHHI MHUTaHb JIOKAIBHOTO PIBHS, SIKi IIE
NPUIHATO HA3WBATH IMapTHCUIIATUBHOIO JEMOKpa-
Tieto. OpHi€ro 3 Takux (HopM € THCTUTYT 3aranbHUX
300piB JKUTEJIB 32 MiCIIeM MTPOKUBAHHS, Tiependade-
HUii crarrero 8 3akony Yipainu «[Ipo micuese camo-
BpsILyBaHHs». BiMOBIIHO 10 3aKOHY OpraHM Mic-
LIEBOIO CaMOBPsIIyBaHHs BpaxOByIOTb Yy CBOIid
JUSUTGHOCTI PIMICHHS 3arajibHUX 300piB TPOMAJIsH.
ITpobnemariuHo0, 6€3 OTrONOLIEHHS 300PiB, € MpaK-
THUYHA peaji3allis npaBa MicIieBoOl rpoMaau Ha (op-
MYBaHHS BUMOTH JI0 OPTaHy MiCI[EBOTO CAMOBPSITY-
BaHHS PO3IIITHY TH MUTAHHS 32 IPOLISTYPOFO MiCIIeBOT
iHiniaTuBU. Bka3aHy MOXIHBICTH 3aJCKJIApOBAHO
y crarti 9 3akony Ykpainu «IIpo micuieBe camoBpsi-
nyBaHHs». Te came 3aCTepeKeHHS CTOCY€EThCS IHCTH-
TYTY BIIKJIMKaHHS (TOOTO JOCTPOKOBOTO MPUITHHEH-
HS TIOBHOB&XEHb) BHOOPHOT OCOOM MICIIEBOTO
CaMOBpSITyBaHHSI, BCTAHOBIICHOTO 3aKOHOM YKpaiHU
«[Ipo craryc aemyTatiB MiclieBUX pay». BinmosinHi
OOMEKEeHHSI HE MOXYTh HE TOPKHYTHCSI 1HCTHTYTY
TPOMAJICBKUX CIyXaHb — 3YCTpiuei i3 AemyTaramu
BIJIMOBITHOT paJii Ta MOCAJIOBUMHU 0COOAMH MicIie-
BOI'0 CaMOBpsAAYyBaHHA, Hi,[[ qac AKUX YJICHU TEPUTO-
plasbHOT TPOMaIi MOXKYTh 3aCITyXOBYBAaTH iX, MOPY-
IIyBaTd MUTaHHA Ta BHOCHTH TIPOIO3MIIT OO0
MMATaHb MICIIEBOTO 3HAYEHHS, 1110 HAJIE)KATh /10 BiJlaH-
Hs MiCIleBOFO CaMOBpAAYBaHHA; a TAKOX CXOXUX

7 Anaroniit  Kononiit, «J/lemokparis, BEpXOBEHCTBO IIpaBa
Ta MpaBa JIIJUHU Y KOHTEKCTI €BPONEHCHKOI iHTerpamii YKpaiHmy,
FOpuouunuii eicnux. Iosimpsne i kocmiune npaso 2 (2008): 33-8,
https://ccu.gov.ua/sites/default/files/kolodiy a.m. demokratiya
verhovenstvo_prava_ta_prava_lyudyny.pdf.
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3a MPOIEIYPOI0 PErYJSPHUX 3BITIB BUOOPHUX OCIO
MICIIEBOTO CaMOBPSyBaHHS Iepesi BUOOPLSIME TPO-
MaJIH, sIKi TiepeioadeHo crartero 16 3akoHy YkpaiHu
«IIpo craryc nemyTariB MiCLEBUX paj», IO TaKOX
MOXYTh OyTH OOMEKEHI.

Crin KoHCTaTyBaTH, 0 HAWOLIBII mpoliema-
THYHE 3BY)XCHHS TIpaB BijOynocs came y cdepi
aKTMBHOTO BUOOPYOTO MpaBa, sKe € «(HaKTUIHO UU
HE €IMHUM MOXIIUBHM KaHAJIOM Oe3MocepeaHbol
peaJtizaiiii HapOJHOTO CyBEpPEHITETY»®.

Macimtabd oOMexeHHs BHOOpPUOTo TpaBa Haki-
OLIBII penbe)HO MPOCTEXKYETHCSI HA PIBHI Miclie-
BHX BUPOOIB, SIKi MAIOTh PI3HOMAHITHI TUITH Ta BUIH
(crarTi 3, 194 Bubop4oro Koaekcy), BKIIOYHO 3:
BHOOpaMH JISNyTaTiB pajy rpoMau (CUTbChKOI, ce-
JIUIIHOT, MICHKOT pajin); BHOOpaAMH TOJIOBH IPOMaIH
(CUTBCHKOTO, CENMUIITHOTO, MICBKOTO TOJIOBH); BUOO-
paMu femyTariB paifoHHOI y MicTi pagu (y pasi
il yTBOpeHHs); BHOOpaMH JICMyTaTiB paioHHOT
panu; Bubopamu JemnyTaTiB o0nacHoi pagu. 3a BU-
JaM{ TACTaB TPOBEACHHS BHOOPH BU3HAYAIOTH
SIK 4EProBi, 103a4eproBi, IPOMIXKHI, MEPII, TOBTOP-
Hi, 10/1aTKOBI. Beck 1ieit nepeltik pisHOBUIIB JIEMO-
KpaTUYHUX IHCTUTYTIB, BKJIIOYHO 3 MapJIaMEHT-
CBKHMH 1 TIPE3UICHTCHKUMH BHOOpPaMH, 3yITHHHB
BUKOHAHHS CBOIX (PyHKII Ha yac 4O MPUIMTHHEHHS
M CKacyBaHHS BOEHHOTO CTaHY.

HasBaHi 0OMEKeHHS IEMOKPAaTHUHUX IHCTUTYIIi
CYTTEBO 3BY3HIIM MOXJIMBOCTI IpOMaJisiHaM YKpaiHu
peaiizyBaTu CBOE IIPABO Ha y4acThb SIK y MiCIIEBOMY
CaMOBDSIIyBaHHI, TaK 1 3arajioM B YIpaBJIiHHI Jep-
YKaBHUMH (TOYHIIIe, IyOIIYHUMHE) CIIPaBaMH, rapaH-
ToBaHe siKk KoHcTHTYIIEr0 YKpalHH, Tak 1 MiXKHAPOI-
HUMH TIPAaBOBMMH aKTaMH. AKIEHT Ha 3BY)KEHHI
MOXKITUBOCTI y4acTi JIF0Ied y cripaBax CBO€ET MiCIICBOT
rpoMasii HE € BUIAJKOBUM, OCKUIbKH OLUIBIIICTH
peabHUX JEMOKPATHYHUX TPOLIEAYP, K Y KUIbKiC-
HOMY, TaK i1 B SIKICHOMY BHMIpi, 30CEpeKCHa caMe
Ha PIBHI MICIIEBOTO CaMOBPSIIyBaHHSI.

I3 3a3HaueHUM MOB’S3aHUIL 1ll€ ONUH CYTTEBUM
ACTICKT BIUIMBY BIHHU Ha MiCIIEBE CAMOBPSIIyBaHHS,
a TOuHiIle — Ha HOro MpaBoBy Hpupoxdy. Piu y Tim,
0 TIEPBUHHO TEPUTOPiajibHI IpoMay (HhOpMyBaIH-
Cs1 32JI0BTO JIO TIOSIBU JIEPKaBH 1 HE3aJIe)KHO BiJ| HEl.
BinmoBifHO 10 KOHIIEMIIT BUTLHOI TpOMaii OCTaH-
HSI Ma€ MPHUPOJHE MPaBO CaMOCTIIIHO BUPIIIyBaTH
CBOI CIpaBH, 3yMOBJICHI HEOOX1IHICTIO 3a0€31eUYeH-
HS CIIUTBHUX 1HTEPECIB JIIOAEH, SIKi KUBYTh y Takiif
rpomani. IlpaBa rpomamu € (yHIaMEHTATLHUMH
1 HEBIZIUYXyBaHUMH, SIK 1 TpaBa JIOAUHU. 3a TAKOTO
CTaHy pedeil (QYHKIIS Aep>KaBH MOJIATAE B OXOPOHI
1 miaTpuMIi rpomMaau B ii mpaBi BUPINIyBaTH CBOL

8 [Opiit KiroukoBebkuit, [lpunyunu eubopuozo npasa: OoK-
MPUHANbHE PO3YMIHHS, CIMAH MA NePCREKMUBU 3aKOHOOAGUOT peai-
3ayii' 6 Ykpaini (Kuis: Baire, 2018), 158.

CIIPaBH CaMOCTIMHO. 3BIZICH TaKOX MPE3FOMYEThCS
1 He3aJeXKHICTh (aBTOHOMHICTH) MiCLI€BOI BIaau
B TEPUTOpIalbHIM TpoMaai BiJ JepKaBHOI BIaau
y BUpILIICHH] MUTaHb MiCLIEBOTO 3HAUYCHHS.

OpHuM 31 croco0iB BHKOHAHHS ITi€T (QYHKIIT
3 00Ky iep>kaBH € HOPMaTUBHE 3aKpIMIcHHS (yHa-
MEHTAIBHUX TIPaB TEPUTOPIATEHOI TPOMATH.

3rigno 3i crarrero 140 Koncrutyuii Ykpainu:

«Micyese camoepadyeannsa € npagom mepumo-
pianbHOI epomadu ... CAMOCMINHO SupiuLyeamu
NUMAHHA MiCYego20 3HaueHHs 6 medcax Kow-
cmumyyii i 3akonie Ykpainuy’.

VY pO3BUTOK KOHCTUTYIIHOT HOPMH BiJIIIOBITHO
no crarti 2 3akony Ykpainu «[Ipo micieBe camo-
BpsTyBaHHs B YKpaiHi»:

«l. Micyese camospsdysannsi 8 Ykpaini — ye ea-
panmosane 0epiicasoio npago ma peanvHa 30am-
HICMb MEPUMOpIAIbHOL 2pomaou ... CamMOCMILHO
abo nio 8I0NOGIOANLHICNG OP2aHi8 ma Nocado8ux
0Cih Micyeoeo camospsiOy8anHHsl GUPIULY8amu nu-
MAaHHs Micyego2o 3HaueHHA 6 medicax Koncmumy-
yii i 3axonie Ykpainu.

2. Micyese camospsadyearnts 30ilUCHIOEMbCS MepuU-
MOPIATHUMU 2POMAOAMU ... 5K Oe3n0cepedtbo,
mMax i uepes CiibCoKi, CenuyHi, MicbKi paou ma ix
BUKOHABYT OP2AHU, d MAKOJIC Yepe3 PAtioHHT ma 00-
JlacHi paou, sAKi npedCmasiarmsy CHibHI iHmepecu
MePUMOPIAIbHUX 2pOMA0 Cin, cenuuy, micmy'®.

AHajioriuae (HopMyITFOBaHHS I0JI0 aBTOHOMHO-
T0 XapakTepy MiCIIEBOTO CaMOBPSIyBaHHS MIiCTHTh
1 €Bporneiicbka XapTisi MiCIIEBOTO CAMOBPSITyBaHHS
(crarts 3):

«l. Micyese camoepadyeanns o3nayac npago
I CNPOMOJICHICIb OP2AHIE MICYEB020 CAMOBPSI-
O0VBAHHS 8 MeJCAX 3aKOHY 30IUCHIOBAMU Pecyilio-
6AHHA MA YNPAGNIHHA CYMMEBOIO YACMKOI
nyoniuHuxX cnpas, nio 61AcHy 8I0N0BIOAILHICY,
6 iHmepecax Micyego2o HaceneHusy'.

[IpoTe 1 B MUpPHI Yacu IpaBoBa MPUPOJIa Miclie-
BOTO CaMOBPSIyBaHHs, sika 0a3y€eThCsl HA CAMOCTIMH-
HOCTI, BCTyHalla B CYNEPEUYHICTh 13 MPHUPOIOI0

° BepxosHa Pana Vkpaiuu, Koncmumyyis Ykpainu, 1puiiHsATO
28 uepBHs 1996, https://zakon.rada.gov.ua/laws/show/254%D0%
BA/96-%D0%B2%D1%80#Text

10 BepxoBua Pama Vkpaiuwu, [Ipo wmicyese camospsaoyeants
6 Ykpaini, 3akon Ykpainu 280/97-BP, yxsaneno 21 tpaBusa 1997,
https://zakon.rada.gov.ua/laws/show/280/97-%D0%B2%D1%
80#Text.

1 E€sponeticvoka xapmis micyeeo2o camospsadyeartsl, TiAACAHO
15 sxoBrHs 1985, https://zakon.rada.gov.ua/laws/show/994 036#Text.
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JepxaBHoi Bitaau. OIHUM 13 JIOKa3iB IBOTO € Jiep-
KABHUIbKA TEOpis MICIIEBOTO CAMOBPSAYBAaHHS,
sIKa, cepell 1HIIOro, Po3Iisaaia MiclieBe caMOBps-
JyBaHHS $IK ABTOHOMI30BaHy JICIICHTPATi30BaHy
anMiHicTpaTHBHY (BMKOHABYY) Biaay B IepxaBi'’
YacTkoBo 1151 ifiesl 3HAWIIIa HOPMaTHUBHE BigoOpa-
*KeHHs B 3akoH1 Ykpainu «IIpo ¢popmyBaHHs Miciie-
BUX OPTaHiB BIAJM i CAMOBPSTyBaHHS», YXBaJICHO-
My y 1994 porii Ta YHHHOMY KOPOTKHH Mepioj yacy.
VY ctarTi 3 UBOro 3aKOHY 3a3HaueHO: «l 0JIOBH Ciilb-
CbKHUX, CEJMITHUX, PAHOHHUX, MICbKUX, PAHOHHHUX
y MicTax i obnacHux Pajx Ta ouosoBaHi HUMHU BUKO-
HaBYl KOMITETH Y MOPSJIKY 1 B MEXaxX, BU3HAUCHUX
3aKOHOM, 3/1HCHIOIOTE JIEJIETOBaHi iM ITOBHOBAKEH-
Hs Jep/KaBHOI BUKOHABYOI Biaam»'>. Ictopis dop-
MyBaHHs 1 (DyHKLIOHYBAaHHS JEpXaBHUX aIMiHi-
CTpaliit (1o Toro — npeactaBHUNTB [Ipe3naeHra)
y paifoHax, obnactsax i ocobnmuBo B MmicTi Kuesi
HAOYHO JEMOHCTPY€ HaMaraHHs IIepKaBHOI BIaIu
B TOM 4M iHIMH crocid 3BY3UTH CIPOMOXKHOCTI
MICIIEBOTO CaMOBpsIyBaHHS, TNPUTAMaHHI HOTO
MIPaBOBiM MPUPO.

B ymoBax BiliHM BKa3aHa CyINepevHiCTh BUPIIIIY-
€THCS B JICTITUMHHI CIIOCIO Ha KOPUCTH LEHTPAIi-
30BaHOI JiepkaBHOI Biaau. [TutanHs caMocTiiHOCTI
BUPILICHHS TMHUTaHb MICI[EBOTO 3HAUCHHSA 3 OOKY
rpoMany THMYAacOBO BiJCYBalOThCS Ha JAPYTHi
wiaH. Brnagy Ha Micisx, 3a BiAMOBIAHKX, Tependa-
yeHHUX 3akoHOM Ykpainu «IIpo BifiCbKOBO-IIUBLIBHI
aJIMiHICTpalii», YMOB TOYHMHAIOTh 3iHCHIOBATH
BIMCHKOBI-IIMBIIBHI aMiHicTpalii. BoHu yTBOpIO-
HOTBhCA AJ11 BUKOHAHHS IOBHOBAXXCHb K MiCHeBI/IX
OpraHiB BUKOHABYOI BJIAJIN, TAK 1 OPraHiB MiCIICBOTO
CaMOBpSIyBaHHsS Ha PIBHI cena, CeHIla, MicTa,
paiioHy Ta o0JacTi.

Crig TakoXk 3a3HAYMTH, 110 OOMEXKEHHS IEMO-
KpaTHYHHUX CIIPOMOXKHOCTEH TOPKHYJIOCS W 1HIIHUX,
KpiM MICIIEBOTO CAMOBPSIAyBaHHS, cep KUTTEI-
SUTHOCTI — BiJl 3BY)KEHHSI MOXKITUBOCTEH JIOCTYITY
TpoMaJsH 10 HE3aJeXKHUX 3aco0iB iH(opMamii
JI0 CKacyBaHHS KOHKYPCHHUX MPOLEAYpP MPUHHSITTS
TpOMa/IsiH Ha Iep>KaBHY CITykOy.

OT1xe, oOOMEeXEHHS TIPOSBY JCMOKpaTii B Jiep-
XKaBi xoua ¥ MalOTh PalliOHAJIBHI MOSCHEHHS, 3a-
MPOBAJKEHI THMYACOBO Ta B JICTITUMHHUH CHOCIO,
HEMHUHYYC MNO3HAYAarOTHCA Ha CTaHi AOTPUMAHHSA
BEPXOBEHCTBA IIPaBa 3aralioM.

12 JloknaaHinre moxo npodieMaTHKy JepKaBHULBKOI Ta IPo-
Ma/ISTHCBKOT Teopil MiCIIeBOro caMoBpsiTyBaHHs AuB. Mukoia Kop-
Hi€HKO, MyHiyunanvhe npaso Ykpainu. Konyenmyanvui ma opeati-
sayitno-npasosi numanns (Kuis: Anepra, 2005), 15-29.

13 Bepxosna Pana Yrpaiuu, [Ipo ¢opmysanns micyesux opea-
Hie 6naou i camospsioysanns, 3akoH Yipainu 3917-XII, yxsaneHo
3 nrororo 1994, BrparuB umHHicTh 21 TpaBHs 1997, https://zakon.
rada.gov.ua/laws/show/3917-12#Text.

Haramaemo, mo cam KOHIIENIT BEpXOBEHCTBA
mpaBa (opMyBaBcs SIK TPOTUIIS aOCOMIOTH3IMY
BJIaJIH B JIEpIKaBI. Horo MIATPYHTSM CTaJIO BU3HAH-
HSI ICHYBaHHS HEBiJl'€MHHUX 1 HEBIATYKyBaHUX NIPaB
JIIOMWHHU, SIKi, 3a BIJIOMHM BHCJIOBIIIOBAHHSIM
A. Jlaiici, € OCHOBOIO, a HE pe3yJIbTaTOM IpaBa Aep-
»kaBu. HeBin’eMHi, HEBIUYKyBaHi TpaBa i CBOOOAH
JIOJIVHY, SIK JTOBOJIUTH JOCBIJ| Cy4aCHHUX PO3BHUHY-
THX JIepPKaB, € OCHOBOIO «CTPUMYBaHb 1 IIPOTHBAT»
JIepKaBHIM Bhaji, sika 3aBKIU CXUIbHA JIO BUXOIY
3-IT1]1 KOHTPOJIIO CyCIIbCTBA. Lle Tol 0OMeKyBaib-
HUI Oap’ep, IKUI He MOXke OyTH MOAOJIAHO HA BiIac-
HUH PO3CYN Hi 3aKOHOJABYOI0, Hi BHKOHABYOIO, Hi
CY/IOBOIO TiJIKaMu Biajm'®,

Takok BapTO 3ayBakKHWTH, IO CydacHE HOpMa-
TUBHE 3aKPIIJICHHS MPaB JIIOAUHU B MDKHAPOIHOMY
MPaBi, Y TAKUX aKTaX, K 3arajibHa JCKJIapais npan
mroquHu 4 KOHBeHIis mpo 3axuCT MpaB JTIOAUHU
1 OCHOBOIIOJIOXHHMX CBOOOJ, BiZOYJIOCS BHACIIIOK
ocMucleHHs miacymMkiB Jlpyroi cBiTOBOi BilfHH
SK 3armoODKHUK MaiOyTHiX BoeH. OCHOBHaA ijes
noJsirana B 30epekeHH1 MUpy Ha MailOyTHe. [IpoTte
cTanocs He Tak, K ragaaocs.

[Tig wac aii BOEHHOTO CTaHy IpaBa JIIOAWHU 3a-
3HAJH CYTTEBOTO 3BY)KCHHS, IPO IO BXKE HWIIIOCS.
YacruHa 3 HEX BianoinHo g0 Koncrutyuii Ykpai-
HU Oynma oOMeXeHa Ha Tmepiof Jiii BOEHHOTO CTaHY
yepe3 BUAAHHSA 3rajlaHoro Bulle Ykasy Ilpesunen-
Ta, @ YaCTHHA 3a3HaJia 3MiH 0e3MocepeHbO Yepes
peauii BiiffHu. Y mepiioMy BHUMAAKy OOMEXKCHb 3a-
3HAJO TPaBO HA MPUBATHE XXHUTTS B YaCTHHI HEIO-
TOPKAHHOCTI KHTJIa, TAEMHHIII KOMYHIKaliid, He-
BTpPyYaHHS B OCOOMCTE 1 CIMEHHE XHUTTSA TOIIO,
a TaKOX IIPaBO BJIACHOCTI, MPABO Ha 3aiHATTS mij-
MPUEMHUIIBKOIO JISUTBHICTIO, MPaBO Ha IMPAIIo,
IPaBO Ha OCBITY, MpaBO 00MpaTu Ta OyTH 0OpaHuM,
Ipo sIKe BXKe 3ragyBand. OOMeKeHHsS TaKOXK TOPK-
HYJIHCS CBOOOJ JIFOIUHH, 30KpeMa CBOOOAM mepecy-
BaHHS Ta CBOOOJIM J[yMKH 1 CIIOBA.

BiiiHa BrinHyna Ha (PAKTUUHY MOXKJIMBICTH 3a-
Oe3rneueHHs W 1HIUX TPaB JIFOJAWHHU, 30KpeMa MpaBa
Ha Oe3nevHe JOBKI/UIs, TpaBa Ha JOCTAaTHIN )KUTTE-
BHU piBEHbB, MMpaBa Ha )KUTJIO. A TOJIOBHE — BiifHa
O6MC>KI/I.Ha MpaBO Ha KUTTA JHOAUHU Ta CYTTEBO
YCKIJIQJHUIIA MOXKJIMBOCTI BUKOHAHHS TOJIOBHOTO
000B’s13Ky JIepIKaBU — 3aXUIIATH JIFOJICHKE JKUTTSI.

[Ilomo BHMOr BEpXOBEHCTBAa MpaBa MOTPIOHO
3pOOUTH aKIEHT Ha TOMY, 1[0 OOMEKEHHS HpaBa
HE € TOTOKHHMM MOro ckacyBaHHIO. [Ipu3HaueHHAM
Cy4acHOI JAEMOKDPAaTUYHOI JEPKAaBU € MaKCHMallb-
HUH 3axucT MonuHA. OOMEKEHHS ITpaB JIIOAWHH
MOBMHHI OyTH NpOHOpLiNHI BOEHHHM 3arposam,

4 Muxoma Kostobpa, pen., 3acansna meopis npasa (Kuis:
Baire, 2015), 362.
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1 TIIBKM B THUX BHITQJKaX, KOJH IHIIOTO MUISIXY
JUISL JOCSITHEHHS JIETITUMHOI METU TAKOro OoOMe-
JKCHHS HEMaE.

Hactymuum eneMeHTOM BEpXOBEHCTBa IIpaBa,
SIKUI 3a3HAa€ CYTTEBOTO 3BY)KEHHS 3MICTy IiJl 4yac
BilfHH, € IPUHLIUT [IPABOBOT MEBHOCTI a00 I0pHITU-
HOT BH3HAYCHOCTI, OCOOJIHMBO B YaCTHHI 3aXHCTY
noBipu. Lleit mpuHIMI BUMarae:

* BIICBHEHOCTI TPOMAaJSIH Y TOMY, IO iXHE Tpa-
BOBE CTAHOBHUIIE 3aJMIIATUMETLCS CTAOLIBHUM
1 B MaOyTHHOMY HE MOTIPIITyBATUMETHCS;

* myOMiYHOCTI JiSUTBHOCTI JepiKaBH, CTa0lIb-
HOCTI 3aKOHOJIABCTBa Ta MPOTHO30BAHOCTI HOTO
PO3BHUTKY;

* aJIeKBaTHOTO IMCKPCLIHHUM ITOBHOBa)KCHHSIM
BIJIMOBIIHUX JICP’)KaBHUX OPTaHiB 3aXUCTY Bij CBa-
BUTbHUX PIIlICHB;

* TIOBarv Jiep»KaBH J0 JITITUMHUX OYiKYBaHb
(legitimate expectation), T00TO 110 ii 3000B’s13aHb
nepes; CBOIMH TpOMa/ITHaMU Ta IXHIX 3aKOHHUX OYi-
KyBaHb '’

JleriTuMHI O4YiKyBaHHS TPOMAJSIH y MUPHHI 4ac
YK€ MICTATh CYNEPEYHOCTI 3 MOJITHKOK BN
B JIEpXKaBi, sIKa MOXKe KepyBaTUCh IHITMMH MPArHEH-
HSIMH, HIDK TPOMAJISTHH OYiKYIOTh. 3a YMOBH BiiHH
KOH(ITIKT 3arocTproeTscs. boiosi aif Ha Teputopii
JICpXKaBH € JDKePEIIOM HEBU3HAYEHOCTI Ta Hebe3Ie-
k. [apanTyBatu CcTaOUIBHICTH 1 HEMOTIpIICHHS
MIPaBOBOTO CTAHOBHIINA CTAE HAACKIIATHUM, a MOXKE,
i He BHKOHYBAaHUM 3aBIaHHIM JJIsI JepikaBu. Tak
camo BilfHa He 320X0YY€ JI0 MyOIIYHOCTI B TisUTHHO-
CTi BIagM Ta HE MOXE rapaHTyBaTH CTAOUIBHOCTI
3aKOHOMABCTBA. JIMCKpeIiifHi TTOBHOBAKCHHS BiJI-
MOBIIHUX OPTaHiB MiJ] Yac BifHU MOBUHHI CHPAMO-
BYBATHUCSI TIEPEAYCiM Ha OpraHi3alliro BiJcivi 30poii-
Hill arpecii 1 TiBKM MOTIM — Ha 3aXUCT OUiKyBaHb
1 JIOBipH TpomajsH. B imeasi MK IIUMH JBOMa
MpiOpUTETaMU TIOBHHEH OyTH OanaHC K eIEeMEHT
MIPUHIMIY TPOMOPIIHHOCTI. AJle YMOBH BiiHH
1 3aBJIaHHA, K1 MOCTAIOTh MEpell BIaI0K0 B IIeH me-
pioJ, YCKIIQJHIOKOTh 3aCTOCYBaHHS BiJJOMOTO TpH-
CKJIaJI0BOTO TECTy HAa MPOMOPIiHHICTL Y Oararbox
cuTyarisx. Bike mepine MUTaHHS OO JICTITHM-
HOCTI OOMekeHb 00cAry mpaB 3 OOKy myOmiuHOl
B[ BUKIMKAE TPYOHOINI. 32 TaKUX YMOB BHUJa-
€ThbCA, 11O MiJl Yac BIHHU B roCTPY KOHKYPEHIIiIO
BCTYIAIOTh JIB1 JIETITHMHI METH BJIQJHOT JISUTHOCTI,
sIKI CTOCYIOTBCSL K TIpaBa, TaK 1 AepikaBH: 30epe-
JKCHHSI CYBEPEHITETY JAEpXKaBH 1 JKUTTS JIFOIMHU.
[Ipote ciix 3ayBa)kuTH, 110 MEBHUI CETMEHT JIeTi-
TUMHHX OYiKYBaHb ITiJ1 4ac BIHHM HE Ma€ 3a3HaBaTH
3MiH, BiH Mae€ 3ajumaTtucs y (okyci JepxaBHOL
BJIQJIH, SIK IICHTPAIBHOT, TaK 1 Ha MICIIEBOMY DiBHI.

15 Kosw0pa, pex., 3acarvna meopis npasa, 371.

[lepemyciMm 1€ CTOCY€TBCS 3aXHCTY JIIOACHKOTO
JKUTTA, 3a0esnedeHHs 0a30BUX TOTped Jromei,
ix eBakyallii 3a moTpedu B Oe3MeYHi MICIs, THMYA-
COBOT'0 PO3CEJICHHS, HA/IAHHS MEJIMYHOI Ta COLiajb-
HOI JJOITOMOTH.

om0 BIMBY BiifHM Ha peani3allifo eJIeMEeHTIB
BEPXOBEHCTBA IpaBa 0Oe3rmocepeHh0 Ha JIOKATBHO-
My piBHI MOTPiOHO Mam’sATaTH Mmpo Te, L0 MiJ yac
BeJIMKOT arpecii Pocii mpotu YkpaiHChKol jiepikaBu
BUNPOOYBAHHS HA MIL[HICTh IPOXOAATH yCi AeprKaB-
HI Ta cycrnibHi iHCTUTYIIT. [IprpoaHo, 1110 0CHOB-
HUI TATap mij 4yac BiliHU Jsirae Ha miedi cui 06o-
POHM Ta TIOB’S3aHMUX 13 HUMH OpPraHiB, YCTaHOB
1 mignpuemcts. [IpoTe # iHIIi Opranu, 30kpeMa Mic-
[IEBOTO CAMOBPSAYBaHHS, TIEK YH IHIIOK MIpOIO
TAKOXX BiI4yBalOTh BIIMB BilfHU Ta 3a3HAIOTH 3MiH
B Oprasi3aiii BUKOHaHHS CBOIX QyHKIIiH. Bix Toro,
HACKUIBKM TEpUTOpiaJbHA TpoMaga HaOIMXKeHa
JI0 30HH OOWOBHX [ili, Oe3MocepeHbO 3ajIeKaTh
3MiHM B Oprasizaliii MiCLIEBOTO CaMOBPSIyBaHHS,
30KpeMa W MOXJIMBICTh MpPU3HAYCHHS BIHCHKOBOI
aaMiHicTpanii, mpo mo Bxe Hiaa Mosa. Lle, cBoero
Yeproro, MOXKE BIUTMBATH HA SIKICTH JKUTTS JIFOACH
y TepUTOpialbHINA IpoMaji, a caMe Ha peaizalliio
iXHIX TIpaB, CBOOOJ 1 JICTITUMHUX OUYiKyBaHb.

[IpocTeXuT MOXKIIMBI 3MiHH B MICLIEBOMY Ca-
MOBpSITyBaHH1 Ta iXHIH BIJIMB HA )KHUTTS JIFOIEH TTi]T
Yac BiiHU TaKOX JIOLIJIBHO came Kpi3b MpU3My ejie-
MEHTIB BEPXOBCHCTBA NpaBa, OCKUILKH €BPOIICH-
CbKE CITIBTOBAPUCTBO JIAaBHO CIIPHHMAaE BEPXOBEH-
CTBO IpaBa Ik OCHOBY Iy OJIIYHOTO a/IMIHICTPYBaHHS,
30KpeMa i Ha MiCIIEBOMY piBHI.

VY 2016 pomi 3a miarpuMkn Akagemii Dosbke
Bepnanorra (IlIBewis) B Mexkax npoekty «MicieBe
CaMOBpSIIyBaHHS 1 BEpXOBEHCTBO MpaBa B YKpaiHi»
KOJIEKTHB aBTOPIB MiAroTyBaB HaBYAJbHUII MOCiO-
HUK «BepXoBEeHCTBO TpaBa B JiSUIBHOCTI OpraHiB
MyOIIYHOTO aAMIHICTPYBaHHS. ABTOPY BU3HAUMIIH
Ta MPOAHAJI3yBaJIU JICKIJIbKa OCHOBHHX CJICMCHTIB
BEPXOBEHCTBA IpaBa, SKi LIOHAMKpalle CIyryroTh
€BPONCHCHKUM OPIEHTHPOM JIJIsi BUKOHAHHS CBOTX
MOBHOBAXXEHb OpraHaMU IyOIi4HO BIaaAU, 30KpeMa
OpraHaMH MiCIIEBOTO CaMOBPSTYBaHHSI.

30kpema, HIIIocs Mpo MPUHIMIKA 3aKOHHOCTI,
JIOCTYITHOCTI, MPO30POCTI, MiA3BITHOCTI, PIBHOCTI,
IOPUNYHOT ~ BU3HAYEHOCTi,  MPOMOPLIHHOCTI,
a TaKoX IMpaBo OyTH MOYYTHUM 1 MPaBO HA OCKap-
JKCHHS. Y CBOIM CyKyHMHOCTI IIi €JI€MEHTH pa3oM
3 IHIIMMU 3aKJIaJal0Th OCHOBY CYYaCHHUX BHMOT
JI0 MICIIEBOTO CAMOBPSIyBaHHs, SIKi MOMIISE €BPO-
NeHChKE CIiBTOBAPUCTRO.

3aKOHHICTh SIK TPOBIAHUI 1 (QyHIAMEHTATBHUIN
€JIEMEHT BEpXOBEHCTRA MPaBa B JIISILHOCTI OPraHiB
MiCHeBOFO CaMOBPAAYBaHHS MPOABIAETHCA TICPECI-
yciM B 0OMEKEeHHI a0COTFOTU3MY BUKOHABYOT BIIA]IH,
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yOe3redeHH1 BiJl ii CBaBiUIsA, B 0OMEXKEHHI JUCKpe-
LiIHHUX TOBHOBaXXECHb, HASIBHOCT1 KOHTPOJIIO 32 BJa-
JIO0 3 OOKY CyCIJIbCTBA, Y HE(hOPMAILHOMY PO3Y-
MiHHI 3MICTy 3aKOHIB.

[IpyHOMTT AOCTYIHOCTI B JisJIBHOCTI OpraHiB
MICIIEBOTO CaMOBPSAYBAHHS PO3YyMilOTh HacamIie-
pen sk haKTHIHY MOKIIMBICTh KO)KHOTO MEIIKAHIIS
rpoMagu 3BEPHYTUCS [0 BIANOBITHOrO OpraHy
1 OTpUMATH MeBHi MyOIiuHI MOCITyTH 200 BUPIIIUTH
IHIIN TUTAaHHSA, IKI HaJIEKaTh 10 KOMIIETEHIIIT IIbOTO
oprany. CBo€l0 dYeproro, OopraH BJagdl IOBHHCH
BXKUTH KOHKPETHHUX 3aX0/iB (iHopMariiHux, opra-
Hi3aliiHUX) JUTs1 3a0e3MedeHHs pealibHOl 1 (i3UIHOT
3[aTHOCTI 0COOM OTpUMATH IMyONiYHY MOCIYTY.
VY mupiioMy po3yMiHHI TPUHITHIT TOCTYITHOCTI CITiJT
PO3IIIAJaTH SK 3aTHICTh 0COOM Ha YMOBAX, BU3HA-
YCHUX 3aKOHOM, MaTH PEaTbHUI JOCTYH IO pE3yIib-
TaTiB MyONiYHOI [iSUTBHOCTI OpraHy MicCIIeBOTO
CaMOBPSIYBaHHS.

Peanizarnist mpaBa OyTu MOYyTHM Y JiSUIBHOCTI
OpraHiB MiCIIEBOTO CaMOBPSIYBaHHS € JIOTIYHHM
MPOJOBXKEHHAM IPUHIMITY JOCTYNHOCTI. Merka-
HEIlb TEPUTOPIaILHOI TPOMAaIH TOBUHEH MAaTH MOXK-
J'[I/IBiCTI) 6yTI/I 3aJIy4YCHUM [0 YXBaJICHHSA IICBHUX
pIlIeHb, SKI CTOCYHOTBCS SIK KOTO OCOOMCTO, TaK
i rpomanu. st poro MaroTh OyTH CTBOPEHI BiJIO-
BiJIHI YMOBH Ta BXKHUTI BiJINOBIIHI MPOIEIYPH B Hi-
SUTBHOCTI opraHy Bianau. Ilepemycim 1ie cTocyeThes
MOJIMBOCTI JUIS TPOMaJISSHWHA TMojaBatd (BakTu
i apryMeHTH 10 OpraHy 4u OCOOH, IO yXBAIIIOE
PIIICHHS, MaTH JIOCTYI JI0 MarepialiiB crpas, OyTH
MoiH(OPMOBAHUM PO MOTHUBHU Ta MiJCTaBU yXBa-
JICHHSI PIIICHb.

3000B’43aHHS] OpraHy MICIIEBOTO CaMOBPSIY-
BaHHS OIPWJIIONHIOBATH, OITyOIIKOBYBATH, IOIIH-
proBaTH B iHIIMKA crmoci0 iHpoOpMalilo Mpo CBOO
JUSUTBHICTB € OJTHHUM 13 MPOSIBIB peati3ariii NpUHIINITY
MPO30POCTi SIK €JIeMEHTYy BEPXOBCHCTBA IIpaBa.
A BHUMOTa MisSITH MyOJiYHO, BIAKPUTO Ta TJIACHO,
CBOEIO YEProlo, peanizye Mpaso JIIOIAUHU HA CBOOO-
Ny iHpopMalii.

[lomo nisMBHOCTI MICIIEBOTO CaMOBPSAYBAHHS
TAKOX CIIiJi PO3KPHUBATH BUMOTH H 1HIIUX €JIeMEH-
TiB — IPUHLUIIIB BEPXOBEHCTBA IPaBa, IPOTe 00cAr
CTaTTi HE J]a€ MOXJIMBOCTI 11€ 3pDOOHTH.

Mu He MOXKEMO CTBEP/DKYBATH, 1[0 B JJOBOEH-
HUW TIepiol AISUTBHICTH yCiX OpraHiB MiCIIEBOTO
CaMOBPsIIyBaHHSI Bxke Oyia OpraHi3oBaHa BiAIO-
BIJIHO JIO BUMOT 3a3HAUCHUX BHIIE CJICMECHTIB BEp-
XOBEHCTBA MpaBa, OJAHAK MpOLEC MepeopieHTalii
B JSJIBHOCTI MICIIEBOTO CaMOBPSTyBaHHS Bif0y-
BaBCs 1 B ICAKHX cepax JOCIATHYB 3HAYHOTO MPO-
rpecy. [ocratHpo 3ramaté pedopMy HamaHHS
aJIMIHICTPATUBHUX TOCIYT, SIKa TAaKOX CTOCYyBanacs
JUSTIBHOCTI OpPTaHiB MICIIEBOTO CaMOBPSIYBaHHS,

B SIKIM YCIIIIHO peani3oByBajUCs MPUHITUIH J0-
CTYIHOCTI, IPO30POCTi Ta JETITUMHUX OUiKyBaHb
TpOMaJIsH.

[IpoTte BoeHHMH CTaH, AK yke OyJ0 3a3HAYEHO,
HEMHUHYYE BIUTUHYB Ha JISUTBHICTh YCIX THCTHTYIIN
K JIEpXKaBHU, TaK 1 cycninbeTBa. OpraHu MiclieBoro
CaMOBPSIYBaHHS — HE BUHSTOK.

Y 2023 pomi ekcriepTy NpaBHUYOTO (haKynIbTeTy
HamionanpHoro yHiBepcutetry «Kuero-MoruisiH-
ChKa aKaJieMis» MPOBEIN JOCIHIKSHHS 110JI0 0CO0-
nmuBOCTEH (DYHKIIIOHYBaHHS MICIICBOTO CaMOBPSTY-
BaHHS B YMOBaX BOEHHOIO CTaHy 3 OIVIAIY Ha HOro
HOPMATHUBHI Ta MIPAKTUYHI aCTICKTH.

Jlesiki BHCHOBKH IILOTO JOCIIIKCHHS MOXKHA
EKCTPAITOJIIOBATH Ha BUMOTHY €JIEMEHTIB — IPHHIIU-
IiB BEPXOBEHCTBA MPaBa, [Ki OyJI0 3a3HAYCHO BUIIIE.

Ha perioHaibHOMY piBHI MiCIIEBOTO CAMOBPSIY-
BaHHA (00NacTh, paliOH) BUHUKAIW CHTYyaIlii, KOJIH
OJTHOYACHO MisI 00JacHi, pallOHHI pajii, a TaKOXK
MapajienbHO 3 HUMH BiANOBIIHI BIMCHKOBI aJMiHi-
cTpamii, IO SIBHO CYNEPEYHTh TAKUM HPHHIHIIAM
BEPXOBCHCTBA IIPaBa, K 3aKOHHICTH 1 MpaBOBa BHU-
3HadeHicTh. OCHOBHI MUTAHHSA, K1 IOPOJKYE TOJTI0-
HA CHUTYallis, CTOCYIOTHCSI PO3IMOMALTY MOBHOBAaXKEHb
MDK TMapaiebHIMH OpraHaMH BIIAIH B 3aKOHHUI
croci0 1 HEBM3HAUCHOCTI IOBHOBAKEHb OPraHiB
SIK JIJTSL CITY’KOOBIIIB, TaK 1 JUTS MIEPECIYHNX MEIIKaH-
IiB TpoMaau. Y TPaKTUYHIN IMIOLIMHI MOPYIICHHS
3a3Ha4YCHUX CJIEMCHTIB BEPXOBEHCTBA IMpaBa BKE
MPU3BOIUTH JI0 CYJIOBHUX CIIOPIB 00 KOMIICTEHTHO-
cti. Ilpuknamom e crip Mk YepHiBelbkor obac-
HOIO BIHCHKOBOIO aMiHiCcTpalli€ro Ta YepHiBELLKOIO
obmacHOI0 panoro. OfHAK IIe TAKOXK TAPHUH PUKITAL
Ji€Boi peanizaliii mpaBa Ha OCKapKEHHS SIK €lIEMEHTY
BEPXOBCHCTBA IMpaBa Ta IMBUII30BAHOTO YCYHCHHS
MPaBOBOI HEBU3HAYCHOCTI.

OfHUM 13 BUKIHUKIB TPHUHIUIY 3aKOHHOCTI
B YMOBAaX BOEHHOIO CTaHy MOXe OyTH MpaKTHUKa
TIOKJIATaHHS JONATKOBUX MTOBHOBAYKEHb HA OPTaHU
MICIIEBOTO CaMOBPSIIyBaHHS Yepe3 YXBaJICHHs ITi[l-
3aKOHHHX aKTiB — moctaHoB Kabinety MiHicTpiB
VYkpainu (Hampukiaj, MOCTaHOBA BiJl 5 KBITHA
2022 poky Ne 274 moz10 JiKBiaIii HacIiIKiB 60Ho-
BUX JIii1) 1 HaBITh aKTiB LIEHTPAJIBHUX OPTaHiB BUKO-
HaBYOI1 BJIaIU.

Kpim ToOTO, 3aKOHHICTH MOTEpHae 4yepe3 oOMe-
JKCHHSI JAEMOKPAaTHYHUX MPOIEAYp, MpOo SKi BKe
Hnmocst, 30kpemMa i THX, sKi 3a0e3rnedyBain KOH-
TPOJIb 32 MICIICBOIO BJIAJIOK0 3 OOKY TPOMa/IH.

[HImi eeMeHTH MPUHIUIY BEPXOBEHCTBA IpaBa
TaKOXX OINMHSIOTBCS T 3arpo30i0 TOPYIICHHS,
3yMOBJICHOTO OOCTaBMHAMHU BOEHHOTO CTaHy, IO
MaroTh 00’€KTUBHMI Xapaktep. Hampukianm, 3aimu-
IIEHHS] MEIIKAHISIMU CBOIX JOMIBOK Ha TEPUTOPISIX,
HaOIIMKEHUX /10 30HM OOMOBMX JIiH, aBTOMAaTHYHO
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BiZIOOpaXKa€eThCsl HA MPHHIMIT JOCTYITHOCTI SIK Opra-
HIiB MICLIEBOTO CaMOBPSIYBaHHS, TaK 1 BiAMOBIAHUX
nocayr. Li cami 00CTaBHHM TaKOXK BILTMBAIOTh Ha pe-
anizaniro mpasa Oyt nodytum. HeoOxinHicTs Bupi-
[IyBaTH TIMTaHHS, TOB’s3aHI 3 OOOPOHO3/IATHICTIO
TepHUTOPill, (hiHAHCYBaHHSM, MaTepiaIbHUM 3a0e3me-
YEHHSIM, TIPOBEACHHSIM pOOIT i3 Oy/[IBHUIITBA Ta 3Be-
neHHd (opTH(dIKaliifHUX CIOpyR TOIIO, BUMArae
BiJI OpTaHiB MICIIEBOTO CAMOBPSITyBaHHS 0COOJIHMBOTO
PeKUMY yXBaJleHHS TaKUX pPIlIeHb 1 JIOBEACHHS
X J10 BijloMa BUKOHABIIB. 1le, 3BICHO, IMO3HAYAETHCS
Ha TIPO30POCTi, TOCTYIHOCTI Ta Mpasi OyTH MOUYTHM.

PesxuM BoeHHOTO cTaHy 00’ €KTUBHO Ma€ BILTUB
Ha peaji3alilo eIeMEHTIB BEPXOBEHCTBA IpaBa

B JIISUTBHOCTI OPTaHiB MiCIIEBOTO CAMOBPSTyBaHHS.
ITpote ix moTpiGHO KOTpUMYBaATHCA B THUX Cepax,
Jie 116 MOYKJIMBO 0e3 HeraTHBHOTO BIUTMBY Ha 000-
POHO3JATHICTh KpaiHW. YXBAJIIOKOUYU DPIilICHHS
PO MOXJIMBICTh OOMEXEHb JIOTPHUMAaHHS TOTO
Y1 TOTO €JIEMEHTa BEPXOBEHCTBA IpaBa, NOTPiOHO
KepyBaTUCsl TIPHHIIMIIOM POTOPIIHHOCTI, 3BaXy-
I0YM BHMOTH, SKi BUCYBa€ BiifHa, W 00’ €KTUBHI
MOKJIMBOCT1 JIOTPUMAaHHS €JEMCHTIB BEPXOBCH-
cTBa mpaBa. €IuHE, Y0ro He MOXKHA MOPYIIYBaTH
3a OyJb-KMX OOCTaBWH, — II¢ HEBiJ €MHI TpaBa
JIOIMHY, Y YaCTHHI, sIKi, BioBiAHO 10 KoHCcTHTY-
mii Ykpainu, He MOXYTb OyTH OOMEXEHI HaBiTh
B yMOBax BilfHH.
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Oleksii Tseliev

CONTRADICTIONS BETWEEN THE STATE AND LAW,
AND THE RULE OF LAW UNDER MARTIAL LAW CONDITIONS
(Exemplified by Local Self-Governance)

Abstract

This article examines the issues arising from changes in the practical application of the rule of law
during wartime, specifically through the lens of local self-governance. War is seen as a manifestation of an
unresolved conflict between the state and the law, highlighting their differing foundational principles.

The essential basis of law should be considered justice, while the state is fundamentally based on power.
When power is no longer exercised legally or exceeds its limits, the requirements of justice are no longer
met. The state, represented by the ruling elite, when it neglects the law — particularly human rights — enters
into conflict with it, leading to tensions. War should be considered the most destructive conflict. The
outcomes of war do not necessarily provide an opportunity to resolve or overcome the contradictions that
caused it. Ideally, these contradictions should be resolved through legal means, involving legal institutions
and mechanisms, from negotiations to cases in international courts.

This article analyses the legal consequences of imposing martial law, which limits democratic institutions
and restricts human rights. The primary restrictions affect the right to life, property rights, entrepreneurial
activities, employment, education, and the right to vote and be elected, among others. Fundamental
freedoms, such as freedom of movement, choice of residence, and freedom of speech, are also severely
restricted. Meanwhile, essential elements of the rule of law — such as legality, legal certainty, accessibility,
transparency, and the right to be heard — are significantly weakened in practice. The article concludes by
examining the limits of human rights restrictions during wartime.

Keywords: war, human rights, democracy, essence of law, legality.
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